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OBITUARY. 


JOHN MARSHALL, Chief Justice of the Supreme Court of the 
United States, died at Philadelphia, on the 6th day of July 1835. 
His remains were conveyed to Richmond, attended by Mr Justice 
Baldwin, one of the associate justices of the supreme court, and by 
Mr Sergeant, Mr Rawle, Jun., Mr Ingraham, and Mr Peters, as a 
committee of the Philadelphia bar. 

His private virtues as a man, and his public services as a patriot, 
are deeply inscribed in the hearts of his fellow citizens. 

His extensive legal attainments, and profound, discriminating 
judicial talents, are universally acknowledged. 

His judgments upon great and important constitutional questions, 
affecting the safety, the tranquillity and the permanency of the go- 
vernment of his beloved country—his decisions on international and 
general law, distinguished by their learning, integrity and accuracy, 
are recorded in the reports of the cases adjudged in the supreme 
court of the United States, in which he presided during a period of 
thirty-four years. 

As long as the constitution and laws shall endure and have 
authority, these will be respected, regarded and maintained. 





RULES OF COURT. 


January 12, 1836.—Mr Clay, having moved the court, in pursuance of 
the third resolve contained in the subjoined proceedings of the bar and 
officers of this court, to have said proceedings entered on the records of 
the court, Mr Justice Story remarked as follows :— 

‘The court receive with great sensibility, the resolutions of the bar, 
in regard to the late Chief Justice Marshall. In this tribute of affection- 
ate respect to his memory, we most cordially unite. It contains a true, 
as it does an eloquent expression of feelings and sentiments, common to 
the whole profession. The community have sustained a severe loss in 
the departure of this great and good man, who was ripe in years and full 
of honours. His genius, his learning and his virtues have conferred an 
imperishable glory on his country, whose liberties he fought to secure, 
and whose institutions he laboured to perpetuate. He was a patriot and 
statesman of spotless integrity and consummate wisdom. The science of 
jurisprudence will for ever acknowledge him as one of its greatest bene- 
factors. ‘The constitution of the United States owes as much to him, as 
to any single mind, for the foundations on which it rests, and the exposi- 
tions by which it is to be maintained. But above all, he was the orna- 
ment of human nature itself, in the beautiful illustrations which his life 
constantly presented, of its most attractive graces and most elevated attri- 
butes. We who have been the witnesses and companions of his judicial 
labours, cannot but feel the desolation which has visited us. Our conso- 
lation is, that he is now beyond the reach of human infirmity, and (as we 
trust) in the possession of the rewards of a blessed immortality. This 
hall will never again be honoured by his presence. But so long as it 
shall remain devoted to the administration of public justice, so long will 


it preserve the best records of his fame. He, who in future ages shall 


here seek for his monument, need but look around him and before him. 














vill RULES OF COURT. 


The voices of the eloquent and learned, which will here pronounce his 
name, will never fail to breathe forth at the same time his most affecting 
praise. 

‘¢Tt is the order of the court, that the resolutions of the bar be entered 
upon their records. And the judges will wear crape on their left arms 
during the term, as a fit expression of their entire coincidence with the 
feelings of the bar.” 

Which proceedings are as follows :— 

** At a meeting of the members of the bar of the Supreme Court of the 
United States and of the officers of the court, held in the supreme court 
room in the city of Washington on Tuesday, the 12th day of January, 
A.D. 1836, Edmund J. Lee, Esq. was appointed chairman, and Walter 
Jones, seerctary. 

‘*On motion of Mr Clay, the following resolutions were unanimously 
adopted. 

“The Hon. Joun Marsuaui, Chief Justice of the Supreme Court of 
the United States, having departed this life during the late vacation of 
the court, and the members of this bar and the officers of this court en- 
tertaining the highest veneration for his memory, the most profound re- 
spect for his extraordinary abilities and great experience and learning as a 
judge, and cherishing for his many virtues, public and private, his artless 
character, and his uniformly amiable and unostentatious deportment, both 
in his public and private relations, the most lively and affectionate recol- 
lection, have resolved: 

‘*'That, as a manifestation of their deep sense of the great loss which 
has been sustained in his death, by the bench, by the bar, and by the 
whole country, they will wear the customary badge of mourning during 
the residue of the term. 

‘Resolved, that the chairman communicate to the family of the de- 
ceased, a copy of the above resolution, and assure them of the sincere 
condolence of the members of the bar and the officers of the supreme 
court, on account of the great and irreparable loss which has been sus- 
tained by his family and his country, in the lamented death of the late 
Chief Justice of the United States. 

** Resolved, that in behalf of the bar and officers of this court, the 
supreme court be respectfully requested, that the foregoing resolutions 


may be entered on the minutes of the court.” 








RULES OF COURT. ix 


January 14, 1836.—Mr Butler, attorney-general of the United States, 
moved the court to receive and enter on their minutes the proceedings 
of the Charleston bar, in memory of the late Chief Justice Marshall. 
On consideration whereof, it is ordered by the court that the said pro- 
ceedings be entered on the minutes of this court, and which are as fol- 


lows :— 


* Tribute to the memory of Chief Justice Marshall. 


“‘A meeting of the Charleston bar, was held in the federal court room, 
on the 17th July 1835, at one o’clock P.M., to give expression to their 
feelings on the melancholy event which has deprived the supreme court 
of the union, and the union itself, of their most distinguished judicial 
luminary. 

‘On motion of Mitchell King, Esq., Thomas Lee, district judge of 
the United States, was called to the chair, and Robert B. Gilchrist, 
district attorney, appointed secretary. 

‘“«The chairman having stated the object of the meeting, in a course of 
remark expressive of his deep reverence for the pre-eminent virtues and 
services of the deceased; James L. Petigrew, Esq., submitted the follow- 
ing preamble and resolutions. 

‘*¢ Death has removed from the sphere of his duties, John Marshall, the 
venerable Chief Justice of the United States, a magistrate endeared to his 
conntrymen by a pure and spotless character, distinguished by pre-emi- 
nent abilities, and illustrious by his long and varied public services. 
The sympathy of a whole people attends the funeral of a public benefac- 
tor, whose life conferred honour on his country. But the law and the 
legal profession of which he was the head and ornament, are mure than 
all others interested and affected, by this solemn event. His high judi- 
cial station was equally above envy and reproach; and the honour of 
official dignity was enhanced and ennobled by his intrinsic worth and 
personal merit. ‘Though his authority as Chief Justice of the United 
States was protracted far beyond the ordinary term of public life, no man 
dared to covet his place, or express a wish to sce it filled by another. 
Even the spirit of party respected the unsullied purity of the judge, and 
the fame of the chief justice has justified the wisdom of the constitution, 
and reconciled the jealousy of freedom to the independence of the judi- 
ciary. 
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x -RULES OF COURT. 


** While we bow with humble resignation to the inevitable doom of 
humanity, we may adore the goodness of Providence that spared his life 
so long to establish, by the authority of his virtues and abilities, the 
character of that tribunal in which he presided. His fame is indissolubly 
connected with the administration of justice; nor can virtuous emulations 
of future judges aspire to a higher distinction than to equal the wisdom 
and to copy the example of Marshall. 

** Resolved, that the members of the Charleston bar, in the death of 
Chief Justice Marshall, deeply feel the privation which the community 
have sustained, and will express their regret for his loss, and respect for 
his memory by wearing crape for thirty days. 

«The preamble and resolutions were seconded by Mitchell King, Esq., 
in a feeling and eloquent address, and unanimously adopted. 

‘On motion of Joshua A. Toomer, Esq., seconded by William 
Lance, Esq. 

** Resolved, that the members of the Charleston bar will co-operate 
with the bar of the United States in any measure which may be deemed 
best adapted to the expression of their deep respect for the memory of 
this distinguished man. 

‘On motion of George Warren Cross, Esq., 

“Resolved, that a copy of the foregoing resolutions be forwarded to 
the nearest relative of the deceased, and that a copy be also forwarded to 
the Attorney-General of the United States at Washington, with a request 
to present the same to the judges of the Supreme Court of the United 
States, at its next session. 


“R. B. GILCHRIST, Secretary.” 








The following Gentlemen were admitted to practise at the Bar of the 
Supreme Court of the United States at January Term 1836. 


J. R. Underwood, 
Wilson M’Candless, 
Edward Bissell, 
David Russell, 

J. J. Crittenden, 
William Kennon, 
John Erwin, 

John Banks, 

Peter P. Lowe, 
John M. Clayton, 
John Fairfield, 
Francis O. J. Smith, 
Lawrence A. Berry, 
Simeon B. Jewett, 
Edward Wade, 

A. W. Stow, 
Thomas Semmes, 
A. Stevenson Alexander, 
Samuel H. Blake, 
James Harlan, 
Richard French, 
William Seymour, 
Ferris Forman, 
Eben B. Morehouse, 
Levi C. Turner, 

A. Huntsman, 


Kentucky. 
Pennsylvania. 
New York. 
New York. 
Kentucky. 
Ohio. 
Alabama. 
Pennsylvania. 
Ohio. 
Delaware. 
Maine. 
Maine. 
Virginia. 
New York. 
Ohio. 

New York. 
Alexandria, District of Columbia. 
New York. 
Maine. 
Kentucky. 
Kentucky. 
New York. 
New York. 
New York. 
New York. 


Tennessee. 
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Hiram P. Hunt, 


Thomas T. Sherwood, 


Jonathan P. Rogers, 
Samuel Rockwell, 
John P. Robinson, 
Johnson Hellen, 


David Watts Hulings, 


Henry N. Walker, 
John Y. Mason, 
John M’Keon, 
John P. King, 


New York. 

New York. 

Maine. 

Georgia. 
Massachusetts. 
District of Columbia. 
Pennsylvania. 
Michigan. 

Virginia. 

New York. 


Georgia. 
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ERRATA IN VOL. IX. 


Page 102, line 30, for Camp read Carrington 

Page 252, line 39, for claim read crime 

Page 257, line 36, for of read against 

Page 273, line 24, for introductory read _ interlocutory 
Page 402, line 19, for regulation read negotiation 
Page 448, line 4, for loaned read leased 

Page 710, line 19, for charge read change 


ERRATA IN VOL. X. 


Page 2, line 26, for 1830 read 1781 
Page 160, line 2, for onis read onus 
Page 1%, line 38, for 1805 read 1785 
Page 257, line 34, for extending to sureties 
Page 401, line 3, for bonds read hands 


Page 407, line 12, for certificate of the rule 


read extending to principals 


read certificate of the clerk 




















THE DECISIONS 


oF 


THE SUPREME COURT OF THE UNITED STATES 


JANUARY TERM, 1836. 


Joun Dusots, LESSEE or Oxtiver S. WoLcorTt, PLAINTIFF IN 
ERROR v. ANDREW D. HeEpsurn. 


Construction of the fourth section of the act of assembly of Pennsylvania, passed 15th 
March 1815, providing for the sale of lands for taxes. 

The law of Pennsylvania, authorizing the redemption of lands sold for taxes, ought 
to receive a liberal and benign construction in favor of those whose estates will be 
otherwise divested ; especially where the time allowed is short, an ample indemnity 
given to the purchaser, and a penalty is imposed on the owner. The purchaser 
suffers no loss; he buys with full knowledge that his title cannot be absolute for 
two years; if it is defeated by redemption, it reverts to the lawful proprietors. 

It would seem not to be necessary for the purposes of justice, or to effectuate the ob- 
jects of the law, that the right to redeem should be narrowed down by a strict con- 
struction. 

It comports with the words and spirit of the law, to consider any person who has an 
interest in lands sold for taxes, as the owner thereof, for the purposes of redemption. 

Any right, which in law or equity amounts to an ownership in the land; any right 
of entry upon it, to its possession, or enjoyment, or any part of it, which can be 
deemed an estate in it; makes the person the owner, so far as it is necessary to give 
him the right to redeem. 

The law does not require a payment or tender; an offer and refusal is made equiva- 
lent to a receipt of the money by the treasurer; and authorizes a recovery of the 
land by suit, as if no sale had been made 


VOL. X.——A. 


























2 SUPREME COURT. 


Dubois v. Hepburn. 


ERROR to the circuit court of the United States for the western 
district of Pennsylvania. 


The plaintiff in error instituted an ejectment for a tract of 
land situated in Lycoming county, in the State of Pennsylvania; 
and exhibited a title, regularly deduced, under a patent grant- 
ed to Joseph Fearon, dated 19th September 1796. 

The title claimed by the defendant was derived from a pur- 
chase at a sale of the land made by the treasurer of the county of 
Lycoming, on the 12th of June 1826, for county and road taxes, 
regularly assessed on the same ; the county taxes prior to the Ist 
of February 1825, and the road taxes on the 22d April 1825. 
The whole of the land in controversy was sold for five dollars 
and fifty-two and a half cents, the alleged amount of the taxes 
and costs. On the 15th July 1826, the treasurer of the county 
conveyed the premises to the defendant. 

It appeared in evidence that the heirs and legal representatives 
of Joseph Fearon, the patentee of the land in controversy, were 
the children of Abel Fearon and Robert Fearon, and the brothers 
of Joseph Fearon; both brothers having died in the life-time of 
the patentee: and on the 26th March 1825, partition of the real 
estate of Joseph Fearon was made between the two branches of 
the Fearon family, by which the premises in this ejectment 
were, inter alia, allotted to the heirs of Abel Fearon, in consider- 
ation of a moiety of the lands of the intestate having been allot- 
ted to the heirs of William Fearon. On the 27th March 1827, 
partition of the portion of the real estate allotted to the heirs of 
Abel Fearon; and the tract of land in controversy, became the 
property, by this partition, of Jecob Fox and wife, late Elizabeth 
Fearon, from whom the plaintiff in the ejectment held, by inter- 
mediate conveyances, the premises in controversy, in fee simple. 

The plaintiff, in order to overthrow the alleged tax title, set up 
by the defendant, gave in evidence an alleged redemption of the 
said tract, No. 5615, by a tender, both to the county treasurer 
and the defendant, within two years after the said sale, of the 
full amount of the said taxes, and costs, and twenty-five per 
centum upon the aggregate amount thereof, as called for by law. 
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JANUARY TERM 1836. 3 


[Dubois v. Hepburn.] 
The case came on for trial by a jury, at January term 1833, 
and the plaintiff’s counsel requested the court to instruct the 


jury— 


ist. That under the act directing the mode of selling unseated 
lands for taxes, and its several amendments and supplements, 
any person may legally pay the taxes due on such land. 

2d. That any man who may legally pay such taxes, may le- 
gally redeem such land sold for taxes, within the term specified 
in said acts. 

3. That any person has a right to redeem such land so sold, 
by a payment of the tax, costs, and per centage, within the time 
named in the said acts. 

4. That any person having or believing himself to have an in- 
terest in the lands so sold, has a right to redeem the same with- 
in the period named in the said act. 

5. That any person connected by blood, or by title, with the 
owner or supposed owner of the lands so sold, has a right so to 
redeem the same. 

6. That any person having the charge of such lands from the 
owner, during his life, after his decease intestate, and without a 
countermand of such charge, has a right to redeem such lands so 
sold. 

7. That the treasurer under the said acts is an officer minis- 
terial, and not judicial, and that he is bound to receive, under the 
above acts, the redemption money for the land’so sold, under the 
facts severally above set forth. 

8. That the treasurer has no authority to decide in whom the 
title or ownership of such lands so sold and offered to be redeem- 
ed, is vested. 

9. That the refusal of said treasurer to receive the redemp- 
tion-money for lands so sold, is equivalent to, and dispenses with 
a tender of the same. 

10. That if the plaintiff, Oliver S. Wolcott, and the defendant, 
Andrew D. Hepburn, were citizens of different states at the 
time of the action brought, that is to say, that Andrew D. Hep- 
burn was a citizen of Pennsylvania, and Oliver 8. Wolcott was 
a citizen of Connecticut, or of any other State of the United 
States, the jurisdiction of this court attached ; and that such ju- 
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[Dubois v. Hepburn. | 
risdiction was not divested by any change of citizenship or do- 
micil by the said Oliver S. Wolcott, after the institution of this suit. 

11. That a citizen of the United States, born in the State of 
Connecticut, who resided until his marriage and settled there 
upon his marriage, gained thereby a citizenship and domicil by 
origin ; which is not divested or changed unless there be proved 
a citizenship and domicil acquired by the said Oliver S. Woleott 
elsewhere, in some other State or jurisdiction. 

12. That any person holding an interest in land as tenant in 
common, on which taxes have been previously assessed and are 
unpaid, has a right to redeem the said land from a sale for said 
taxes, within two years thereafter, although he has been divested 
of his interest in said land by a partition after said assessment, 
and before the sale for taxes. 


The court, on the points presented by the counsel for the 
plaintiff, gave the following answers : 

1. The law is as here stated. Any person may legally pay 
the taxes assessed on unseated lands, under the several acts of 
assembly of this commonwealth directing the mode of selling 
unseated lands for taxes. 

2 and 3. But no one has a right to redeem such land so sold, 
but the owner or owners, his, her, or their agent or attorney. 

4. Any person having an interest in land so sold, has a right 
to redeem the same within the period named in the said aet, but 
a mere opinion without right of having an interest, confers no 
power to redeem. 

5. Any person connected by title with the owner, or supposed 
owner of the land so sold, has a right to redeem the same, but 
the right does not exist in a relation by blood because of that 
relationship. 

6. The decease of a person intestate being the owner of such 
lands is a revocation of the authority of one who had the charge 
of them from the deceased, yet, under some circumstances, he 
may redeem lands so sold which were under his charge, not- 
withstanding the decease of the owner intestate. But where the 
owner was of full age, and had actual notice, as in this case, from 
the county treasurer of the sale of the land for taxes, and of the 
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[Dubois v. Hepburn. ] 
name of the purchaser, and of the time within which he had 
power to redeem, and disavows any agency, and declares he will 
incur all risque, the interference of another person to redeem, 
not asserting any authority from the owner to do so, would not 
affect the title of the purchaser of land so sold. 

7 and 8. It is true that the treasurer, under the acts referred 
to, is a ministerial and not a judicial officer, but the said acts did 
not bind him to receive the redemption money for the land so 
sold under the facts severally above set forth. The decision of 
the county treasurer cannot affect the legal rights, either of the 
owner or purchaser, and he has no authority to determine in 
whom the title or ownership of such land so sold and offered to 
be redeemed is vested. But before he receives the redemption- 
money it is his duty to satisfy himself that the person tendering 
it is either owner, or agent, or attorney for the owner. 

9. If lands are so sold and a county treasurer refuse to receive 
the redemption-money from a person duly authorized to tender 
it, it is not necessary to make an actual tender of it. 

10 and 11. In substance these instructions have already been 
given to the jury, but I repeat them in the language of the plain- 
tiff’s counsel. 

12. The court instruct you on this point as requested by 
the plaintiff’s counsel. Its application, however, to the case 
before you must be tested by the facts connected. with it and 
given in evidence. The county tax, for which in part the land 
in question was sold, was assessed prior to the 26th of March 
1825, the date of the deed of partition to which Robert Quay is 
a party. But it appears, from the certificate of the supervisor of 
roads, that the assessment of the road tax on the land in dispute 
was made the 22d of April 1825, and filed in the proper office 
the 3d of May following, after Robert Quay and wife had parted 
with all their interest in the land. And by the act of assembly 
for the sale of unseated lands for taxes, unseated land may be 
sold for any part of the taxes due. This land being, therefore, 
sold for the arrearage of tax as well as for the assessment made 
before the execution of the deed of partition, Robert Quay could 
have no legal right derived from his having been once part owner 
of it, to tender all the taxes due for the purpose of redemption. 
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| Dubois v. Hepburn. } 

The defendant’s counsel requested the court to instruct the 
jury as follows: 

1. That if, from the testimony disclosed, they believe that Oli- 
ver 8S. Wolcott was not a citizen of the State of Connecticut on the 
22d September 1530, but had lost his domicil then, the plaintiff 
cannot recover. 

2. That from the testimony disclosed the taxes for which the 
land was sold were assessed, and that the deed from the treasurer 
to the defendant, on the face of it, vests in him a complete title 
to the land in controversy. 

3. That under the fourth section of the act of the 15th March 
1815, when lands have been sold for taxes, none but the owner, 
or his agent duly authorized, can redeem the land; and any of- 
fer made by a stranger and without authority from the owner to 
redeem lands so sold, would not affect the title of the pur- 
chaser at treasurer’s sale. 

4. That if the jury believe the testimony of Joseph F. Quay, 
of Robert Quay, sen. and Robert Quay, jun., they were neither 
of them the agent of Jacob Fox, under whom the plaintiff claims, 
when Robert Quay, jun. called upon William Harris, the treas- 
urer, in May 1828, to attempt to redeem the tract of land in dis- 
pute, therefore plaintiff cannot recover. 

5. That ifthe jury believe the testimony of William Harris, and 
what he has testified to in relation to the declarations of Jacob 
Fox when he saw him in Philadelphia, in March 1828, and in 
Williamsport, October 1828, neither of said Quays were the 
agent of Jacob Fox, nor ean the plaintiff set up their acts now to 
defeat the defendant’s title. 

6. That if the jury believe that the Quays made the offer to 
redeem, through Robert Quay, jun., for their own benefit, all the 
acts of Robert Quay, jun., in relation to the redemption, are void 
as it regards the present defendant, and do not destroy his 
treasurer’s title. 

7. That ifthe jury believe that Robert Quay made the offer 
to redeem under a mistaken supposition that he was the owner, 
or had an interest therein, and when he discovered the mistake 
disclaimed any further act, such offer to redeem cannot effect the 
title of the defendant as purchaser at treasurer’s sale. 
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The court gave the following answer to the defendant’s points : 

“ That if it should appear from the testimony that Oliver S. 
Wolcott, lessee of the plaintiff, was a citizen, and domiciled in 
the state of Pennsylvania, on the 25th September 1830, when 
this suit was brought, this court has no jurisdiction,” and the 
plaintiff cannot recover. 

The jury found a verdict for the defendant, and judgment hav- 
ing been entered on the same; the plaintiff prosecuted this writ 
of error. 

The case was argued at January term 1835, by Mr Tilghman 
and Mr Anthony for the plaintiff, and by Mr Jones for the de- 
fendant; and held under advisement to the present term. 


Mr Tilghman and Mr Anthony, for the plaintiff, contended— 

1. That within two years after the sale of unseated lands in 
Pennsylvania for taxes, any one has a right to redeem the same 
for the owner, by the payment of the tax, cost, and per centage. 

2. That Robert Quay, Esq. having been the agent of Joseph 
Fearon, the intestate, during his life, and being a tenant in com- 
mon, in fee, together with others, of this tract, No. 5615, on the 
Ist day of February 1825, when the county tax was assessed, 
for which it was sold on the 12th day of June 1826; had a right 
to redeem the said tract ; although it was at the same time sold 
for a road tax, assessed subsequent to the partition made on the 
26th March 1825. 

3. That the court below erred in the answers given to the 
second, third, fourth, fifth, sixth, seventh, eighth, and twelfth 
points submitted. 


The counsel for the plaintiff in error stated, that the validity of 
the treasurer’s sale would not now be contested; and that the 
only question which would be raised was, Whether there was a 
legal redemption of the tract, agreeably to the provisions of the 
several acts regulating the sale of unseated lands for taxes. 

It was admitted, on the argument in the court below, and laid 
down as law by the judge, that any person, owner or not, may 
pay the taxes due on unseated lands; and it is evident that the 
main seope and objects of the act of March 1815 were to adopt 
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such provisions as would compel the regular payment of the 
taxes: hence, if any person paid them, it prevented a sale. But 
it will be urged on the part of the defendant in error, that, after the 
sale the situation of things is changed ; and that the purchaser ac- 
quires a right which can only be defeated by the owner, or some 
one authorized by him. To this it may be answered that, by the 
fourth section of the act of 1815, twenty-five per cent. is allowed 
to the purchaser as a sufficient compensation for the use of his 
money, if refunded within two years ; and it is of no importance 
to the county who redeems; nor has the purchaser a right to 
complain, if he receives his money and twenty-five per cent. 
additional. 

It was, however, contended below, and so held by the judge ; 
that the act of assembly expressly confines the power of re- 
demption to the owner; and that he alone, his agent or attorney, 
possesses the right. The fourth section says, ‘if the owner or 
owners of land sold as aforesaid shall make, or cause to be made, 
an offer, &c. to the treasurer within two years after sale; or in 
case the owner or owners of lands so sold shall have paid the 
taxes due on them, then, and in either of these cases, said own- 
er or owners shall be entitled to recover the same by due course 
of law.” 

There is no distinction between the owner’s paying taxes, and 
the owner redeeming after sale. In either case he is not entitled 
to recover the land, unless he shows that the owner or owners 
have tendered the redemption money, or have paid the taxes, as 
the case may be: yet the court below instructed the jury that 
any person had a right to pay the taxes, notwithstanding the 
positive restriction in the act, to the owner; and universal usage, 
ever since the law was enacted, has been for a friend, a neigh- 
bor, a stranger, as well as the owner, to pay taxes. 

An objection is made to a redemption by a stranger, because 
it may be against the will of the owner; as he is entitled to the 
surplus money arising from the sale, after payment of taxes and 
costs. The same reason would operate if a stranger should vol- 
unteer to pay the taxes ; because he would as effectually prevent 
all the imaginary benefits to result from a treasurer’s sale, by 
paying the taxes, as if he redeemed the land after sale. He who 
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redeems, acquires no more right or title to the land than he who 
pays the taxes: he performs a mere act of friendship or gen- 
erosity, which accrues to the benefit of the owner, and unless he 
expressly disavows the redemption, it ought to be considered 
valid. 

In Wilt v. Franklin, 3 Bin. 502, it was held “that, where a 
deed is for the benefit of the grantee, it is reasonable that his 
assent should be presumed.” 

‘“‘ The assent of the party that takes is implied in all convey- 
ances, by intendment of law, till the contrary appears ; and is as 
strong as the expression of the party. Stabit presumptio, donec 
probetur in contrarium.” Idem, 519. And again, page 520, 
‘Why should there be a previous consent of the cestuique trusts, 
if they consent afterwards? On legal principles, the acceptance 
will refer back to the execution of the deed, and form one trans- 
action, done at the same time.” 

In Brown v. Dysinger, 1 Rawle 408, it was held that: “a 
tender of money in behalf of an infant, made by his uncle, the 
father being dead, but the mother living, was good ; although the 
uncle had not then been appointed guardian.” 

In that case the tender was made to defeat an estate held by 
the party to whom the tender was made; and although, at the 
time of the tender, the uncle merely acted in the capacity of a 
friend to the minor (quasi, a stranger ) yet the court say, page 415, 
‘“‘ We think an infant ought not to lose his inheritance, merely 
because he has no guardian; his uncle or next friend may act for 
him ; he did so here: the tender by him was well made.” 

The case of McBride v. Hoey, 2 Watts 436, however, is 
said to have decided the very question now before the court, and 
must be taken as authority. To this it may be answered that, in 
1 Penn. Rep. 54, the same cause was before the supreme court 
of Pennsylvania, and it was then decided that the holder of a 
deed, under a United States sale for the payment of direct tax, 
had such a right as would authorize him to redeem the same 
lands from a person who had purchased them at the treasurer’s 

sale for taxes, made in pursuance of the act of assembly. 

The question appears to have been fully argued from the two 
reports of the case, and yet the court came to different conclu- 
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sions. The last decision, therefore, cannot be considered as 
binding authority on this court. ‘Until there shall be a fixed 
and received construction of the state laws in their own courts, 
they are not to be regarded as the rule of decision in the federal 
courts.” 11 Wheaton 361; 1 Peters 441; 5 Cranch, &ce. 

Although McBride vy. Hoey, from what has been stated, can- 
not be considered as authority ; let us examine the reasoning of 
the learned judge, who delivered the opinion of the court, in 2 
Rawle. He says, “no one but the owner at the time of the 
sale, his heirs, assigns, or other legal representatives, have the 
right to receive the surplus money due on the land ;” and con- 
sequently no other has the power and capacity to redeem. That 
if a stranger could redeem, the purchaser’s title would be set 
aside ; and the owner afterwards refusing to take back the title, 
might compel him to pay the amount of his surplus bond. To 
this a conclusive answer may be given here, that, in the present 
ease, the reasoning does not apply ; there was no surplus bond, 
as the land sold for five dollars and fifty-two cents only, being 
the amount of one year’s taxes and costs. ‘‘ Cessante ratione 
cessat ipsa lex.” 

The object of the law was the collection of taxes—the mode 
of sale and redemption was accessory and incidental to that ob- 
ject. The land, by non-payment of taxes, was liable to be sold; 
and although the act requires the owner to pay the taxes before 
sale, and to redeem the land after sale ; yet it is next to impos- 
sible for the county treasurer to know who is the real owner. 
The first section of the act of 1815 directs the treasurer “to 
advertise the number of acres in each tract, and the names of 
the warrantees or owners thereof:” yet so little does the treas- 
urer know about the owners, that the millions of acres adver- 
tised every year are universally published by their warrantee 
names, and not the owners. The records of the office give no 
satisfactory information as to the owner; by alienation, death, 
&e. he may be changed every year. 

When the land is sold, the purchaser holds it for two years 
subject to redemption, and receives as a compensation twenty- 
five per cent. on the amount paid by him to the treasurer, if 
redeemed ; but if not redeemed, his title is good. The owner 
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would have no right to complain, because he is placed in the 
same situation by the redemption, that he was in before the sale. 
The law never contemplated a speculation by the owner on a 
forced sale of his land; nor would it aid him to take advantage 
of his own laches, if any person should volunteer to redeem the 
land for him. 

But suppose the owner was dissatisfied with the redemption ; 
he might disavow it before the purchaser receives back his mon- 
ey and per centage ; and instead of the purchaser’s title being 
“ set aside,” it would be confirmed. 

It is urged by the counsel in McBride v. Hoey, and reiterated 
by the judge, that, “‘ by the act of 1815, the right of redemption is 
given to the owners, and they alone are authorized to do it, or 
cause it to be done; that they can, in no other case, maintain 
ejectment, except when they shall have paid the taxes due on it 
previously to the treasurer’s sale.” As has been observed, there 
is no substantial distinction in the phraseology of the two parts 
of the section; the payment of taxes must have been by the 
owner before sale, if he would recover the land sold ; as well as 
the redemption must have been by the owner after the sale: if 
there be a distinction it is in favor of redemption ; for if the 
owner of land sold for taxes shall make, or cause to be made, a 
tender, &c., within two years after sale, it is sufficient: but if 
the owner would recover because he had paid the taxes due 
previously to the sale, he must show that he paid them himself, 
not that he ever caused it to be done. 

The judge, however, admits that a stranger may redeem with- 
out the knowledge or authority of the owner: and that if he 
afterwards, within the two years, approve of and adopt it, it 

would be good. His admission is altogether adverse to the an- 
swer of the district judge to the seventh and eighth points of 
plaintiff’s counsel, ‘‘ that, before the treasurer receives the re- 
demption money, it is his duty to satisfy himself that-the person 
tendering it is either owner or agent, or attorney for the owner.” 
If the owner’s approbation be sufficient, after the redemption, at 
any time within the two years; then the treasurer has no right 
to inquire by what authority any one offers to redeem; as the 
owner may, the next day, ratify the redemption by a perfect 
stranger. 
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The error of the conclusion to which the learned judge of 
the supreme court of Pennsylvania arrived, as is coneeived, 
consists in this, that the sale vested the purchaser of a legal es- 
tate in the land, instead of an encumbrance in the nature of a 
mortgage ; hence, he asserts, that “ until the owner approves of 
the redemption, the purchaser at the treasurer’s sale cannot be 
considered as divested of his estate in the land.” McBride v. 
Hoey, 2 Watts 443. 

In form, a mortgage is certainly a conveyance ; but it is un- 
questionably treated at law in Pennsylvania in the way it is 
treated in equity elsewhere, as a bare encumbrance and the ac- 
cessary of adebt. As between the parties it is a conveyance 
so far as is necessary to enforce it as asecurity. As regards third 
persons, the mortgagor is the owner, even of the legal estate. 
Presbyterian Congregation v. Wallace. 3 Rawle 128. An ejeet- 
ment may be supported on a mortgage, 12S. and R. 240. It isa 
lien and something more, 1 Peters 441. Although the words 
grant, bargain, and sell, are in a mortgage, and all the forms of 
an absolute conveyance in fee are used, with a proviso that pay- 
ment on a certain day shall alone render it null and void; yet, 
as Judge Huston said in Presbyterian Congregation v. Wallace : 
** No lawyer, no man, no woman, can be mistaken in its import. 
It is what the law and the universal understanding of all people 
make it,” viz. a security for the payment of money. The words 
of the mortgage require the debtor to pay, or cause to be paid 
the money for which the land is mortgaged, on or before a cer- 
tain day, to redeem it from the mortgage; yet, if any body— 
mortgagor, friend, or stranger, pay the mortgage money on or 
before, or after the day, it is all-sufficient to redeem the land. 
A treasurer’s deed conveys the tract sold to the purchaser. The 
law gives the owner two years to pay, or cause to be paid the 
redemption money. A stranger, within the limited period, pays 
the purchase money and per centage, the owner not knowing any 
thing about it. Will not his subsequent assent, even after the 
two years have elapsed, relate to the time of redemption ; and as 
in the case of a mortgage, be considered for his benefit, and his 
approbation presumed? Wilt vy. Franklin, 3 Bin. 502. 

If the court should, however, be of opinion that some interest 
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in the land is necessary to authorize a person to redeem, it will 
then be proper to inquire whether the redemption by Robert 
Quay be good, under the circumstances of this case. 

The counsel for the plaintiff in error then briefly recapitulated 
the facts, showing that, originally, this tract of land, with many 
others, belonged to a certain Joseph Fearon, of Philadelphia, 
who died intestate in April 1810; that these lands descended to 
his brother’s children, of whom Sarah, wife of Robert Quay, 
was one; that some of the heirs lived in England. Quay lived 
in the vicinity of this land ; it was understood that he should look 
after it, and his son Joseph had letters of attorney from the heirs 
in England, to prevent waste and destruction of the timber; 
that, during the lifetime of Joseph Fearon, Quay was allowed 
the use of the property in his neighborhood, and cultivated it after 
his death. James Fearon, administrator of Joseph Fearon, had 
paid the taxes. i 

On the Ist of February 1825, the assessor of the proper town- 
ship returned to the office of the county commissioners, that he 
had assessed a county tax of 95 cents on this tract No. 5615 of 
254 acres; and, on the 29th of April 1825, the supervisors of roads 
and assessor certified that they had fairly assessed a road tax on 
said tract of $1 20, which was filed in the county commissioner’s 
office the 3d of May 1825. On the 12th of June 1826, this tract 
was sold by the county treasurer for one year’s taxes of $1 90, 
and purchased by A.D. Hepburn, for the taxes and costs of sale, 
$5 12. The treasurer’s deed was regularly made and delivered 
to him. 

In the months of March and April 1825, a deed of partition 
among the heirs was executed, by which the tract in controversy 
was allotted to the heirs of Abel Fearon, to which Robert Quay 
and wife belonged ; released all their estate, interest, &c. in said 
tract of land, and warranted the same against them and their 
heirs. This deed was recorded on 26th May 1825, and informa- 
tion could not have reached England till June or July. 

On the 13th of November 1527, (seventeen months after the 
sale for taxes, ) a partition was made by the heirs of Abel Fearon, 
and the tract in controversy was allotted to Jacob Fox and wife, in 
right of his wife, who did not know that it had been sold for 
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taxes. He had only been in the United States about two months, 
and was not acquainted with the land titles of Pennsylvania. 

Previous to the expiration of the two years allowed for re- 
demption, Mr. Fox was informed of the sale, but he neglected to 
redeem the tract. 

In May 1828, however, before the two years had expired, 
Robert Quay, one of the parties to the deed of partition, sent his 
son to the county treasurer, with a written authority to redeem 
this tract. He went to the treasurer, told him he had come to 
redeem it, and showed his authority. The treasurer refused to 
receive the redemption money. He then went to the purchaser 
and offered him the money, and he refused to take it. Neither 
Mr. Fox nor his wife knew of Quay’s offer to redeem till the two 
years had expired. 

The counsel for the plaintiff in error also contended that in 
every partition there is a warranty that the land is free from en- 
cumbrance, and that the county tax assessed previous to the par- 
tition, as well as the road tax assessed before the deed was de- 
livered to the grantees, were an encumbrance or lien on the land 
conveyed. “If there be three or four coparcenees, &c., which 
make partition between them, if the part of the one parcener be 
defeated by lawful entry, she may enter and occupy the other 
land with all the other parceners, and compel them to make new 
partition between them of the other land, Coke Litt. 174 c. 
Every partition and exchange implies in it and has annexed to 
it a special warranty in law, Bac. Abr. vol. 7, 231. Taxes on 
unseated lands have never been considered a charge on the per- 
son of the owner. The mode of recovery is by a sale of the 
land. Burd v. Semple 9, 8. & R. 109, 114. 

They also urged, that at the time the taxes were assessed and 
due, Quay was a tenant in common, in right of his wife, of the 
lands subsequently sold; and that, if before the sale their title 
was divested by the partition, yet, as the taxes were a lien on 
the land, it was Quay’s duty to remove the encumbrance and 
prevent a forfeiture ; otherwise Fox and wife might compel a 
new partition. The wife of Fox being a feme covert, could do 
no act herself to prevent a forfeiture; and as the husband was 
reaping no benefit from the land, if her relations would not in- 
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terfere on her behalf, the husband could, in all cases, have the 
wife’s lands sold for taxes, without her consent, and her inherit- 
ance be destroyed without remedy, by his neglect or refusal to re- 
deem them. The act of assembly, which provides that the con- 
veyance of lands by a feme covert, shall be voluntary, separate 
and apart from, and without any coercion or compulsion of her 
husband, would be a dead letter as to unseated lands ; as he could 
always avoid this provision, intended for the security of married 
women, by suffering a sale, relieving himself from the payment 
of taxes, pocketing the money, and refusing to redeem. Justice, 
therefore, required that Quay, who was a cousin of Mrs. Fox, by 
marriage, should redeem the land for her. When the supreme 
court of Pennsylvania, in the case of McBride v. Hoey, deter- 
mined that none but the owner could redeem, they did not de- 
fine who should be considered as the owner. 

The mortgagor and mortgagee would both be considered own- 
ers, as the one has a legal and the other an equitable interest in 
the land. A son for a father; an agent for his principal; a ven- 
dor and vendee, where part of the purchase money is paid; a 
reversioner or remainder-man, where the tenant for life refused ; 
a stranger, if recognised by the owner within the two years; a 
previous owner, who sold with a warranty, when taxes were due 
and unpaid, might redeem, though not the owner at the time of 
sale or redemption. 

The conclusion to which the learned judge arrives, in McBride 
v. Hoey, is, that an interest of some kind in the property is ne- 
cessary ; and if the court believe that Quay had any interest 
whatever at the time of assessment, or would be injured by the 
confirmation of the sale ; it was his duty to redeem. 

In conelusion, they remarked, that the court would construe 
the law liberally in favor of the landholder, as the purchaser was 
abundantly compensated for the use of his money; and every 
principle of justice would seem to sanction the construction, that 
if the redemption money was paid for the owner before the ex- 
piration of the two years, the title of the purchaser was thereby 
divested, and the requirements of the law fulfilled. 
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Mr. Jones for the defendant in error. 

The title of Hepburn was complete in the year 1825, and the 
offer, in a legal form, to redeem, was made two years after that 
period. 

The object of the different statutes in the state of Pennsylva- 
nia on the subject of taxes on unseated or unimproved lands, 
and of the decisions of the courts under these statutes ; has been 
to enforce and secure the payment of these taxes. . Having, in 
most cases, no owner of such lands resident in the counties in 
which such lands are situated, the proceedings for their collec- 
tion are necessarily against the lands; and the non-payment of 
the taxes, within certain fixed periods, is attended with heavy 
penalties. If redeemed before two years after the sale for tax- 
es, a large additional sum is to be paid; if not redeemed, the 
title becomes complete in the purchaser at the tax sale. 

The decisions of the courts of Pennsylvania on this subject 
will be found in 13 Serg. and Rawl. 360, 373, and 208; 1 Penn. 
Rep. 499; 7 Serg. and Rawl. 392; 10 Serg. and Rawl. 254; 2 
Penn. Rep. 502. 

The whole of the points made in the ease may be reduced to 
two: all of them except that presented in the 12th point, turn 
upon the question, whether a stranger ean redeem Jand sold for 
taxes ; and whether Robert Quay stood in any relations to the 
owner of the land, which would authorize him to redeem it for 
the benefit of the owner. 

It was clearly the intention of the legislature to make tax sales 
conclusive as to title in the purchasers at such sales. No con- 
siderations of hardship can be taken into estimate ; and no such 
consideration can have any influence in a case of this descrip- 
tion. The system has been formed by express provision of law. 
If rules and regulations must be conformed to, every means of 
giving notice is directed by law. Among these regulations is 
that under which the claim of the plaintiff is resisted—it is ex- 
pressly provided that no one but the actual owner of the land can 
redeem the land after it has been sold for taxes. If Robert Quay 
was the owner or the legal representative of the owner, he might 
redeem ; but he was neither, and his offer to redeem was made 
without the knowledge of Fox and wife, to whom the land then 
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belonged. Fox disavowed the agency of Robert Quay, and 
charged him with improperly interfering in the redemption ; say- 
ing he would attend to it himself, but he did not. 

It is denied that by the operation of the partition, all the le- 
gal representatives of Joseph Fearon had an interest in the land 
held by Fox and wife, in consequence of the effect of a loss of 
the property allotted to Fox and wife, by reason of the lien of 
the taxes, for which the same was sold by the county treasurer. 
There is no clause of warranty in the partition deed. 

But, admitting there was a tenancy in common in the whole 
lands which descended from Joseph Fearon, it is denied that 
a tax assessed and unpaid before partition, and the effect of 
which would be to take from any of the co-tenants the property 
assigned to him on a partition, would give any right over, against 
a co-tenant. All the lands had been subjected to taxation be- 
fore the division, and, therefore, no inequality of title existed 
to this property. A tax isnot an encumbrance which is saved by 
a warranty, or the other usual covenantsinadeed. There is no 
implied warranty in a deed of partition, except among co-parce- 
ners. 4 Cruise Dig. Art. 16,17. Id. 434. 


Mr. Justice Batpwin delivered the opinion of the Court. 

The land in controversy was granted to Joseph Fearon by the 
commonweath of Pennsylvania, by patent bearing date the 19th 
April 1794, from whom the plaintiff deduced a regular chain of 
title to himself. The defendant claimed in virtue of a sale for 
taxes, on the 12th June 1826, by the treasurer of Lycoming 
county ; who, by his deed dated 15th July 1826, conveyed the 
land to the defendant. 

No question arose in the court below as to the original title of 
the plaintiff, or the regularity of the sale for taxes; the case 
turned upon the redemption of the land, pursuant (o the fourth 
section of the law of Pennsylvania, passed 15th March 1815, 
providing for the sale of lands for taxes. This section is as fol- 
lows: 


“If the owner or owners of land sold as aforesaid, shall make 
or cause to be made, within two years after such sale, an offer 
or legal tender of the amount of the taxes for which the said 


VOL. X.-——-C 

















18 SUPREME COURT. 


| Dubois v. Hepburn. | 

lands were sold, and the costs, together with the additional sum 
of twenty-five per cent. on the same, to the county treasurer, 
who is hereby authorized and required to receive and receipt 
for the same, and to pay it over to the said purchaser on demand ; 
and if it shall be refused by the said treasurer, or in case the 
owner or owners of lands so sold shall have paid the taxes due 
on them previously to the sale, then, and in either of these cases, 
said owner or owners shall be entitled to recover the same by a 
due course of law, but in no other case and on no other plea shall 
an action be sustained.” 

It appears by the record that before the Ist February 1825, this 
land was assessed for county tax, ninety cents, and on the 22d 
April 1825, with road tax, one dollar and twenty cents; it was 
sold in June 1826, for five dollars and fifty-two cents, the amount 
of taxes and costs, and purchased by the defendant ; that in May 
1828, Robert Quay gave his son written directions to pay the 
county treasurer the taxes and costs for which the land was sold, 
together with the addition of twenty-five per cent.; whereupon 
the son offered to pay the same to the treasurer, who refused to 
accept it, on the ground that his father was not the owner and 
was not authorized to redeem the land: on a similar offer made 
to the defendant, he also refused for the same reason. No formal 
tender was made, or any specific sum offered ; but the son had a 
sufficient sum with him to pay all that was by law necessary to 
pay, and offered to pay it. 

At this time the title to the land was in this situation : 

Joseph Fearon, the patentee, died in 1810, intestate and with- 
out issue, seized of the land in controversy, together with a num- 
ber of other tracts of land in the same part of the country: he 
had two brothers, Abel and William, who died in his lifetime, 
leaving issue, to whom the estate of their uncle descended in 
equal shares. 

The children of Abel Fearon were Robert, Joseph, Sarah, and 
Elizabeth ; Sarah married Christopher Scarrow, and resided in 
England; Elizabeth married Jacob Fox, in England in 1812; 
where they resided till 1827, when they removed to Philadel- 


phia; where Robert and Joseph resided, and where Fox and wife 
continued to reside. 
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The children of William Fearon were John, William, Nancy, 
married to Samuel Brown living in Centre county, James, resid- 
ing in Philadelphia, and Sarah, married to Robert Quay, residing 
in Lycoming county, in which the land in question is situated. 

James Fearon was the adminstrator of his uncle Joseph, and 
paid some taxes on the unseated lands of which he died seized. 
it was understood that those heirs who, from their situation, could 
most conveniently do it, should look after the unseated lands in 
their neighborhood ; but no definite arrangement seems to have 
been made for the payment of the taxes due on the lands. 

The lands remained undivided, or so far as appears, without 
any attempt at partition by the heirs till the 26th March 1825; 
when Robert Quay and wife, Samuel Brown and wife, James 
and William Fearon, (who survived their brother John,) the 
children of William Fearon, executed a deed of partition to Jo- 
seph Fearon, Elizabeth Fearon, Christopher Scarrow and Sarah 
his wife, the children of Abel, the consideration of which is thus 
expressed: ‘ For and in consideration of a quantity of land esti- 
mated in value equal to that hereinafter described, to be convey- 
ed by a like release executed by the heirs and legal representa- 
tives of Abel Fearon, deceased, and for the sum of one dollar to 
them in hand paid,” &c. “‘ have remised, released, and forever 
quit claimed, and by these presents do remise, release, and 
forever quit claim unto Joseph Fearon,” &c. *‘ to have and to 
hold the said tracts of land, lots, and premises above described, 
unto the said Joseph,” &c. “ their heirs and assigns forever,” with 
covenant of special warranty. This deed included the land in 
question, and was recorded in Centre county, 26th May 1825, 
Robert Fearon had previously died. 

No special allotment was made by this deed to the children 
of Abel Fearon in severalty, nor do they appear to have ever 
conveyed to the children of William, or to have done any act 
accepting the partition made by the deed of March 1825, either 
separately or jointly, as the representatives of their branch of 
the family, until Fox and wife removed from England to Phila- 
delphia in 1827. On the 13th of November 1827, a paper was 
executed purporting to be an indenture of partition made be- 
tween Joseph Fearon, Jacob Fox and wife, and Christopher 
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Searrow and wife, reciting the deed of March 1825, and dividing 
among themselves, in severalty, the lands and lots conveyed to 
them by that deed ; the tract in question was allotted to Fox and 
wife. This paper was signed by Joseph Fearon, Jacob Fox and 
Elizabeth his wife, who acknowledged it the same day in due 
form, before a justice of the peace of the county of Philadelphia. 
It also purported to be executed by Scarrow and wife, by their 
attorney Nathaniel Nunnelly, but was not acknowledged by him 
till the 4th of October 1828 ; it was recorded in Lycoming coun- 
ty 25th October 1828. That this deed was not, in fact, exeeuted 
by Nunnelly in 1827, appears by his acknowledgment; which 
states it to have been done in virtue of a power of attorney exe- 
cuted by Scarrow and wife on the 5th June 1828. That power 
appears to have been executed on the 25th June 1828, consti- 
tuting Nunnelly and Jacob Fox, the attorneys of Searrow and 
wife, with power to Nunnelly alone, giving full authority over 
all their property held as one of the heirs of Joseph Fearon, the 
uncle. It took no notice of the deed of partition from the heirs 
of William Fearon to the heirs of Abel, but throughout was pre- 
dicated on the fact of the estate of Joseph Fearon remaining un- 
divided in the hands of the children of his two brothers as ten- 
ants in common. No construction ean be given to it, by which 
to make it operate as an aeceptance of the partition made by the 
deed of 1825, or any release of the right of Mrs. Scarrow to 
claim her undivided share of the whole estate of her uncle. 
There was, besides, a fatal objection to the power of attorney, 
as there was no separate examination of Mrs. Scarrow, or any ae- 
knowledgment by her; the proof of its execution was by the 
oath of a subscribing witness, only. It was afterwards duly ae- 
knowledged on her separate examination, on the 8th of Septem- 
ber 1832. 

On the same day, Scarrow and wife, by their deed, reeiting the 
deeds of partition of 1825, made by the heirs of William Fearon, 
and of 13th November 1827, by Joseph Fearon, and Fox and 
wife, Nunnelly their attorney, in October 1828, confirmed them 
all according to their several allotments. This deed was regular- 


ly acknowledged in England on a separate examination, and re- 
corded the 10th June, 1833. 
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On the 16th April 1830, Fox and wife conveyed the tract in 
question to Valentine, under whom the plaintiff claimed; which 
conveyance was ratified and confirmed by the deed of confirma- 
tion, by Scarrow and wife, on the 8th September 1832. 

In March 1827, James Fearon, the administrator of Joseph 
Fearon the uncle, was informed of the sale of several of the 
tracts of land belonging to the estate for taxes, of which the 
tract in question was one. In February 1828, the treasurer of 
Lycoming county came to Philadelphia, where he met Jacob 
Fox, Nunnelly, and Joseph Fearon ; he gave them a statement 
of the tracts which had been sold, and advised them to redeem 
them or they might be lost. Fox, at first, appeared disposed to 
redeem, but Nunnelly opposed it ; Fox finally said he would run 
the risk, as they intended to start in a few days to see the lands ; 
but he paid no attention to them, nor made any offer or attempt 
to redeem, till October 1828, after the time of redemption had 
expired. Some negotiation took place between Fox and the de- 
fendant afterwards, concerning the land in question, which proved 
abortive. Fox continued to assert his claim to the land till he 
sold it to Valentine in 1830. Quay made the offer to redeem 
without any authority from Fox, but from a sense of duty to the 
heirs; who, he said, would reimburse him if it fell into their hands, 
and on the expectation that he would, at some time, own it. 

It thus appears, that before the execution of the deed of par- 
tition, on the 26th March 1825, Robert Quay was, in right of 
his wife, entitled to an undivided share of the land in question, 
and continued so entitled until his interest was divested by the 
legal effect of that deed. The question is, when it took effect 
as a severance of the joint interest which all the heirs of Joseph 
Fearon had in his estate ; it could not be by the mere delivery of 
the deed, by the heirs of William Fearon, to any other than the 
heirs of Abel Fearon, and on an acceptance by them individually. 
A partition is inchoate till made by all parties, or till made by 
one and accepted by the others: there must be a deed of parti- 
tion, a partition in pais, or such acceptance of a deed or parti- 
tion, as would amount to an estoppel, before the estate can be 
held in severalty. In this case, the heirs of Abel Fearon do not 
appear to have been conusant of the deed of 1825, at the time 
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it was made ; and neither of them had done any act which could 
amount to an acceptance of the allotment therein made, until its 
ratification by Fox and Joseph Fearon, by their deed of 13th No- 
vember 1827, dividing among the heirs of Abel Fearon the several 
tracts and lots of land conveyed to them undivided. But this 
left the partition open, till Scarrow and wife would become par- 
ties to it; which was not till the signature of Nunnelly, their at- 
torney, in October 1828, in virtue of the power of attorney ex- 
ecuted in June 1828. As, however, this power was not acknowl- 
edged by Mrs. Scarrow, so as give any authority to affect her real 
estate, her interest remained undivided till the deed of confirma- 
tion of 8th September 1832, which ratified the partition of 1825, 
by the solemn act of partition in 1827, among the heirs of Abel, 
according to the previous allotment, both of which were specially 
recited and confirmed. This being, in law, equivalent to a deed 
from them to the heirs of William Fearon, of the residue of the 
estate of Joseph Fearon, consummated the partition by the act 
of all the parties in interest. The deed of 1825 then took ef- 
fect, as a divestiture of the interest of Quay and wife in the land 
in question, by relation to its date; but while the partition was 
in fieri, the estate remained undivided. This was in accordance 
with the terms of the deed of 1825: the consideration of which 
was a conveyance to be executed by the heirs of Abel Fearon, 
of a quantity of land to be estimated equal to what was thus con- 
veyed by the heirs of William. The intention of the parties 
thus corresponding with the legal effect of their deeds, it is per- 
fectly clear that, till the consummation of the partition in 1832, 
Quay and wife held an undivided interest in the land in ques- 
tion, as owners thereof, in common with the other heirs of Jo- 
seph Fearon; and the only remaining question is, whether he 
had a right to redeem from a sale for taxes in May 1828. 

A law authorizing the redemption of lands so sold, ought to 
receive a liberal and benign construction in favor of those whose 
estates will be otherwise divested, especially where the time al- 
lowed is short, an ample indemnity given to the purchaser, and 
a penalty is imposed on the owner. The purchaser suffers no 
loss; he buys with full knowledge that his title cannot be abso- 
lute for two years; if it is defeated by redemption, it reverts to 
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the lawful proprietors. It would, therefore, seem not to be ne- 
cessary for the purposes of justice, or to effectuate the objects of 
the law, that the right to redeem should be narrowed down by a 
strict construction. In this case, we are abundantly satisfied that 
it comports with the words and spirit of the law, to consider any 
person who has any interest in lands sold for taxes, as the owner 
thereof for the purposes of redemption. Any right, which in 
law or equity amounts to an ownership in the land; any right of 
entry upon it, to its possession, or enjoyment, or any part of it, 
which can be deemed an estate in it, makes the person the 
owner, so far as it is necessary to give him the right to redeem. 
The decision of this case does not make it necessary to go fur- 
ther than to determine that Quay, as a part owner, had a right 
to redeem ; that he caused an offer to redeem to be made to the 
treasurer within two years, as well as to the defendant, both of 
whom refused to accept the redemption money. This brings the 
case within the provisions of the law ; it does not require a pay- 
ment or tender; an offer and refusal is made equivalent to a 
receipt of the money by the treasurer, and authorizes a recovery 
of the land by suit, as if no sale had been made. 

In instructing the jury that Quay had no right to redeem, there 
was therefore error in the court below; the judgment must con- 
sequently be reversed, and a venire de novo awarded. 


This cause came on to be heard on the transcript of the record 
from the district court of the United States for the western dis- 
trict of Pennsylvania, and was argued by counsel. On consid- 
eration whereof, it is ordered and adjudged by this Court, that 
the judgment of the district court in this cause be and the same 
is hereby reversed, and that this cause be and the same is 
hereby remanded to the said district court, with directions to 
that court to award a venire facias de novo. 
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The rule of court for docketing and dismissing causes, passed at January term 1835, 
has never been applied to any cases, where, before the motion was made, the cause 
has been actually placed on the docket. Under such circumstances, on a motion to 
docket, when a motion to dismiss was contemporaneously made, the cause was 
allowed to be docketed ; the usual bond for the clerk’s fees being given. ‘Time was 
given to the plaintiff in error to give the bond. 


ERROR to the circuit court of the United for the district of 
Kentucky. 


A motion was made by Mr. Underwood for the defendant 
in error, to docket and dismiss this suit, according to the 
amended rule of the court passed at the last term, for want 
of its being duly entered on the docket; the writ of error hay- 
ing been sued out before the last January term, and the suit 
not having been docketed at that term, or at the present term. A 
motion was contemporaneously made by Mr. Crittenden for the 
plaintiff in error to docket the suit now, the record having been 
returned to the clerk’s office in October last, and the docketing 
of it having been delayed on account of the usual bond for the 
clerk’s fees not having been given by the plaintiff in error. 


Mr. Justice Story delivered the opinion of the Court, 
to the following effect: The rule of the court for docketing 
and dismissing causes has never been applied to any cases, 
where, before the motion was made, the cause had been ac- 
tually placed on the docket. In the present case, the motion 
to dismiss, and the motion to docket the cause, are contempora- 
neous. The court are of opinion that, under such circumstances, 
the motion to docket the cause ought to be allowed; upon the 
usual bond for the clerk’s fees being given. For this purpose 
time will be given to the plaintiff in error, (as it is asked), until 
the Ist day of March next. If by that time no bond is given, 


the cause will then be dismissed according the motion of the de- 
fendant in error. 















JANUARY TERM 1836. 


Samvuet D. Harris AnD oTHERs V. JEssE D. Ettiorr. 


Certain streets were laid out by the town of Charlestown, Massachusetts, and the 
proceedings relative to the same were afterwards confirmed by an act of the legis- 
lature. The streets passed over the land of John Harris, and he afterwards re- 
ceived a compensation from the town for taking the land occupied by the streets. 
In 1800, the United States, under the authority of an act of the legislature of Mas- 
sachusetis, purchased of Mr. Harris several parcels of land, now occupied as a 
navy yard, and in 1801. By an arrangement between the town of Charlestown and 
the United States, the streets, so far as they were within the limits of the navy 
yard, were closed up, and have ever since been discontinued ; and have been used 
as a part of the navy yard. The agent of the United States and Mr. Harris, not 
agreeing as to the value of the land taken for the navy yard, the value was ascer- 
tained and determined by a jury proceeding under a law authorizing the same, and 
the amount of the valuation paid to Mr. Harris by the United States. The jury 
did not appraise the land on which the streets were laid out. One lot of ground 
was appraised “ with the appurtenances.” This action was instituted by the heirs of 
Mr. Harris claiming to be paid the value of the land on which the streets had been 
laid out, but which had been discontinued. The defendant was the commandant 
of the navy yard. 

—By the Court. The term “ appurtenances,” in common parlance, and in legal acccept- 

ation, is used to signify something appertaining to another thing as principal, and 

which passes as incident to the principal thing. Land cannot be appurtenant to 
land. The soil and freehold of the streets did not pass to the United States, under 
and by virtue of the term ‘“ appurtenances.” 

The right of the plaintiffs to the freehold of the streets is not barred by the first sec- 
tion of the act of the legislature of Massachusetts of 30th October 1830. 

The law in Massachusetts is well settled, that where a mere easement is taken for a 
public highway, the soil and freehold remain in the owner of the land, encumbered 
only with the easement ; and that upon the discontinuance of the highway, the soil 
and freehold revert to the owner of the land. 

It has been repeatedly ruled in this court, that the whole case cannot be brought here, 
under the act of 1802, upon such a general question. This act provides only for 
bringing up in this manner specific questions, upon which the judges in the circuit 
court may be opposed in opinion. 


ON a certificate of division between the judges of the circuit 
court of the United States for the district of Massachusetts. 


This was an action of trespass quare clausum fregit, instituted 
in the circuit court of the United States at October term 1833, 
against the defendant, Jesse D. Elliott, the commandant of the 
United States navy yard at Charlestown, Massachusetts ; in 
VOL. X.—D 
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order to determine the title claimed by the plaintiffs as heirs of 
John Harris, formerly of Charlestown, Massachusetts. The 
United States, the real possessors, and asserting an ownership 
of the property, took defence in the suit ; being desirous of hay- 
ing the rights asserted by the plaintiffs ascertained and deter- 
mined. 

The cause was submitted to the court on a statement of facts 
agreed upon by the counsel for the plaintiffs, and the district 
attorney of the United States. They were as follow : 

“In the year 1780, a committee appointed by the town of 
Charlestown, in the county of Middlesex, in the state of Massa- 
chusetts, projected certain streets in said town, and laid them 
down on a map or plan, which was deposited and now remains 
in the office of the secretary of state of the commonwealth of 
Massachusetts; and on the thirtieth day of October, 1781, the 
legislature of said commonwealth passed an act confirming the 
doings of said committee, and barring actions in certain cases 
therein specified. The street now called Water street (being 
the most southerly street on said plan) was not in fact entirely 
laid out by said town until the year 1795 or 1796, (a street com- 
monly called Battery street, which ran in the same direction, 
being used as a highway until that time,) and that the most 
northerly street on said plan, called Henley or Meeting-house 
street, was not in fact laid out by said town until the year 1798 
or 1799. 

“That John Harris, late of said Charlestown, merchant, de- 
ceased, purchased several parcels of land in said Charlestown, 
viz. one parcel of Andrew Newell, by deed duly executed on 
the 11th day of January, 1791, described as follows: a tract of 
land containing five acres more or less, bounded southwesterly 
on land of Joseph Barrell; northwesterly on a road leading to 
the brick-kilns ; northeasterly on a highway leading from the 
Battery to Moulton’s Point; southeasterly on Charles river 
down to low water mark; saving and reserving a highway 
through the same from the Battery to Moulton’s Point. Ano- 
ther parcel of land of Joseph Barrell, by deed duly executed on 
the 16th of June, 1792, viz. a certain piece of land, bounded 
and measuring as follows, viz. front on Battery street, S. S. E. 
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there measuring one hundred and seventy-seven feet; upon 
land of Andrew Newell, E. N. E. four hundred and fifty-eight 
feet; upon Back lane, N. N. W. one hundred and eighty-four 
feet; upon land of the heirs of Joseph Leman, Esq. W. 8S. W. 
four hundred and fifty feet; then turning upon said Leman’s 
land, W. S. W. fifty-seven feet, till you come into Battery street. 
Also, a part of a wharf and land upon Battery street, opposite 
to where the cellar stands, on said lane, measuring upon Battery 
street, N. N. W. one hundred and fourteen feet; on Charles 
river, S. S. E. and continues the same breadth to low-water 
mark, or however otherwise bounded, or be the same measure 
more or less, together with all the rights, privileges, and appur- 
tenances to said granted land and premises. Another parcel of 
land of John Larkin, by deed duly executed 6th July, 1793, 
viz. a certain parcel of land containing about one acre and one 
half, bounded on land of John Harris, W. S. W. on said Harris, 
southerly, on land of Captain Thumas Edes ; southerly, on land 
of Captain Thomas Harris and Amos Sampson, W. S. W. on 
Back lane, N. N. W. on John Harris, formerly Joseph Barrell, 
Esq. E. N. E. to Battery street. Another parcel of land of 
David Munroe, by deed duly executed on the third day of April, 
1793, viz. a piece of land containing by estimation about one- 
eighth of an acre, butted and bounded as follows, viz. easterly 
and northerly by land formerly of Edward Wilson, but lately 
Lemmon ; westerly by land formerly of Colonel John 
Phillips and lately owned by Benjamin Wheeler, deceased, and 
southerly by the street or highway called Wapping street, or 
however otherwise bounded or reputed to be bounded. The 
above described parcels of land comprise the two parcels of land 
described in the writ and are parts of the land covered by said 
streets as laid down on said plan and afterwards laid out. 

““ The said town of Charlestown, in the year 1795 and 1796, 
laid out the easterly part of the southerly highway on said plan 
(now called Water street) over a part of the former Battery 
street, and a part of the land of said John Harris, conveyed to him 
as above described, and the said John Harris, by the award of 
referees, dated July 25, 1796, received from said town a part of 
the land forming the old (Battery) street and the sum of four 
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hundred and fifty dollars in damages for taking his land over 
which said highway passed. The following is a copy of said 
award : 

“‘ The subscribers, referees chosen to determine a difference 
between the town of Charlestown on one part, and John Harris, 
of said Charlestown, merchant, on the other part, pursuant to a 
law for amending the streets of said town, laid waste by fire by 
the British troops, have met and fully heard the parties, and 
viewed the premises, and considered the disadvantage to the said 
John Harris’s lots on the street leading from the swing bridge to 
the place of the old battery, in said Charlestown, (so far as the 
same has not been heretofore settled,) by taking a part of said 
lots into the street, and also the advantage derived to said lots 
by discontinuing the old street, where it does not make a part of 
the present street, and also the advantage of the new street be- 
ing more wide, commodious, and direct, than the old street was— 
do award that the said town of Charlestown do pay to the said John 
Harris the sum of four hundred and fifty dollars, and relinquish 
all claims to that part of the old street which comes within said 
lots, as they are left by the said new street. The lots consider- 
ed extend on the northwest side of the street, from the north- 
east corner of Thomas Edmands, formerly Henley’s, to a place 
marked on the plan by the word “stump,” being on the plan a 
corner of a street proposed to lead to the meeting house, but 
not yet opened. The town of Charlestown are to pay the cost 
of the referees, and the tavern bill of the house where they set. 

*“* Done at Charlestown, the 25th day of July, A. D. 1796. 

“James WINTHROP, 


*“MatrHew Cuark, > Referees. 
‘“* Amos Bown, 


“‘ That in the year [798 or 1799, the said town of Charlestown 
laid out the most northerly street or highway, marked on said 
plan, called Meeting-house or Henley street, through and over 
the land of said John Harris, conveyed to him as above recited, 
and on the said John Harris received from the said town 
of Charlestown the sum of in damages for taking the 


land belonging to him, over which said street last mentioned 
passed. 
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‘“‘ That in the year 1800, the government of the United States, 
under the authority of the statute of Massachusetts passed June 
17, 1800, purchased of said John Harris several parcels of land 
in said town of Charlestown, which are now included within the 
limits of the navy yard in said town. The value of the land so 
taken was ascertained by the verdict of a jury (agreeably to the 
provisions of said statute.) And on the 29th November, 1800, 
and 6th February, 1801, said Harris received from the United 
States the sums so ascertained, as the value of said lands. 

“<The proceedings in ascertaining the value of said lands were 
as follows : 

‘‘ Commonwealth of Massachusetts. To the honorable the 
justices of the court of general sessions of the peace, begun and 
held at Concord, in and for the county of Middlesex, on Mon- 
day next preceding the second Tuesday of September, A. D. 
1800. 

‘“‘ The petition of Aaron Putnam, agent of the United States of 
America, respectfully sheweth, that your petitioner having been 
directed by the Government of the United States to purchase a 
certain tract of land in Charlestown, for a navy and dock yard 
for the United States, and not being able to agree with Mr. 
John Harris, of said Charlestown, for sundry lots of land be- 
longing to him, which lots are within the limits pointed out by 
the Government, your petitioner, therefore, prays that the 
honorable court would order the sheriff of said county to sum- 
mon a jury to appraise and value said lots or tracts of land, that the 
United States may possess the same at a fair and equitable value, 
agreeably to a law of the said commonwealth in that case made 
and provided. 


‘¢ September 11, 1800. *“ Aaron Putnam, 
“ Agent for the United States. 
** October 22, 1830. , A copy. 
“ Attest, A. Bieetow, Clerk. 


‘“* Middlesex, ss. 4th October, 1800. 
‘‘ We, the jury, empannelled and sworn, as before certified, 
having been shown several lots of land, which belong to John 
Harris, of Charlestown, in the county of Middlesex, merchant, 
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lying within the limits mentioned in the act in this case made 
and provided, and fully heard the said Harris ; as well as Aaron 
Putnam, Esquire, agent for the United States, together with the 
testimony by them respectively produced touching the value of 
the said lots, we have set out the said lots by metes and bounds, 
and do appraise and value the same as follows, viz. one lot con- 
taining five acres, two quarters and thirty-five rods, bounded as 
follows: beginning at the northerly corner of Amos Samson’s 
land, by the lane which leads to the brick yards, thence running 
southerly, as the fence now stands, partly by land of the said 
Samson, and partly by land of Thomas Harris, to the street 
lately laid out from the meeting-house to Charles river, thence 
running easterly on the same street until it comes to a cedar post 
marked, with stones about it ; thence running in the same direc- 
tion to a stake and stones ; thence running northerly on a straight 
line to a post in the fence, with the top hewn on all sides ; 
thence running still northerly, as the fence now stands, to the 
lane first mentioned ; thence running westerly by the same lane 
to the place first mentioned, which same tract of land on our 
oaths we do appraise and value at thirteen thousand dollars and 
no more. 

** Also, one other lot of land, with the appurtenances, con- 
taining one-half of an acre, bounded as follows, viz. beginning 
at a stake and stones, by the street lately laid out from the meet- 
ing-house to Charles river, thence running southerly by land of 
Thomas Edes, until it comes to a post in the southeasterly cor- 
ner of said Edes’s fence by Battery street, thence running north- 
erly by the same street till it comes to a stake and stones stand- 
ing where the same street meets the street lately laid out as 
aforesaid ; thence running southwesterly by the same street to 
the stake and stones first mentioned; which same tract and 
lot of land we do, on our oaths, appraise and value at thirteen 
hundred dollars and no more. 

** Also, one other lot of land, containing one acre and two 
quarters, more or less, bounded as follows, viz. beginning at a 
stake and stones, where Wapping street and Battery street in- 
tersect each other; thence running northeasterly by Battery 
street, to a stake and stones by land claimed by the said Edes, 
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and in dispute between him and the said Harris; thence run- 
ning southeasterly by the same land to low-water mark ; thence 
running southwesterly by low-water mark till it comes to Wap- 
ping street aforesaid ; thence westerly by the same street to the 
stake and stones first mentioned ; which same tract of land we 
do, on our oaths, appraise and value at one thousand five hundred 
dollars and no more. 

** Also, one other tract and lot of land containing three quar- 
ters of an acre, more or less, bounded as follows, viz. beginning 
at a stake and stones by Battery street, by the northwesterly 
corner of the lot of land last described, thence running south- 
easterly by the same lot of land to low-water mark ; thence run- 
ning northeasterly ninety-seven feet, by low-water mark ; thence 
running northwesterly on a straight line to a stake and stones 
by Battery street aforesaid; thence southwesterly by the same 
street to the stake and stones first mentioned ; which same tract 
of land we do, on our oaths aforesaid, appraise and value at five 
hundred dollars and no more. 

‘*¢ Also, one other lot of land, containing one acre and one- 
quarter, more or less, bounded as follows, viz. beginning at a 
stake and stones at the northwesterly corner of the lot of land 
last described, thence running northeasterly by said Battery 
street to land of John Larkin ; thence running southeasterly by 
land of said Larkin to low-water mark; thence southwesterly 
by low-water mark to the piece and lot of land last described ; 
thence northwesterly by the same lot of land to the stake and 
stones first mentioned, which same lot of land we do appraise - 
and value, on our oaths aforesaid, at the sum of seven hundred 
and eighty-seven dollars and no more. 

“In witness whereof, &c. 


‘‘ The foregoing is a true copy of the verdict of the jury sum- 
moned by the sheriff of the county of Middlesex, by virtue of a 
warrant to him directed, which issued from the court of sessions 
for the county of Middlesex, on the application of Aaron Put- 
nam, agent for the United States, to appraise the value of cer- 
tain lands taken for a navy and dock yard in Charlestown for 
the United States, which lands belonged to John Harris of said 

















32 SUPREME COURT. 


[ Harris et al. v. Elliott. ] 
Charlestown. Which verdict is annexed to said warrant, and on 
file with the files of said court of sessions for September term, 
1800. 
* Attest, A. BiegEtow, Clerk. 
““ Clerk’s office, Cambridge, October 27, 1830. 


“‘ The street called Battery street in the foregoing description 
is now called Water street. 

‘“‘ It appears from the aforegoing description, that such part of 
the street as was given up to said Harris, by the town, by the 
award of the referees, on the 25th July 1796, was included in 
the transfer to the United States and paid for by them. 

“That on the 14th day of January 1801, a committee of the 
town of Charlestown, appointed to consider the subject of grant- 
ing or exchanging the roads and streets for the accommodation 
of the navy and dock yard, having conferred with the agent of 
the United States, and examined the land particularly located 
for that purpose, made a report, which was adopted by the town, 
and is as follows: ‘ That in consideration of the benefit expected 
from so important an establishment, such parts of the following 
streets and passage ways belonging to the town as are included in 
the limits of the navy and dock yard, be granted for the sole use of 
the United States, and that their termination from the Main street 
be as follows: the street laid through the land lately belonging 
to Mr John Harris, by a line across the same from the easterly 
bounds of the land of Capt. Thomas Edes; the Wapping and 
Battery streets by a line across the same on the easterly bounds 
of a passage way twenty-one feet wide, belonging to the town, 
which leads to low-water mark; the road leading to Moulton’s 
point by a line across the same from the northerly bounds of the 
land lately belonging to Aaron Putnam, Esq. : provided, however, 
that if the navy and dock yard should be discontinued, or the 
land converted by the United States to private uses, these grants 
shall be void, and the aforesaid streets and passage ways shall 
be opened as before for the use and accommodation of the town.’ 

“John Harris requested an entry of his protest to the report on 
account of his right to the advantages of the said streets. 

‘‘ Thai from and after the passing of the foregoing vote the two 
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streets marked on the said plan, so far as the same are contained 
-within the limits of said navy yard, were, and have been discon- 
tinued, and have ceased to be used as public highways, and have 
been used as a part of the navy yard. 

‘¢ That at the time the United States took the land of John Har- 
ris there were three wooden buildings on lot No 2, and no build- 
ings on the other lots. 

‘“* That said John Harris at that time owned a small gore of land 
adjoining the west end of lot No 2, which was sold by his ad- 
ministrators to Commodore Hull in 1817, and afterwards sold by 
said Hull to the United States. The same gore of land is now 
enclosed within the walls of the navy yard. 

*‘ That the town of Charlestown, on the 2d March 1801, sold 
to Aaron Putnam a part of the read leading to the brick-yards, 
which said Putnam afterwards, on the 2d of April 1801, sold to 
the United States, and it is now within the limits of the navy 
yard, 

“That said John Harris died on the 19th of October 1804, 
(having devised all his real estate to his brothers, Thomas Har- 
ris and Jonathan Harris, who, together with a neice, to whom 
said John gave an annuity, were the heirs at law of said John) 
never having made an entry on the land covered by said streets, 
nor did the said Thomas or Jonathan ever enter therein. 

*“*That said Thomas Harris died on of June 1814, in- 
testate, and his estate descended to his children, Thomas Har- 
ris, John Harris, and Mary Coleman. 

‘“‘ That said Jonathan Harris died on the 14th day of August, 
1814, intestate, and his estate descended to his children, Samuel 
D. Harris, Richard D. Harris, Charles Harris, Henry Harris, 
Mary Harris, Charlotte Harris, and Augusta Harris; and that 
the said Charlotte and Augusta were infants within the age of 
twenty-one years, at the time of the decease of the said Jona- 
than, and the other children of said Jonathan were of full age, 
at the time of his decease. That the heirs of said Jonathan and 
Thomas Harris claim to hold said two parcels of land, described 
in the writ, as tenants in common; and that the said Richard for 
himself, and the other heirs of said Jonathan, and the heirs of 
said Thomas above mentioned, made an entry into said two 
VOL. X.—E 
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parcels of land on the 4th September, 1830, claiming title to the 
soil and freehold thereof, but have been constantly repulsed and 
kept out of possession by the officers of the United States in 
command of the navy yard, and particularly at the time of the 
trespass complained of in this action by the present defendant, 
the commandant of the navy yard. A similar entry was made 
on the 11th September 1833, which was repulsed in the same 
manner. 


“An act for widening and amending the streets, lanes, and 
squares, in that part of the town of Charlestown which was 
lately laid waste by fire. Passed 30th October 1781. 

‘“‘ Whereas, great desolation and destruction was, some time 
since, made by the British troops in Charlestown, wantonly 
destroying the same by fire. And whereas, a committee was 
appointed by the town aforesaid, for regulating the streets, lanes, 
and squares in that part of the town which was so laid waste, 
and the committee hath accordingly proceeded to lay out the 
same; a plan whereof hath been laid before this court, and is 
now deposited in the secretary’s office. 

** Sec. 1. Be it therefore enacted by the senate and house of 
representatives in general court assembled, and by the authority 
of the same, That the said proceedings of the committee be, and 
are hereby confirmed ; and all actions that shall be brought for 
recovering possession of any land lying within any of the streets, 
lanes, squares, &c., laid out as aforesaid, or for damages sus- 
tained or occasioned thereby, shall be utterly and forever barred. 

“* Sec. 2. And be it further enacted by the authority aforesaid, 
That no building whatsoever be so erected as to encroach upon 
any street, lane, or square, by them laid out as aforesaid ; and 
that every building so erected be deemed a nuisance, and be ac- 
cordingly taken down or removed by the order of any two jus- 
tices for the county of Middlesex, or the selectmen of Charles- 
town, the charge of such removal to be paid out of the moneys 
which shall be raised by the sale of the materials of such build- 
ing, which, by the order of said justices or selectmen, shall be 
sold for that purpose, unless the said charges shall be immedi- 
ately paid by the owner. 
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* Sec. 3. And be it further enacted by the authority aforesaid, 
That if any person or persons whatsoever shall wittingly or wil- 
lingly, without good authority, pluck up or remove any of the 
stakes or boundmarks which have been or shall be fixed or set 
up by said committee, to distinguish and ascertain the streets 
aforesaid, and shall be thereof convicted before any justice of 
the peace for the county of Middlesex, each and every person 
so offending shall forfeit and pay the sum of forty shillings, for 
the use of said town, or, on failure thereof, shall suffer imprison- 
ment for the space of two months: And whereas some persons 
may suffer damage by laying out the streets, &c. according to 
the plan aforesaid, and others may receive benefit and advantage 
thereby— 

‘See. 4. Be it further enacted by the authority aforesaid, 
That the value of all lands and buildings and other materials 
taken from any person by virtue of this act, shall be determined 
by three persons mutually chosen for that purpose, one of which 
shall be appointed by the selectmen, or a committee chosen for that 
purpose, which person so appointed by the selectmen or com- 
mittee, shall not be an inhabitant of the town, and the other by 
the party interested in the land, which two shall choose a third, 
and the judgment of the three persons, or any two of them, so 
chosen, shall be final in the ease, and the town held and obliged 
to pay to the person interested in the land, buildings, or materials, 
aforesaid, the sum at which it may be appraised as aforesaid. 

‘““ Sec. 5. And be it further enacted by the authority aforesaid, 
That in any case where the whole of any person’s land may not 
be taken away by the plan aforesaid, the appraisers aforemen- 
tioned, in estimating the sum said person shall receive, shall 
consider the advantage his remaining land receives, as well as 
the value of land taken from him by the plan aforesaid, and from 
a consideration of all cireumstances determine the sum of money 
such person shall receive as aforesaid. 

‘¢ And whereas some estates may be advantaged and rendered 
more valuable by the execution of the plan aforesaid— 

‘“‘ See. 6. Be it therefore enacted by the authority aforesaid, 
That the selectmen, or a committee appointed by the town for 
that purpose, shall have power to call upon all persons whose 
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estates (in their opinion) are benefited by the execution of the 
plan aforesaid, to join in the appointment of appraisers in the 
manner before provided in this act for estimating damages as 
aforesaid ; which appraisers shall have full power and authority 
to determine the sum that the owner of any estate so benefited 
ought to pay ; which estate shall be subjected to make good the 
sum so awarded by the appraisers aforesaid. 

‘“* And whereas the house lots of Richard Devans, Esq. and 
Messieurs Ebenezer Breed and Jonathan Penny are taken away 
by the plan aforesaid— 

“ Sec. 7. Be it further enacted by the authority aforesaid, That 
the selectmen of the town aforesaid, or a committee appointed 
by the town for that purpose, shall be held and obliged to pro- 
cure good and sufficient house lots for said Richard Devans, 
Ebenezer Breed, and Jonathan Penny, which, in the opinion of 
appraisers to be chosen as is before provided by this act, shall 
be equal in value and convenience to those taken away as afore- 
said. And when said house lots are procured for the persons 
aforesaid, then their lots and buildings shall be under the same 
rules and regulations as to moving the buildings thereon, as is 
before provided by this act for removing and preventing encum- 
brances and nuisances. 

‘** And whereas some persons, in order to defeat the good pur- 
poses designed by this act, may refuse or neglect to join in the 
appointment of appraisers, as is before herein provided— 

“* See. 8. Be it further enacted by the authority aforesaid, That 
if any person or person shall, after being duly notified thereof by 
the selectmen of the town, or a committee appointed for that 
purpose, refuse or neglect to join in the appointment of apprais- 
ers as aforesaid, then it shall and may be lawful for the select- 
men, or committee, aforesaid, to apply to any two justices of the 
peace in the town of Boston ; which two justices shall, upon such 
application, notify the party so refusing or neglecting, and after 
such notice duly given, the said two justices shall have full power 
and authority to appoint any three freeholders of the town of 
Boston, who shall have the same power and authority in valuing 
any piece of land; and all persons shall be as fully bound thereby 
as though the parties had joined in the appointment. 
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‘¢ And whereas the inhabitants of the town of Charlestown are, 
by reason of their losses in this present war, so reduced in their 
circumstances as to be rendered unable, without the assistance 
and encouragement of the public, to carry said plan into execu- 
tion— 

“Sec. 9. Be it further enacted by the authority aforesaid, That 
from and after the passing of this act, there shall be allowed and 
paid out of the public treasury of this commonwealth, to the 
honoral Nathaniel Gorham, Esq. Thomas Russell, Esq. and Mr. 
David Wood, jun. or the survivor of them, one-half of all the 
taxes paid by the town of Charlestown, for the space of seven 
years, to be applied to the purposes before mentioned. 

“Sec. 10. And be it further enacted, That the treasurer of this 
commonwealth be, and hereby is, directed to pay into the hands of 
the said Nathaniel Gorham, Thomas Russell, and David Wood, 
jun., or the survivor of them, one-half of all the taxes laid upon 
said town, for the purposes aforesaid. 


‘** An act authorizing the United States to purchase a certain 


tract of land in Charlestown, for a navy yard. Passed 17th 
June, 1800. 

‘“* See. 1. Be it enacted by the senate and house of repre- 
sentatives, in general court assembled, and by the authority of 
the same, That the consent of this commonwealth be, and 
hereby is, granted to the United States, to purchase a tract of 
land situated in the northeasterly part of the town of Charles- 
town, in the county of Middlesex, adjoining and bounded on two 
sides by Charles and Mystie rivers, not exceeding sixty-five 
acres, exclusive of flats, for the purpose of a navy or dock yard, 
or both of them, and erecting magazines, arsenals and other 
needful buildings. The evidence of the purchases aforesaid, to 
be entered and recorded in the registry of deeds in the said 
county of Middlesex. Provided always, and the consent afore- 
said is granted upon the express condition that this common- 
wealth shall retain a concurrent jurisdiction with the United 
States, in and over the tract of land aforesaid, so far as that all 
civil, and such criminal, processes as may issue, under the au- 
thority of this commonwealth, against any person or persons 
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charged with crimes committed without the said tract of land, 
may be executed therein, in the same way and manner as 
though this consent had not been granted. 

“Sec. 2. And be it further enacted, That if the agent or 
agents employed for the United States, and the owner or owners 
of said tract of land so to be purchased, cannot agree in the sale 
and purchase thereof, such agent or agents may apply to any 
court of general sessions of the peace which shall be holden 
within and for the aforesaid county of Middlesex ; which court, 
after due notice given to the said owner or owners, are hereby 
empowered and directed to hear, and finally determine the value 
of the same tract of land, or any part or portion thereof, by a 
jury, under oath, to be summoned by a sheriff or his deputy for 
that purpose, or by a committee of three persons, if the parties 
aforesaid can agree upon them; and the value thereof being 
thus ascertained by the verdict of such jury, or the report of 
such committee, who are also to be under oath faithfully and im- 
partially to value said tract of land, or any portion of the same ; 
and such verdict or report being accepted and recorded by said 
court, and the amount thereof being paid or tendered to the 
owner or owners of said tract of land, or to the owner or owners 
of any part of said tract of land, that shall have been thus valued, 
with his or her reasonable costs; the said tract of land, or such 
parts of the same as shall be thus valued, shall forever be vested 
in the United States, and shall and may be by them taken, pos- 
sessed, and appropriated to the purposes aforesaid.” 


‘“* Upon the trial and statement of facts in this cause, the follow- 
ing questions occurred, on which the opinions of the judges 
were opposed, and thereupon it was ordered by the court, on 
motion of William Minot, of counsel for the plaintiffs, that the 
points on which the disagreement happened should be certified to 
the Supreme Court for their decision. 

‘¢ 1. Whether the soil and freehold of the street called Henley 
or Meeting-house street, and of the street called Battery or 
Water street, did or did not pass to the United States, under and 
by virtue of the term appurtenances, used by the jury in their 
verdict in the description of the lot No. 2, or by the description 
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in said verdict of lots No. 1 and 3, or by the proceedings by 
which the land was taken by the United States. 

«2. Whether the limitations contained in said statute of Octo- 
ber 30, 1781, is a bar to the plaintiffs’ right to recover the soil 
and freehold of said streets. 

“« 3. Whether, upon the discontinuance of a high way in Massa- 
chusetts by the public, the soil and freehold of such highway re- 
verts to the owner of the land taken for such highway. 

‘¢4. And upon the facts stated, whether the plaintiffs have any 
right or title to the lands taken for streets, in which the trespass 
is supposed to have been committed, and can maintain their said 
action.” 


The case was presented to the court on a printed argument, 
prepared by Mr. Minot, of Massachusetts: and was also argued 
at the bar by Mr. Reed, for the plaintiffs; and for the defend- 
ant, by Mr. Butler, attorney-general of the United States. 

Upon the first point reserved : ‘* whether the soil and freehold 
of the street called Henley or Meeting-house street, and of the 
street called Battery or Water street, did or- did not pass to the 
United States under and by virtue of the term ‘ appurtenances,’ 
used by the jury in their verdict in the description in the same, 
of lots No. 1 and No. 3, or by the proceedings by which the 
land was taken by the United States ;” it was contended— 

That the 2d section of the act of June 17, 1800, authorizing 
the purchase of the navy yard, provided, that if the United States, 
by their agent, and the owner of the land cannot agree, the land 
taken by the United States, shall be valued by a jury. John 
Harris did not agree that the land should be taken, and the trans- 
fer was made in invitum, and, therefore, Harris cannot be con- 
sidered as having made a voluntary conveyance. Before Meet- 
ing-house street and Water street were laid out, all the land 
was owned by him from the lane leading to the brick yard to 
low-water mark. These streets were laid out before 1800, and 
the jury valued the lots which were separated by the streets in 
distinet parcels. 

The verdict finds, that the jury were shown several lots of 
land, and that they had set out these lots by metes and bounds. 
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If the United States meant to take the whole land of Harris, 
including what was covered by streets, it is not easy to conjec- 
ture why the jury should have valued it in separate lets ; no ad- 
vantage could result to either party from this valuation. The 
statute does not require that the land should be set out by metes 
and bounds; and all that could have been necessary was to de- ' 
scribe the Jand, with reasonable certainty, so that it should ap- 
pear that it was within the limits allowed for the purchase. : 
But, in fact, the jury did not take the whole of Mr. Harris’s 
land ; they left a small gore adjoining the lot No. 2, which his 
administrators sold to Commodore Hull, and which he sold to 
the United States; and this gore is now within the precincts of 
the navy yard. 
It is inferred that the jury did not intend to include, and did 
not, in fact, include the soil and freehold of the streets as parts of 
the land taken and valued by them, from the following facts and 
reasons : 
1. The jury describe the several lots as they were enclosed 
by fences running completely round them; and where they were 
bounded by streets, describing them as running on or by the 
streets, and thereby excluding the streets. In fact, a map of the 
lots could not afford a more perfect or definite description than 
the jury give. 
The only doubt which has been suggested, whether the streets 
are excluded, arises from the use of the word appurtenances in the 
description of the second lot. It was argued in the court below, 
that if the term appurtenances carried the two streets, on which 
the second lot was bounded, it would give all the streets of which 
said Harris owned the soil; but this is an error in fact. 
Water or Battery street extends from the east end of lot No. 
2, toa point marked B, on the southeast corner of lot No. 1, a dis- 
tance of more than three hundred feet ; and for that distance, it 
cannot be pretended that the soil of the street can be affected by 
any construction of the term “appurtenances,” as used in the 
description of No. 2. 
2. It appears, from the statement of facts, that there were 
buildings on lot No. 2, and no buildings on the other lot. This 
caused the jury to use the term appurtenances in reference to 
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this lot, as, in common parlance, this term is often used to mean 
buildings. There is no technical nicety in any of the proceed- 
ings, and the agent of the United States did not employ coun- 
sel, nor was he a lawyer. 

3. If the jury intended by “‘ appurtenances,” to include streets, 
why not use it as to other lots, some of which are entirely sur- 
rounded by streets, and particularly lot No. 1. These streets 
are of equal importance to the navy yard. 

4. There is no award of the value of the streets, and as the 
owner of the ground did not voluntarily submit to the proceed- 
ing, all that was taken should have been valued. 

5. On the north side of lot No. 1 there is a road leading to 
the brick yard ; this is one of the roads discontinued by the town. 
In 1801 the town sold the road to Aaron Putnam, in considera- 
tion of his agreeing to make a new road in another place. 

The ground covered by the road conveyed by the town was, 
by the grantee, afterwards sold to the United States in 1801. 
The purchaser from the town was the agent of the United States, 
thus showing they did not consider the soil of the streets as ta- 
ken by the jury. 

6. When the United States took the land from Harris, the 
streets were public highways, and the soil was of little value to 
Harris to sell, encumbered as it was with the easement; nor 
could he make any valuable use of it, until the easement was 
discontinued. 

7. The protest of Harris, made in public town meeting, is 
evidence that he did not believe the soil of the streets had 
been set off by the jury; and that he considered himself as pos- 
sessing an interest of some value in the streets. 

It was contended by the defendant, at the trial, that in the con- 
struction of devises, though lands will not pass under the term 
‘‘ appurtenances,” taken in its strict technical sense; yet they 
will pass if it appears that a larger sense was intended to be 
given to it. 

But the authority of the maxim that land cannot be appurte- 
nant to land, is not impaired by late authorities. It is recogni- 
sed in Leonard vy. White, 7 Mass. R. 6. Doane y. Broadstreet 
Corp. 6 Mass. R. 332. 
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It must be a very manifest intention of the testator, to be drawn 
from the will itself, which will induce the court to take the word 
appurtenances in its larger sense. Several authorities on this 
point are collected in a note to Smith and al. v. Martin, 2 Saund. 
400. 

In Leonard v. White, 7 Mass. R. 6, it is decided that a deed 
conveying a lot of land with a mill on it, “ with the privileges 
and appurtenances thereto belonging,” did not pass the soil of a 
way leading from the road to the mill, though the easement might 
pass as appurtenant to the land conveyed. 

Jackson v. Hathaway, 15 John. R. 447. Where a person, 
over whose land a highway is laid, sells the land on each side of 
the highway, by such a description as does not include the road 
any part of it, the soil of the highway does not pass to the grantee ; 
as it is excluded by the description of the land granted, and can- 
not pass as an incident, though the deed contained the usual 
sweeping clause of all right, title, interest, &c. 

In Tyler v. Hammond, } Pickering 193, the defendant held 
a lot of ground, granted with an exact description of all the boun- 
dary lines. The deed contained a sweeping clause, under which 
the defendant claimed the soil in the adjoining highway ; but the 
court held that the particular description controlled the sweeping 
clause in the deed, and that the highway did not pass as an in- 
cident or appurtenant. 

Second point: ‘Whether the limitation contained in the 
statute of October 30,1781, is a bar to the plaintiffs’ right to re- 
cover the soil and freehold of said streets.” 

Upon this point, it was contended that the legislature meant to 
conform, as nearly as possible, to the existing statutes relative 
to highways, and to provide an equitable contribution from the 
property not taken for the highways, in consequence of the ben- 
efits derived from them. 

The preamble states the destruction of the town by the events 
of the war; and in 1780, an effort was made to recover it, and to 
lay it out in regular streets, and enable the inhabitants to re- 
build their houses on a uniform plan. 

The committee was appointed by the town of Charlestown, 
aud, under the laws of Massachusetts, they had no right to lay 
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out streets; that power being in the selectmen, or persons act- 
ing under their authority, subject to the ratification of the inhab- 
itants in town meeting. 

The proceedings of the committee could not take away the 
rights of soil in any one, and the limitation of their power was 
the inducement to apply to the legislature for the act to confirm 
their proceedings. That act did no more to give the same va- 
lidity to the proceedings of the committee than to make them 
equivalent to the proceedings under the highway statute. It was 
no advantage to the town to have the fee inthe lands over which 
streets were laid out; and it cannot be supposed that it was in- 
tended to give the town of Charlestown more than the high- 
way laws give to any other town in the commonwealth. By the 
provisions of the highway laws, when land is regularly taken 
for a highway, no action for possession or for damages can be 
maintained. Such only was the operation of the special act. 

The preamble to the 4th section is in the same language of 
the highway statutes. ‘ Damages for laying out,” &c. is not de- 
scriptive of the loss of the freehold. It is used to express the 
value of the easement taken by the public. 

The common law, which preserves the freehold of a road to 
the owner of the land, was early adopted in Massachusetts, and 
it is not easy to conjecture why the law should be altered in this 
particular instance; a single instance since the settlement of the 
colony ; or why such an alteration should be desired. 

But the plaintiffs insist that the defendant’s construction of the 
act of 1801 cannot be correct, because such an operation of the 
act would infringe the constitution of the state of Massachusetts, 
which provides, (10th section of the declaration of rights) “ that 
whenever the public exigencies require that the property of any 
individual should be appropriated to public uses, he shall receive 
a reasonable compensation therefor.” 

Public exigencies require that highways shall be laid out, 
and a reasonable compensation for the land taken for them is 
provided by a series of statutes. But it is only a public exigen- 
cy which justifies such an appropriation of private property, and 
no such exigency existed in this case. The appropriation of the 
freehold of a road to the public was wholly unnecessary and to- 
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tally worthless. It is true that the statute provides a compensa- 
tion in this case, but from the language used “ damages for tak- 
ing” being the same as used in highway statutes, it may be infer- 
red that the legislature intended damages for the easement only. 
It cannot be presumed that the legislature intended unnecessari- 
ly to violate private property, or to depart from the usual course 
of legislation on similar subjects; and in the absence of any 
manifest intention in the statute itself, to take the freehold of the 
streets, as well as from the uselessness to the town of such a pro- 
ceeding, it is manifest that the legislature have adhered to the 
usual course of legislation on the subject of highways, and have 
given to the town all that it was needful for it to possess, without 
unnecessarily violating the property of an individual. 

It may be said that John Harris has given validity to an illegal 
act by accepting a compensation. 

The reply is, that he had a right to compensation for the ease- 
ment ; that what he received was accepted by him for the value 
of the easement; and this is apparent from his protest at the sur- 
render of the streets to the navy yard, “‘ on aceount of his right 
to the advantages of the streets.” 

But it is doubted whether the laying out of Water or Battery 


street and Meeting-house street, is affected by the oe of 


this statute. 

The language of the statute is retrospective. It wade the 
past proceedings of the committee. It speaks of lands taken 
away by the plan. The streets in question were laid out up to 
the present line of the navy yard in 1781, but were not carried 
into the land now oceupied by the navy yard, until 1796 and 
1799, and the land now claimed by the heirs of John Harris was 
not taken from him till 1796 and 1799. The streets were not 


laid through the navy yard in 1781. There was no taking of 


Harris’s land at that time, and there could be no damages before 
taking. The referees in 1796 speak of a street proposed to lead 
to the Meeting-house, “‘ but not yet opened.” 

Can the statute of 1781, confirming past proceedings, bar an 
action for an act done in 1796? Harris had sustained no damage 
in 1781. Nothing was taken from him; he had the vesture and 
herbage and all other profits of the land till 1796. 
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It will be seen by reference to the statement of facts that the 
town of Charlestown sold Back lane, one of the streets in the 
navy yard not laid out by the town’s committee in 1781, and up- 
on which that act could have no operation. From this fact it ap- 
pears that the town considered itself vested with the whole pro- 
perty in the streets by the mere act of laying them out, and did 
not consider that property as derived from the act of 1781. 

On the third point: ‘‘ Whether, upon the discontinuance of a 
highway by the public, in Massachusetts, the soil and freehold of 
such highway reverts to the owner of the land taken for such high- 
way,” it was argued : that, it is the settled law of Massachusetts, 
that by the location of a way over the land of any person, the public 
acquire an easement ; but the soil and freehold remain in the 
owner, although encumbered with a way, and if the way be discon- 
tinued, he shall hold the land free from the encumbrance. This 
position is fully sustained by the decisions of the supreme court 
of Massachusetts, in Commonwealth v. Peters, 2 Mass. R. 127. 
Fairfield v. Williams and al. 4 Mass. 427. Perley v. Chandler, 
6 Mass. 454. Alden v. Murdock, 13,259. Stackpole v. Henley, 
16 Mass. 33. Robbins v. Bowman and al. 18-Mass. 122. 

The plaintiffs’ counsel also referred to the opinion of Mr. Jus- 
tice Story in the case of the United States v. Richard D. Har- 
ris, circuit court Massachusetts, October term 1830. Reported 
in’ 1 Sumner’s Reports. 


Mr. Reed for the plaintiffs. 

By the: inquest it appears— 

1: That five lots or parcels of land were appraised and taken 
by the United States. 

2. That each lot was measured and particularly bounded. 

3. That the lots were bounded as abutting the streets, and by 
the streets, (the very streets claimed in this action,) and ex vi 
termini excluding the streets. 

It is contended, then, as a necessary inference, that the streets 
being the land claimed by the plaintiffs, and once the property of 
their ancestor John Harris, were not appropriated by the jury, 
were not set off by the jury, or paid for by the United States; 
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and of course did not pass to the United States, but remained 
in the said John Harris. 

But it is contended that the soil and freehold of the streets 
being the land now claimed, passed under and by virtue of the 
word appurtenances, used by the jury in the apprisal of one lot, 
No. 2. 

There is no award of the value of the streets. The jury 
were bound to value all the land taken by the United States; 
and the United States were bound to pay for all the land they 
took; but it was not valued, or paid for, or taken. 

The word appurtenant might have been used by accident or 
eaution ; or what is most probable, with a view of conveying three 
houses, as the statement of facts finds that there were three 
houses on lot No. 2, and no houses on the other lots. It is ad- 
mitted the houses would have passed without the word ; but the 
jury might have been ignorant of the law; or have chosen to 
make assurance doubly sure. 

It is clear that there was no intention on the part of the jury 
to convey the streets; but at all events, the intention to convey 
the streets does not appear. The streets cannot pass by the 
word appurtenant. 

The lot No 2 touches a part of the way only upon the two 
streets now claimed. 

1. It is contended that it is a well-settled principle of law, that 
land cannot be appurtenant to land. 

2. If there be exceptions to this principle, it is in cases where 
the intention of the parties is manifest, and where the court re- 
ject the legal and technical meaning to establish and effectuate 
the manifest intention. 

If such construction is claimed, let it be clearly shown that 
such was the intent. 

The reverse is the fact. 

The other four lots taken were bounded by streets, and lot 
No. | was surrounded by streets, all a part now of the navy yard ; 
why did they not use the word appurtenant ? 

Second point: In examining the statute of October 1780, it is 
very material to bear in mind the subject-matter about which 
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they were legislating. The subject-matter was streets, lanes, 
squares, &c. 

By the law of Massachusetts, town roads are laid out by a 
class of magistrates called selectmen. In the present case, the 
streets, lanes, &c. were laid out by a committee, and not by the 
legal authority. The laying out, therefore, needed legislative 
sanction and confirmation. Charlestown did not apply to the 
legislature because they wanted streets and lanes different from 
other towns, nor the fee in the streets ; but because they wanted 
streets, &c. laid out by a committee, and not by the authorized 
magistrates the selectmen. 

By the act referred to, of 1780, the easement or privilege of 
highways alone passed. 

1. Why did the town desire the fee? No man had foresight 
to look forward to the time when it might be of use. No other 
town had such fee in a road; and it appears by the very act 
referred to, that one-half their taxes were relinquished by the 
state to enable them to pay for the roads, and surely under such 
circumstances they could not desire to buy, nor would the state 
consent to aid them in purchasing what they did not need, and 
what other towns did not possess. 

Another argument not to be overlooked is, that it is a principle 
of law that special acts in derogation of private rights should be 
construed strictly. Harris parted with no portion of his land 
voluntarily ; let it then be clearly shown it was taken by force 
of law. His land cannot legally be taken by doubtful construc- 
tion. 

The most material point and argument, and which is consid- 
ered unanswerable, is the objection arising from the constitu- 
tion of Massachusetts. 

By the 10th section of the declaration of rights, it is provided, 
*‘ that whenever the public exigencies require that the property 
of any individual should be appropriated to public uses, he shall 
receive a reasonable compensation therefor.” 

It is contended in the case on trial that the fee of the land was 
taken. But the legislature had no authority to take it unless the 
public exigencies required it. It is manifest the public exigencies 
did not require it ; the easement was required, and not the fee ; 
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and, therefore, the legislature cannot be presumed to act in vio- 
lation of the constitution, and if they did so act, their acts are 
void and not binding. 

The act of 1780, then, granted the easement and not the fee ; 
and the first section of the act barring all actions for recovering 
possession of any land lying within any of the streets, lanes, 
squares, &c., was intended to apply to the use, the easement ; 
and was intended to be in force so long as those lanes, ways, and 
squares were used for the purposes for which they were laid out, 
and no longer. 

Again: It is contended that the act of 1780, above referred 
to, confirmed and legalized the laying out of lanes, streets, &c., 
agreeably to a plan laid before the court. The streets being the 
land now in controversy, were not in fact laid out until 1796 
and 1799; and, therefore, no plan of such streets could have 
been laid before the legislature in 1780. What is a plan, or chart, 
or map, but a picture of something real? The streets in ques- 
tion were not laid out previous to the law, and were not con- 
firmed by the law. 

Upon the third point, the printed argument and the authorities 
cited were referred to. 


Mr. Butler, attorney-general, for the defendant. 

Upon the first point presented by the counsel for the plaintiff, 
it is admitted, that the title of the plaintiffs to the freehold, and 
to the soil covered by the streets, did not pass to the town of 
Charlestown, or to the United States, holding under the proceed- 
ings instituted to obtain the ground used for a navy yard. But, 
in order to recover in this action, it is necessary that the plain- 
tiffs should show a right to enter on the land, and to possess the 
same. If the United States acquired a right to use the ground as 
a navy yard, no such right existed; and it is contended that 
such a use is entirely consistent with the purposes for which the 
appropriation of the ground to public purposes was made. The 
United States entered and held under the town of Charlestown ; 
and unless the plaintiffs could recover the soil and possession 
from the town, no recovery can be had from the defendant. 

In the act under which the navy yard was established, and 
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the ground taken, there is an express provision, that if at any 
time the navy yard shall be abandoned, the streets interrupted, 
and thus temporarily closed, shall be re-established. There is 
therefore a remaining and subsisting right in the town of 
Charlestown to the streets; which may be in full operation and 
effect at a future time. The claim of the plaintiffs is to the abso- 
jute and present ownership of the ground ; and this is altogether 
inconsistent with the actual state of things, and the rights which 
rest upon the theme. 

The use of the soil on which the streets were laid, is not in- 
consistent with the rights acquired by the United States. There 
may be an easement as to the soil, as well as in the surface of 
the land. This exists in a right of way, as the right implies the 
privilege to use part of the soil for making and repairing the 
road—so, too, the right todig a canal—the right to make bricks, 
and to burn lime. 

As to the plaintiffs’ first point, that the use of the term “ ap- 
purtenances” did not carry with it the right to the soil of the 
streets, it is admitted. The decision of Mr. Justice Story, re- 
ferred to by the counsel for the plaintiffs, (1 Sumner’s Reports,) 
establishes this. This is also shown by the application of the 
United States to the town of Charlestown to use the streets for 
the navy yard; which was contemporaneous with the proceed- 
ings to obtain the land of Harris. 

It is also admitted that it is the setiled law of Massachusetts 
that the right of soil reverts to the owner, if a way is discontinued. 
This is in harmony with the rule of the common law. But it is 
denied that, in this case, there has been such a discontinuance 
and abandonment of the right of way, as to operate to its extin- 
guishment or surrender. 

The United States have a right to the possession of the 
streets, and to use the soil for the purposes of anavy yard; and of 
erecting on the same all the buildings required for the same. 
This right is derived from the act of 1781. By that act the soil 
of the streets was taken for public uses. The establishment of a 
town, and the purposes of the safety and convenience of the in- 
habitants, were in the views of those who appropriated the same 
for streets. The uses of the streets for a navy yard, and build- 
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ings connected with it, were among those for which the streets 
were laid out and the ground taken. 

It is denied that laws such as this shall be construed strictly. 
The appropriation made of the strects and the soil on which they 
were laid out, was one of great public interest. A law which 
authorizes such an appropriation should have a liberal construc- 
tion. Such laws are not in derogation of private rights. They 
effect private rights, but when they operate a great public good, 
they are not to be confined in their application. This has been 
decided in New York, in cases where the lands of private per- 
sons were taken for the canals of that state. 20 Johns. Rep. 
735; 7 Johns. Chan. Rep. 315, 328, 330. These cases show 
that where acts are passed eminently for the public good, they 
are to be liberally construed. 

As the object of the law of 1781 was to allow the ground to 
be taken for public uses generally, some of those uses are not 
defined, but they are included in the word ‘“&c.” These 
words include all that is claimed. They are insested in the 
general provision of the statute, and they are also included in 
the recital in the 4th section of the act. , 

The argument of the plaintiffs is that the law only authorized 
the taking the land for streets; but the “ &c.” gave more 
powers, and included other objects. Lord Coke assigns to these 
words a significant extension, and a powerful meaning. Jf the 
words “ &e.” had been carried out, the law would have said “ for 
other like purposes.” The words “ &c.” are equivalent to 
“‘ other like purposes.” 

Taking the land for public purposes, gave to those who took. 
it the right to use it for the great and important purpose of a 
navy yard. This isa defence of the whole town of Charlestown ; 
and therefore of great public benefit. Could not the town of 
Charlestown have erected defenceson the streets? Market houses 
and court houses are often erected on streets; and this is done 
under a liberal construetion of the legislative acts. The eree- 
tion of a navy yard is fully authorized by this view of the law. 

Under the fourth reserved point, it is contended that the soil 
of those streets was dedicated by the ancestor of the plaintifis 
to public uses. From 1801 to 1814 there was an acquiescence 
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in the appropriation made of the ground by the United States, 
for anavy yard. Why did not Harris take immediate measures 
to repossess the land as soon as the navy yard closed them. 
From 1801 to 1814 he was alive, during which they were so 
used. 


Harris protested to the town of Charlestown, but not to the 
United States. This was a dedication to public uses of the land— 
an individual may make such a dedication. 6 Peters, 431. 


Mr. Justice THompson delivered the opinion of the Court. 

This is an action of trespass, and the declaration contains two 
counts. In the first count the locus in quo is described as a cer- 
tain close situated in the town of Charlestown, measuring four 
hundred feet in length and forty feet in width, formerly called 
Henley street: and in the second count, the locus in quo’is de- 
scribed as a close in the same town, measuring seven hundred 
and fifty feet in length and forty feet in width, formerly called 
Battery or Water street. And upon the trial of the cause, the 
following questions occurred, upon which the opinions of the 
judges were opposed, and the points have been certified to this 
court, viz: 

1. Whether the soil and freehold of the street called Henley 
or Meeting-house street, and of the street called Battery or 
Water street, did or did not pass to the United States, under and 
by virtue of the term appurtenances, used by the jury in their 
verdict, in desciption of lot No. 2, or by the description in said 
verdict of lots Nos. 1 and 3, or by the proceedings by which the 
land was taken by the United States. 

2. Whether the limitations contained in the said statute of 
October 30, 1781, is a bar to the plaintiffs’ right to recover the 
soil and freehold of said streets. 

3. Whether, upon the discontinuance of a highway in Massa- 
chusetts, by the public ; the soil and freehold of such highway 
reverts to the owner of the land taken for such highway. 

4. And upon the facts above stated, whether the plaintiffs have 
any right or title to the land taken for said streeis on which the 
trespass is supposed to have been committed. 

It appears from the statement of facts in the case, that in the 
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year 1780, a committee, appointed by the town of Charlestown, 
projected certain streets in the town, and laid them down on a 
plan or map, which was deposited and now remains in the office 
of the secretary of state of the commonwealth of Massachusetts : 
and that on the 30th of October 1781, the legislature of that state 
passed an act confirming the doings of that committee, and bar- 
ring actions in certain cases therein specified. John Harris, the 
ancestor of the plaintiffs, about the year 1793, became the pur- 
chaser and owner of certain tracts of land, which comprised the 
two parcels described in the declaration, and which are parts of 
the land through which said streets are laid down on the said 
plan or map, in the year 1780; although, in point of fact, Batte- 
ry or Water street was not laid out and opened until the year 
1795 or ’6, and Henley or Meeting-house street not until the 
year 1798 or 79. These streets passed over the land of John 
Harris, and he received from the town of Charlestown a com- 
pensation in damages for taking the land belonging to him for 
the streets. In the year 1800, the government of the United 
States, under the authority of an act of the legislature of Massa- 
chusetts, purchased of John Harris several parcels of land now 
included within the limits of the navy yard, in the town of 
Charlestown ; and in the year 1801, by an arrangement between 
the town of Charlestown and the United States, these streets, so 
far as they were within the limits of the navy yard, were closed 
up, and have ever since been discontinued, and ceased to be used 
as public highways; and have been used as a part of the navy 
yard. The act of the legislature of Massachusetts consenting to 
the purchase, and ceding the jurisdiction, provides, that if the 
agent of the United States, and the owners of the land so to be 
purchased, cannot agree in the sale and purchase thereof, appli- 
eation may be made to any court of general sessions of the peace 
of the county of Middlesex, which court is authorized to sum- 
mon a jury to value the same. The agent of the United States 
and John Harris, not agreeing as to the value of the land so taken 
by the United States, the same was ascertained by a jury duly 
summoned according to the provisions of the act; and by the 
proceedings of the jury for that purpose, and the return made 
thereupon, five lots of land were appraised, which belonged to 
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John Harris, which are particularly described by metes and 
bounds, and some parts of the land so appraised, is bounded up- 
on and by the said streets ; but no part of the locus in quo in 
either count in the declaration, is included within such bounds 
and description. The description of one of the lots so taken and 
appraised, begins as follows: “One other lot of land, with the 
appurtenances, containing one-half of an aere, bounded as fol- 
lows, &c., particularly describing the lot, but not including the 
highway ; and one of the questions arising under the first point 
is, whether, under the term appurtenances, the soil and freehold 
of the street passed to the United States. This term is not used 
in the description of either of the other lots. The inquest of the 
jury, after particularly describing by metes and bounds, each lot, 
concludes in each case, as follows: ‘‘ Which same tract of land, 
on our oaths, we appraise and value at .” and the act of the 
legislature of Massachusetts declares, that such parts of the land so 
valued and paid for by the United States, shall be forever vest- 
ed in the United States, and shall and may be taken possession 
of and appropriated to the purposes aforesaid. This inquest, 
therefore, shows that the jury appraised the land, only included 
within the description; and the act only vests the title to such 
land as shall be appraised. The streets were clearly not ap- 
praised, and so did not pass to the United States; unless they 
passed as an incident under the term appurtenances. If, from 
the use of this term, connected with and explained by the other 
parts of the inquest, it clearly appeared to have been the inten- 
tion of the jury to include the streets; it might be considered a 
part of, and explanatory of the description, and be carrying in- 
to effect the intention of the jury. But if no such conclusion 
ean be drawn, the term must receive its legal and appropriate 
interpretation. There is no ambiguity in the description of the 
lot, necessary to be explained ; and it is difficult to conjecture 
what could have been the understanding of the draughtsman by 
the use of the term. Itis not introduced in the description of 
any of the other lots. Itdoes, to be sure, appear that there was 
upon this lot several houses, and none upon any of the other lots : 
and it is not unlikely that it was intended to apply to the build- 
ings upon the lot; but this was unnecessary, as they would pass 
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with the land: although, from the facts as disclosed in the case, 
we cannot discover any appropriate application of the term, yet 
we cannot undertake to say that there was not any right or in- 
terest incident to this lot, which would pass under the term ap- 
purtenances. But there is no ground to warrant a construction, 
that it was used in reference to the soil and freehold of the street, 
or any thing to take it out of the strict, legal, and technical in- 
terpretation of the term. This term, both in common parlance 
and in legal acceptation, is used to signify something appertain- 
ing to another thing as principal, and which passes as an incident 
to the principal thing. Lord Coke says (Coke Lit. 121, b.) a 
thing corporeal cannot properly be appurtenant to a thing corpo- 
real, nor a thing incorporeal toa thing incorporeal. According to 
this rule, land cannot be appurtenant to land. In the case of Jack- 
son v. Hathaway, (15 Johns. 454,) the court say it is impossible 
to protect the defendant on the ground that the adjoining road 
passed by the deed, as an incident to the lands professedly grant- 
ed. A mere easement may, without express words, pass as an 
incident to the principal object of the grant ; but it would be ab- 
surd to allow the fee of one piece of land, not mentioned in the 
deed, to pass as appurtenant to another distinct parcel, which is 
expressly granted by precise and definite boundaries. And in 
the case of Leonard v. White (7 Mass. Rep. 6, ) it was decided, that 
by the grant of a grist mill, with the appurtenances, the soil of a 
way, immemorially used for the purpose of access to the mill, did 
not pass; although it might be considered as a grant of the ease- 
ment for the accommodation of the mill. (Cro. Eliz. 704. Cro 
Char. 57. 3 Salk. 40.) The answer, therefore, to this branch of the 
question, must be that the soil and freehold of the streets did not 
pass under and by virtue of the term appurtenances, nor is there 
any thing in the description of lots Nos. 1 and 3, in the verdict 
of the jury, nor in the proceedings by which the land was taken 
by the United States, from which it can be inferred that the soil 
and freehold of the streets passed to the United States. It has 
been shown by the notice already taken of the verdict and pro- 
ceedings, that they do not include the streets. ‘The same an- 
swer must, therefore, be given to this branch of the question. 

2. That part of the act of the 30th October 1781, under which 
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the second question arises, is as follows: [Section 1.] ‘“ That 
the said proceedings of the committee be, and hereby are con- 
firmed, and all actions that shall be brought for recovering pos- 
session of any land lying within any of the streets, lanes, squares, 
&c., laid out as aforesrid, or for damages sustained or occasioned 
thereby, shall be utterly and forever barred.” The preamble to 
this act refers to the destruction of Charlestown by fire, and that 
a committee had been appointed by the town for regulating the 
streets, lanes, and squares in that part of the town which had 
been laid waste by the fire; and that the committee had pro- 
ceeded to lay out the same, a plan of which had been deposited 
in the secretary’s office. This preamble states that the com- 
mittee was appointed to regulate the streets, which might not 
perhaps, in strictness, authorize them to alter the streets; but the 
act, in several parts of it, evidently looks to and provides for 
cases where the streets were widened and altered. This mode 
of laying out streets was not according to the general law of 
Massachusetts, and the object of the act was to legalize and con- 
firm the proceedings of the committee, and to bar all actions to 
recover possession of any land so taken. for streets, lanes, 
squares, &c., or for damages sustained by any one thereby. 
This bar of all actions, was to protect and establish the doings of 
the committee in laying out the streets; but does not seem to 
look to any question relating to the soil and freehold of the 
streets, if the easement should at any time thereafter be discon- 
tinued. This question is not stated with precision, and might, 
perhaps, admit of a more general view of the act of 1781, and 
open the inquiry whether the right of the plaintiffs to the soil 
and f.eehold of the streets was not taken away by it; but as the 
cause must go back for further proceedings, we do not think 
proper to enter into the more general consideration of this act, 
or touch the question as to its effect upon the plaintiffs’ right to 
the soil and freehold of the streets. But only decide that such 
right, if it exists, is not barred by the first section of the act. 

3. Upon the third point, the law in Massachusetts is well set- 
tled, that where a mere easement is taken for a public highway, 
the soil and freehold remains in the owner of the land, encum- 
bered only with the easement, and that upon the discontinuance 
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of the highway, the soil and freehold revert to the owner of the 
land (4 Mass. Rep. 427, 6 Id. 454, 13 Id. 259, 16 Id. 33.) 

4. The fourth question is too general, embracing the merits of 
the whole case, and does not present any single point or ques- 
tion ; and it has been repeatedly ruled in this court, that the 
whole case cannot be brought here, under the act of 1802, upon 
such a general question. This act provides only for bringing 
up in this manner specific questions, upon which the judges in 
the circuit court may be opposed in opinion. 

Several questions growing out of the facts in this case have 
been suggested at the bar deserving consideration; but they are 
not stated in such specific points as is required by the settled 
course of the court, and no opinion will of course be expressed 
upon them. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
of Massachusetts, and on the points and questions on which the 
judges of the said circuit court were opposed in opinion, and which 
were certified to this court for its opinion agreeably to the act of 
Congress in such case made and provided, and was argued by 
counsel. On consideration whereof, it is the opinion of this 
Court, on the first question so certified as aforesaid, that the soil 
and freehold of Henley or Meeting-house street, and of Battery 
or Water street, did not pass under and by virtue of the term 
appurtenances, used by the jury in their verdict, nor was there 
any thing in the description of lots one and three in the verdict 
of the jury that passed the soil and freehold of the said streets to 
the United States. 

2. On the second point, it is the opinion of this Court, that the 
right of the plaintiffs to recover the soil and freehold of the said 
streets is not barred by the limitations contained in the statute 
of October 30, 1781, as set forth in the record. 

3. On the third point, it is the opinion of this Court, that upon 
the discontinuance of a highway in Massachusetts by the public, 
the soil and freehold of such highway revert to the owner of the 
land taken for such highway. 
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1. On the fourth question, no specific point being stated, this 
Court can express no opinion, as it has been repeatedly ruled in 
this Court, that the whole case cannot be brought here under 
the act of Congress of 1802, upon such a general question. 
Whereupon it is ordered, and adjudged, by this Court, that it be 
so certified to the said circuit court. 


VOL. X.——H 
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Lesser or Enocn Tucker snp Ricnarp THomrson, PLAIN 
TIFFS IN ERROR Y. Exviza G. Morevanp. 


Ejectment. B. being seized of a fee in certain real estate in the city of Washington, 


on the Ist of December 1831, executed a deed to R. W. The deed recited, as the 
consideration, that B. with one Bing, was indebted to T. & T. in the sum of 3,258 
dollars, for which a promissory note had been given, to secure the payment of which 
the conveyance was made to W., in trust, to sel] the property in case of the non- 
payment of the debt; and the same was sold on the 7th of March 1833 for that puar- 
pose, by W. as trustee, and was by him conveyed to T. & T., the parchasers. B 

continued in possession of the property until February 8, 1833, when he conveyed 
it, with other property, to his mother, E. G. M., in consideration of 1,158 dollars 
due to her; for which a suit had been instituted; and of other advances made to 
him. At the time of the sale by W. notice was given of the title of E. G. M. to 
the premises, and she publicly claimed the same as her absolute right. Evidence, 
at the trial of an ejectment brought by T. & T. against E. G. M., was given to 
prove that, at the time of the execution of the deed by B. to W., B. was an infant 
under twenty-one years of age ; and thatat the time the deed to E. G. M. was made 
he was of full age. 

The decision of Lord Mansfield, in Zouch v. Parsons, 3 Burrow 1804, was perfectly 
correct. The act of the infant which was held valid by the court, was precisely 
such an act as the infant was bound to do, and would have been compelled to de 
by a court of equity. 

The deed given by B. to E. G. M. was a complete disaffirmance and avoidance of hiv 
prior deed to W.; and the deed of W. to T. & T. did not convey such a title to 
them, as would enable them to sustain an action of ejectment for the property. 

@ To assume as a matter of law, that a voluntary and deliberate recognition, by a per- 

son after his arrival at age, of an actual conveyance of his right, daring his nonage, 
amounts to a confirmation of such conveyance ; or to assume, that a mere acqui- 
escence in the same conveyance, without objection for several months after his arri 
val at age, is also a confirmation of it, are not maintainable. The mere recognition 
of the fact, that a conveyance has been made, is not, per se, proof of a confirmation 
of it. 

It is apparent, upon the English authorities, that however true it may be, that an in- 
fant may so bind himself by deed in certain cases, as that in consequence of the so- 
lemnity of the instrument, itis voidable only, and not void ; yet that the instrament 
however solemn, is held to be void, if upon its fece it is apparent that it is to the 
prejudice of the infant. 

There is no doubt that an infant may avoid his act, deed, or contract, by different 
means, according to the nature of the act, or the circumstances of the case. He 

may sometimes avoid it, by matters in pais, as in case of a feoflment by an entry, if 

his entry is not tolled; sometimes by plea, as when he is sued upon his bond or 
other contract ; sometimes by suit, as when he disaffirms a contract made for the 
sale of his chattels, and sues for the chattels; sometimes by a writ of error, as wher: 
he has levied a fine during his nonage; somctimes by a writ of audita querela, as 











Ty) 


- 





sBas 


rire wrist 


a 








ARTY 


+ 


T TPF FEA 
‘ . - 


ir ARI 


TERIEN? 


. 





JANUARY TERM 1836. 59 


when he has acknowledged a recognizance, or statute, staple, or merchant; some- 
times, as in the case of an alienation of his estate, by a writ of entry, dum suit 
infra etatem, after his arrival at age. 

Where the act of the infant is by matter of record, he must avoid it by some act of 
record (as, for instance, by a writ of error, or an audita querela) during his minority. 
But if the act of the infant is a matter in pais, it may be avoided by an act in pais 
of equal solemnity or notoriety: and this, according to some authorities, either 
during his nonage, or afterwards ; and according to others, at all events, after his 
arrival of age. 

The deed of B. to E. G. M., being of as high a nature as the original deed to W., 
was a valid disaffirmance of the first deed. 

In many cases, the disaffirmance of a deed, made during infancy, is a fraud upon the 
other party. But this has never been held to be sufficient to avoid the disaffirm- 
ance; for it would otherwise take away the very protection, which the law intends 
to throw around him to guard him from the effects of his folly, rashness, and mis- 
conduct. 


IN error to the circuit court of the District of Columbia, in the 
county of Washington. 


An action of ejectment was instituted in the circuit court, for 
the recovery of certain real estate in the city of Washington, 
claimed by the plaintiffs in error, under a deed executed by 
Richard N. Barry, on the first day of December 1831, to Richard 
Wallach. 

The deed recited that Richard N. Barry and George Bing 
stood indebted to Tucker and Thompson, of the city of Wash- 
ington, in the sum of $3,238, for which they had passed to them 
their joint and several promissory note, payable in six months ; 
and to secure the payment of which note, with the interest, in 
twelve months, Richard N. Barry had agreed to execute the same. 
The deed, then, conveyed to Richard Wallach and his heirs, the 
property in controversy ; in trust, to sell and dispose of the same, 
and after appropriating the proceeds of the sale to the payment of 
the debt and interest, and expenses of sale, to pay over the residue 
to the grantor. It also contained covenants on the part of Barry to 
keep the buildings on the premises ensured against loss by fire, 
and to transfer the policies to the trustee; and for further or 
other deeds of conveyance to the purchasers of the premises, in 
order to carry the purposes of the trust into complete effect. 

The defendant derived title to the same property under a deed 
of indenture, executed by the same Richard N. Barry, on the 8th 
of February 1833, by which the premises in controversy and 
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other lots of ground were conveyed to her, she being the mother 
of Richard N. Barry, “in consideration of the sum of $1,138 61, 
which he owed to the said Eliza G. Moreland, for the recovery 
of which she had instituted a suit in the circuit court of the 
United States for the District of Columbia, and of other sums of 
money by her to him from time to time paid and advanced, a 
particular account of which had not been kept.” 

On the trial of the cause, it was admitted that Barry was seized 
in fee of the premises, when he executed the deed to Richard 
Wallach ; and that after the execution thereof, he continued in 
possession until the 8th of February 1833, when the deed to the 
defendant was made, and which deed was duly recorded. 

Evidence was also given by the defendant, tending to prove 
that under the deed to her, she took possession of the premises, 
and continued to hold possession of the same up to the time of 
the trial of the cause. 

The plaintiffs gave evidence to the jury to prove that Richard 
Wallach, the trustee mentioned in the before-mentioned deed of 
trust, duly advertised the sale of the lot and premises in the 
declaration mentioned, and sold the same to the plaintiffs on the 
23d of February 1833; and made to them a deed for the same 
on the 7th day of March 1833. 

The defendant gave evidence to prove that at the time of the 
sale made by Richard Wallach as aforesaid, the said defendant 
gave public notice of her title to the said lot and premises, and 
there publicly claimed the same as of her absolute right. 

Upon which said evidence, so admitted and given, the counsel 
for the defendant prayed the court to instruct the jury ; that if 
they believed the evidence so admitted and given as aforesaid to 
be true, that then they ought to find their verdict for the defend- 
ant: which instruction the court refused to give. 

To this refusal the defendant excepted. 

In addition to the evidence given as aforesaid, the defend- 
ant gave evidence to the jury to prove that at the time the said 
Richard Barry made and executed his deed as herein before 
mentioned to Richard Wallach, of the Ist of December 1831, 
he the said Richard Barry was an infant under the age of twenty- 
one years, and that at the time he made his deed to the defend- 
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ant of the 8th of February 1833, before mentioned, he the said 
Richard Barry was of full age, that is to say, upwards of twenty- 
one years of age. 

Whereupon the counsel for the defendant prayed the court 
to instruct the jury ; that if, upon the whole evidence aforesaid, so 
given to the jury, they should believe the facts to be as stated as 
aforesaid ; then the deed from the said Richard Wallach to the 
plaintiffs, as herein before mentioned, does not convey to the 
said plaintiffs any title which would enable them to sustain this 
action. 

Which instruction the court gave, and to which the plaintiffs, 
by their counsel, excepted. 

The plaintiff, further to maintain and prove the issue on his 
side, then gave in evidence, by competent witnesses, facts tend- 
ing to prove that the said Richard N. Barry had attained the 
full age of twenty-one years on the fourteenth day of September . 
1831; and that in the month of November 1831, the said de- 
fendant, who was the mother of the said Richard, did assert and 
declare that said Richard was born on the 14th day of Septem- 
ber 1810; and that she did assert to Dr. McWilliams, a compe- 
tent and credible witness, who deposed to said facts, and who 
was the accoucher attending on her at the period of the birth of 
her said son, that such birth actually oceurred on the said 14th of 
September 1810; and applied to said Dr. McWilliams to give a 
certificate and deposition that the said day was the true date of 
the said birth. The counsel of the plaintiffs requested the court 
to instruct the jury— 

1. That if the jury shall believe, from the said evidence, that 
the said Richard N. Barry was of full age and above the age 
of twenty-one years at the time of the execution of said deed to 
said Wallach, or if the defendant shall have failed to satisfy the 
jury from the evidence that said Barry was, at the said date, an 
infant under twenty-one years, that then the plaintiff is entitled 
to recover. 

2. Or if the jury shall believe, from the said evidence, that 
if said Richard was under age at the time of the execution of said 
deed, that he did, after his arrival at age, voluntarily and de- 
liberately recognise the same as an actual conveyance of his 
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right, or during a period of several months acquiesce in the same 
without objection; that then said deed cannot now be impeached 
on account of the minority of the grantor. 

3. That the said deed from the said Richard N. Barry to the 
defendant, being made to her with full notice of said previous 
deed to said Wallach, and including other and valuable property ; 
is not so inconsistent with said first deed as to amount to a dis- 
affirmance of the same. 

4. That, from the relative positions of the parties to said 
deed to defendant, at and previous to its execution, and from 
the circumstances attending it, the jury may infer that the same 
was fraudulent and void. 

5. That if the lessors of plaintiff were induced, by the acts 
and declarations of defendant, to give a full consideration for 
said deed to Wallach, and to accept such deed as a full and 
only security for the debt, bona fide, due to them, and property 
bona fide advanced by them, and to believe that the said secu- 
rity was valid and effective ; that then it is not competent for 
said defendant, in this action, to question or deny the title of 
said plaintiff under said deed; whether the said acts and decla- 
rations were made fraudulently, and for the purpose of practis- 
ing deception ; or whether said defendant from any cause wil- 
fully misrepresented the truth. 

Whereupon, the court gave the first of the said instructions 
so prayed as aforesaid, and refused to give the others. 

To which refusal the council for the plaintiff excepted. 

The court having refused the 2d, 3d, 4th, and 5th instructions 
prayed by the plaintiff, and the council, in opening his case to 
the jury, contending that the questions presented by the said in- 
structions were open to the consideration of the jury, the counsel 
for the defendant thereupon prayed the court to instruct the jury, 
that if, from the evidence so as aforesaid given to the jury, and 
stated then, prayers for the said instructions, they should be of 
opinioin that the said Richard was under the age of twenty-one 
years at the time he made his deed, as aforesaid to the said 
Richard Wallach, under whom the plaintiffs claim their title in 
this case ; and that at the time he made his deed, as herein before 
mentioned to the defendant, he was of full age, that such last- 
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mentioned deed was a disaffirmance of his preceding deed to 
him, the said Richard Wallach; and that, in such case, the jury 
ought to find their verdict for the defendant; and that the evi- 
dence upon which the 2d, 3d, 4th, and 5th instructions were 
prayed by the plaintiff as anti which evidence is set forth 
in the instructions so prayed, is not competent in law to authorize 
the jury to find a verdiet for the plaintiff upon any of the grounds, 
or for any of the reasons set forth in the said prayers; or to 
authorize them to find a verdict for the plaintiff, if they should 
be of opinion that the said Richard Barry was under the age of 
twenty-one years, at the time he made his deed as aforesaid to 
the said Richard Wallach. 

Which instruction the court gave, as prayed ; and the counsel 
for the plaintiffs excepted thereto. 

The plaintiffs prosecuted this writ of error. 


The case was argued by Coxe for the plantiff in error, and 
by Mr. Swann and Mr. Bradley for the defendant. 

For the plaintiffs, it was contended that the circuit court erred 
in giving the instructions prayed by the defendant, and in refus- 
ing the instructions prayed by the plaintiff. That the deed of 
an infant is not void, but merely voidable. That there was 
competent and sufficient evidence before the jury from which 
they might infer that if the grantor, Richard N. Barry, was in 
fact an infant at the date of the deed to Richard Wallach, he 
had affirmed the deed after he came of age. If the grantor, 
Richard N. Barry, was at the date of the deed to Richard Wal- 
lach an infant, the defendant was guilty of a fraud; of which he 
could not avail himself to defeat the recovery of the plaintiffs in 
this action. 

The circuit court erred in considering the acts of an infant, 
which are voidable by him on attaining full age, absolutely void 
in themselves. The acts of an infant are voidable, not void ; 
cited 3 Burr. 1794; S. C. 1 Sir Wm. Black. 575. 

If an infant does an act which is voidable, he cannot recall it 
without repaying the consideration he received for the first con- 
veyance. He can only reinstate himself, by reinstating the per- 
son from whom he claims what he had conveyed to him in all he 
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had obtained from him. The disposition of court to restrain the 
power of infants within this rule, has been manifested by the later 
decisions of courts, in which such questions have been decided. 
The protection of infants which courts have given is a shield of 
defence, and is not to be used as a weapon to injure others; 
cited 7 Cowan. 179, 181; 15 Mass. 359; 13 Mass. 37 ; 2 Evan’s 
Pothier, note 26. 

But whatever may be the power of Barry over the deed exe- 
cuted to Mr. Wallach ; the defendant cannot avail herself of the 
infancy of her son to sustain a title derived from him against one 
held under the deed of trust. She had excluded herself from de- 
nying the full age of her son, by asserting that it existed before 
he made the deed of trust, and procuring it to be admitted by the 
orphans’ court ; when Barry claimed, and, under the authority of 
that court, obtained the possession of his property, as being of full 
age. 
The plaintiff had a right to submit these facts, and to have the 
benefit of them before the jury ; and this was denied to him by 
the circuit court. 


Mr. Bradley and Mr. Swann, for the defendant, denied that 
the case of Zouch v. Parsons, (3 Burr. 1794,) sustained the 
principle claimed under it by the plaintiffs’ counsel. That case 
had no application to such a conveyance as was made to Mr. 
Wallach ; which was a deed creating a trust, with covenants into 
which an infant cannot enter. The authority of the case of 
Zouch vy. Parsons has been questioned and denied, (2 Preston 
on Conveyancing, 24.) 

But if the deed to Mr. Wallach was only voidable, full evi- 
dence of its disaffirmance is given by the execution of the deed 
to the defendant ; which contains a covenant of warranty, as well 
as a covenant of title. He was in possession when he executed 
this conveyance. ‘To show how a deed given by an infant can 
be avoided when he attains full age, cited 14 John. Rep. 124. 
In all cases of affirmance of his acts while an infant, on his attain- 
ing full age, his affirmance must be express: cited 1 John. Cases 
127. The cases show that a deed of bargain and sale given by 
an infant, may be disaffirmed by a deed of bargain and sale when 
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he attains full age. In the case before the court, more has been 
done: a deed has been executed with covenants of warranty and 
title; the grantee has had possession even since the conveyance. 

The charge of fraud could not be sustained. At the time of the 
application to the orphans’ court, a mistake was made as to the 
age of Richard N. Barry, which was afterwards discovered. But 
the plaintiffs cannot avail themselves of those circumstances. The 
validity of the deed of trust depended on the age of the grantor ; 
and this was the question properly before the court and jury. 
The deed to the defendant was given for a fair and valuable 
consideration, and it is a valid deed ; if, when the prior deed was 
executed, the grantor was an infant. To this extent, and no more, 
were the instructions of the circuit court given ; and they are sus- 
tained by the soundest principles of law. 


Mr. Justice Story delivered the opinion of the Court. 

This is a writ of error to the circuit court for the county of 
Washington, and District of Columbia. 

The original action was an ejectment brought by the plaintiff 
in error against the defendant in error;. and both parties 
claimed tithe under Richard N. Barry. At the trial of the 
cause upon the general issue, it was admitted, that Richard N. 
Barry, being seized in fee of the premises sued for, on the first 
day of December 1831, executed a deed thereof to Richard 
Wallach. The deed, after reciting that Barry and one Bing 
were indebted to Tucker and Thompson in the sum of three 
thousand two hundred and thirty-eight dollars, for which they 
had given their promissory note, payable in six months after 
date, to secure which the conveyance was to be made, con- 
veyed the premises to Wallach, in trust to sell the same in case 
the debt should remain unpaid ten days after the first day of 
December then next. The same were accordingly sold by Wal- 
lach, for default of payment of the note, on the 23d of Febru- 
ary 1833, and were bought at the sale by Tucker and Thomp- 
son, who received a deed of the same, on the 7th of March of 
the same year. It was admitted, that after the execution of the 
deed of Barry to Wallach, the former continued in possession 
of the premises until the 8th of February 1833, when he exe- 
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cuted a deed, including the same and other parcels of land, to 
his mother, Eliza G. Moreland, the defendant, in consideration 
(as recited in the deed) of the sum of one thousand one hun- 
dred and thirty-eight dollars and sixty-one cents, which he 
owed his mother ; for the recovery of which she had instituted 
a suit against him, and of other sums advanced him, a particular 
account of which had not been kept, and of the further sum of 
five dollars. At the time of the sale of Wallach, the defendant 
gave public notice of her title to the premises, and she publicly 
claimed the same as her absolute right. The defendant further 
gave evidence at the trial, to prove that at the time of the exe- 
cution of the deed by Barry to Wallach, he, Barry, was an in- 
fant under twenty-one years of age; and at the time of the ex- 
ecution of the deed to the defendant, he was of the full age ot 
twenty-one years. 

Upon this state of the evidence, the counsel for the defend- 
ant prayed the court to instruct the jury, that if upon the whole 
evidence given as aforesaid to the jury, they should believe the 
facts to be as stated as aforesaid, then the deed from the said 
Wallach to the plaintiffs, did not convey to the plaintiffs any 
title, which would enable them to sustain the action. This in- 
struction the court gave; and this constitutes the exception now 
relied on by the plaintiff in error in his first bill of exceptions. 

Some criticism has been made upon the language, in which 
this instruction is couched. But, in substance, it raises the 
question, which has been so fully argued at the bar, as to the 
validity of the plaintiffs’ title to recover ; if Barry was an infant 
at the time of the execution of his deed to Wallach. If that 
deed was originally void, by reason of Barry’s infancy, then 
the plaintiff, who must recover upon the strength of his own 
title, fails in that title. If, on the other hand, that deed was 
voidable only, and not void, and yet it has been avoided by the 
subsequent conveyance to the defendant by Barry; then the 
same conclusion follows. And these, accordingly, are the con- 
siderations, which are presented under the present instruction. 

In regard to the point, whether the deed of lands by an in- 
fant is void or voidable at the common law, no inconsiderable 
diversity of opinion is to be found in the authorities. That 
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some deeds or instruments under seal of an infant are void, and 
others voidable, and others valid and absolutely obligatory, is 
not doubted. (Thus, a single bill under seal given by an infant 
for necessaries, is absolutely binding upon him; a bond with a 
penalty for necessaries is void, as apparently to his prejudice ; 
and a lease reserving rent is voidable only\(a) The difficulty 
is in ascertaining the true principle, upon which these distinc- 
tions depend. Lord Mansfield, in Zouch vy. Parsons, (3 Burr. 
1804, ) said, that it was not settled, what is the true ground upon 
which an infant’s deed is voidable only; whether the solemnity 
of the instrument is sufficient, or it depends upon the semblance 
of benefit from the matter of the deed upon the face of it. 
Lord Mansfield, upon a full examination of the authorities on 
this occasion, came to the conclusion (in which the other 
judges of the court of King’s bench concurred) that it was the 
solemnity of the instrument, and delivery by the infant him- 
self, and not the semblance of benefit to him, that constituted 
the true line of distinction between void and voidable deeds of 
the infant. But he admitted, that there were respectable say- 
ings the other way. The point was held by the court not neces- 
sary to the determination of that case ; because in that case the 
circumstances showed, that there was a semblance of benefit 
sufficient to make,the deed voidable only, upon the matter of 
the conveyance. (There can be little doubt, that the decision in 
Zouch v. Parsons was perfectly correct; for it was the case of 
an infant mortgagee, releasing by a lease and release his title 
to the premises, upon the payment of the mortgage money by a 
second mortgagee, with the consent of the mortgagor. It 
was precisely such an act as the infant was bound to do; and 
would have been compelled to do by a court of equity, as a 
trustee of the mortgagor. And certainly it was for his interest 
to do, what a court of equity would by a suit have compelled 
him to do.(b) 

Upon this occasion, Lord Mansfield and the court approved of 


(a) See Russell v. Lee, 1 Lev. 86; Fisher v. Mowbray, 8 East. R. 330; Baylis 
v. Dineley, 3 M. & Selw. 470. Co. Litt. 172. a. 

(b) See v. Handcock, 17 Ves. 383. 1 Fonbl. Eq. B. 1. ch. 2. S. 5. and 
Notes. Co. Litt. 172. (a.) Com. Dig. Infant, B. 5. 
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the law as laid down by Perkins, (Sect. 12,) that “‘all such gifts, 
grants, or deeds made by infants, which do not take effect by 
delivery of his hand are void. But all gifts, grants, or deeds 
made by infants by matter of deed or in writing, which do take 
effect by delivery of his hand are voidable by himself, by his 
heirs, and by those who have his estate.”” And in Lord Mans- 
field’s view, the words “‘ which do take effect,” are an essen- 
tial part of the definition; and exclude letters of attorney, or 
deeds, which delegate a mere power and convey no interest.(a@) 
So that, according to Lord Mansfield’s opinion, there is no differ- 
ence between a feoffment and any deeds which convey an in- 
terest. In each case, if the infant makes no feoffment or de- 
livers no. deed in person, it takes effect by such delivery of his 
hand, and is voidable only. But if either be done by a letter of 
attorney from the infant, it is void, for it does not take effect by 
a delivery of his hand. 

There are other authorities, however, which are at variance 
with this doctrine of Lord Mansfield, and which put a different 
interpretation upon the language of Perkins. According to the 
latter, the semblance of benefit to the infant or not, is the true 
ground of holding his deed voidable or void. That it makes no 
difference, whether the deed be delivered by his own hand or 
not; but whether it be for his benefit or not. If the former, 
then it is voidable ; if the latter, then it is void. And that Per- 
kins, in the passage above stated, in speaking of gifts and grants 
taking effect by the delivery of the infant’s hand, did not refer 
to the delivery of the deed, but to the delivery of the thing 
granted ; as, for instance, in the case of a feofiment to a delivery 
of seisin by the infant personally ; and in ease of chattels, by a 
delivery of the same by his own hand. This is the sense in 
which the doctrine of Perkins is laid down in Sheppard’s Touch- 
stone, 232. Of this latter opinion, also, are some other highly 
respectable text writers;(b) and, perhaps, the weight of author- 


(a) See Saunders v. Mann, 1 EH. Black, 75. 

(b) See Preston on Conveyancing, 248 to 250; Com. Dig. Enfant. c. 2; Shep. 
Touch. 232, and Acherly’s note; Bac. Abridg. Infancy. I. 3; English Law Journal 
for 1804, p. 145; 8 Amer. Jurist, 327. But see 1 Powell on Mortg. by Coventry, 
note to p. 208; Zouch v. Parsons, 1 W. Black. 575; Ellsley’s notes, (h) and {v); 
Co. Litt. 51. 6, Harg. note, 331; Holmes v. Blogg. 8 Taunt. 508; 1 Fonbl. Eq. b. 
1. ch. 11. s. 3, and notes (y) (z) (a) (0.) 
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ity, antecedent to the decision in Zouch v. Parsons, inclined in 
the same way, Lord Chief Justice Eyre, in Keane v. Boycott, 
(2 Hen. Black. 515,) alluded to this distinction in the following 
terms. After having corrected the generality of some expressions 
in Litt. s. 259, he added: ‘“‘ We have seen that some contracts 
of infants, even by deed, shall bind them; some are merely 
void, namely, such as the court can pronounce to be to their pre- 
judice ; others, and the most numerous class, of a more uncer- 
tain nature as to benefit or prejudice, are voidable only ; and it 
is in the election of the infant to affirm them or not. In Roll. 
Abridg. title Enfants, (1 Roll. Abridg. 728,) and in Com. Dig. 
under the same title, instances are put of the three different 
kinds, of good, void, and voidable contracts. Where the con- 
tract is by deed, and not apparently to the prejudice of the infant, 
Comyns states it as a rule, that the infant cannot plead non est 
factum, but must plead his infancy. It is his deed; but this 
is a mode of disaffirming it. He, indeed, states the rule gene- 
rally ; but I limit it to that case, in order to reconcile the doc- 
trine of void and voidable contracts.” A doctrine of the same 
sort was held by the court in Thompson vy. Leach, 3 Mod. 310; 
in Fisher vy. Mowbray, 8 East 330; and Baylis v. Dineley, 
3 M. & Selw. 477. In the two last cases, the court held, that an 
infant cannot bind himself in a bond with a penalty, and espe- 
cially to pay interest. In the case of Baylis v. Dineley, Lord 
Ellenborough said: “In the case of the infant lessor, that 
being a lease, rendering rent, imported on the face of it a benefit 
to the infant; and his accepting the rent at full age was con- 
clusive that it was for his benefit. But how do these authorities 
affect a case, like the present, where it is clear upon the face of 
the instrument that it is to the prejudice of the infant, for it is an 
obligation with a penalty, and for the payment of interest? Is 
there any authority to show, that if, upon looking to the instru- 
ment, the court can clearly pronounce, that it is to the infant’s 
prejudice, they will, nevertheless, suffer it to be set up by matter 
ex post facto after full age?”? And then, after commenting on 
Keane v. Baycott, and Fisher v. Mowbray, he added: “ In 
Zouch y. Parsons, where this subject was much considered, I 
find nothing, which tends to show, that an infant may bind himself 
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to his prejudice. It is the privilege of the infant, that he shall 
not ; and we should be breaking down the protection, which the 
law has cast around him, if we were to give effect to a econfir- 
mation by parol of a deed, like this, made during his infancy.” 

It is apparent, then, upon the English authorities, that how- 
ever true it may be, that an infant may so far bind himself by 
deed in certain cases, as that in consequence of the solemnity of 
the instrument it is voidable only, and not void; yet that the 
instrument, however solemn, is held to be void, if upon its face 
it is apparent, that it is to the prejudice of the infant. This dis- 
tinetion, if admitted, would go far to reconcile all the eases; for 
it would decide, that a deed by virtue of its solemnity should be 
voidable only, unless it appeared on its face to be to his preju- 
dice, in which case it would be void. (a) 

The same question has undergone no ineonsiderable discussion 
in the American courts. In Oliver vy. Hendlet, 13 Mass. Rep. 
239, the court seemed to think the true rule to be, that those acts 
of an infant are void, which not only apparently but necessarily 
operate to his prejudice. In Whitney v. Dutch, 14 Mass. Rep. 
462, the same court said, that whenever the act done may be for 
the benefit of the infant, it shall not be considered void ; but that 
he shall have his election, when he comes of age, to affirm or 
avoid it. And they added, that this was the only clear and def- 
inite proposition, which can be extracted from the authorities. (b) 
In Conroe y. Birdsall, 1 John. Cas. 127, the court approved of 
the doctrine of Perkins, § 12, as it was interpreted and adopted 
in Zouch vy. Parsons; and in the late case of Roof v. Stafford, 
7 Cowen’s Rep. 180, 181, the same doctrine was fully recog- 
nised. But in anintermediate case, Jackson v. Burchin, 14 John. 
Rep. 126, the court doubted, whether a bargain and sale of lands 
by an infant was a valid deed to pass the land, as it would make 
him stand seised to the use of another. And that doubt was well 
warranted by what is laid down in 2 Inst. 673, where it is said, 
that if an infant bargain and sell lands, which are in the realty, 
by deed indented and enrolled, he may avoid it when he will, 
for the deed was of no effect to raise a use. 


(a) See Bac. Abridg. Infancy and Age, I. 3., I. 7. 
(b) See Boston Bank v. Chamberlain, 15 Mass, Rep. 220. 
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The result of the American decisions has been correctly stated 
by Mr. Chancellor Kent, in his learned Commentaries, (2 Com. 
Lect. 31, ) to be, that they are in favor of construing the acts and 
contracts of infants generally to be voidable only, and not void, 
and subject to their election, when they become of age, either 
to affirm or disallow them; and that the doctrine of Zouch v. 
Parsons has been recognised and adopted as law. It may be 
added, that they seem generally to hold, that the deed of an in- 
fant conveying lands is voidable only, and not void ; unless, per- 
haps, the deed should manifestly appear on the face of it to be 
to the prejudice of the infant; and this upon the nature and 
solemnity, as well as the operation of the instrument. 

It is not, however, necessary for us in this case to decide 
whether the present deed, either from its being a deed of bar- 
gain and sale, or from its nature, as creating a trust for a sale of 
the estate, or from the other circumstances of the case, is to be 
deemed void, or voidable only. For if it be voidable only, and 
has been avoided by the infant, then the same result will follow, 
that the plaintiff’s title is gone. 

Let us, then, proceed to the consideration of the other point, 
whether, supposing the deed to Wallach to be voidable only, it 
has been avoided by the subsequent deed of Barry to Mrs. More- 
land. There is no doubt, that an infant may avoid his act, deed, 
or contract, by different means, according to the nature of the 
act, and the circumstances of the case. He may sometimes 
avoid it by matter in pais, as in case of a feoffment by an entry, 
if his entry is not tolled ; sometimes by plea, as when he is sued 
upon his bond or other contract ; sometimes by suit, as when he 
disaffirms a contract made for the sale of his chattels, and sues 
for the chattels; sometimes by a writ of error, as when he has 
levied a fine during his nonage ; sometimes by a writ of audita 
querela, as when he has acknowledged a recognizance or statute 
staple or merchant ;(@) sometimes, as in the case of an alienation 
of his estate during his nonage by a writ of entry, dum suit infra 
ztatem, after his arrival of age. The general result seems to 
be that where the act of the infant is by matter of record, he 


(a) See Com. Dig. Enfant, B. 1, 2, C. 2,3, 4, 5, 8,9, 11; 2 Inst. 673; 2 Kent 
Comm. sect. 31; Bac. Abridg. Infancy and Age, L. 5, L. 7. 
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must avoid it by some act of record, (as for instance, by a writ of 
error, or an audita querela) during his minority. But if the act of 
the infant is a matter in pais, it may be avoided by an act in pais 
of equal solemnity or notoriety ; and this, according to some au- 
thorities, either during his nonage or afterwards ; and according 
to others, at all events, after his arrival of age.(a) In Co. Litt. 
380, b., it is said, ‘“‘ Herein a diversity is to be observed between 
matters of record done or suffered by an infant, and matters in 
fait ; for matters in fait he shall avoid either within age or at 
full age, as hath been said; but matters of record, as statutes, 
merchants, and of the staple, recognizances acknowledged by him, 
or a fine levied by him, recovery against him, &c. must be avoid- 
ed by him, viz. statutes, &c. by audita querela; and the fine and 
recovery by a writ of error during his minority, and the like.” 
In short, the nature of the original act or conveyance generally 
governs, as to the nature of the act required to be done in the 
disaffirmance of it. If the latter be of as high and solemn a na- 
ture as the former, it amounts to a valid avoidance ofit. Wedo 
not mean to say, that in all cases the act of disaffirmance should 
be of the same, or of as high and solemn a nature as the original 
act; for a’ deed may be avoided by a plea. But we mean only 
to say, that if the act of disaffirmance be of as high and solemn 
a nature, there is no ground to impeach its sufficiency. Lord El- 
lenborough in Baylis v. Dineley, (3 Maule and Selw. 481, 482,( 
held a parol confirmation of a bond given by an infant after he 
came of age to be invalid ; insisting that it should be by something 
amounting to an estoppel in law, of as high authority as the deed 
itself ; but that the same deed might be avoided by the plea of 
infancy. There are cases, however, in which a confirmation 
may be good without being by deed ; as in case of a lease by an 
infant, and his receiving rent after he came of age.(b.) 

The question then is, whether, in the present case, the deed 
to Mrs. Moreland, being of as high and solemn a nature as the 
original deed to Wallach ; is not a valid disaffirmance of it. We 
think it is. If it was a voidable conveyance which had passed 


(a) See Bac. Abridg. Infancy and Age, I. 3, I. 5, I. 7; Zouch v. Parsons, 3 Burr. 
1794; Roof v. Stafford, 7 Cowen R. 179, 183; Com. Dig. Enfant, C.9,C. 4, C. 11. 
(b) See Bac. Abridg. Infancy and Age, I. 8. 
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the seisin and possession to Wallach, and he had remained in 
possession, it might, like a feoffment, have been avoided by an 
entry by an infant after he came of age.(a) But in point of fact 
Barry remained in possession; and therefore he could not enter 
upon himself. And when he conveyed to Mrs. Moreland, being 
in possession, he must be deemed to assert his original interest 
in the land, and to pass it in the same manner as if he had enter- 
ed upon the land and delivered the deed thereon, if the same 
had been in an adverse possession. 

The cases of Jackson v. Carpenter (11 John. R. 539,) and 
Jackson v. Burchin (14 John. R. 124,) are directly in point, 
and proceed upon principles, which are.in perfect coincidence 
with the common law, and are entirely satisfactory. Indeed, 
they go farther than the circumstances of the present case re- 
quire ; for they dispense with an entry where the possession was 
out of the party when he made the second deed. In Jackson vy. 
Burchin the court said, that it would seem not only upon princi- 
ple but authority, that the infant can manifest his dissent in the 
same way and manner by which he first assented to convey. If 
he has given livery of seisin, he must do an act of equal notoriety 
to disafirm the first act; he must enter on the land and make 
known his dissent. If he has conveyed by bargain and sale, 
then a second deed of bargain and sale will be equally solemn 
and notorious in disaffirmance of the first.(b) We know of no 
authority or priveiple, which contradicts this doctrine. It seems 
founded in good sense, and follows out the principle of notoriety 
of disaffirmance in the case of a feoffment by an entry ; that is, by 
an act of equal notoriety and solemnity with the original act. 
The case of Frost v. Wolverton, (1 Strange 94,) seems to, have 
proceeded on this principle. 

Upon these grounds we are of opinion, that the deed of Barry 
to Mrs. Moreland was a complete disaffirmance and avoidance of 
his prior deed to Wallach ; and consequently, the instruction giv- 
en by the circuit court was unexceptionable. To give effect t 


(a) Sce Inhabitants of Worcester v. Eaton, 13 Mass. R. 375; Whitney v. Dutch, 
14 Mass. R. 462. 
(b) See the same point, 2 Kent. Comm. sect. 31. 
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such disaffirmance, it was not necessary, that the infant should 
first place the other party in statu quo. 

The second bill of exceptions, taken by the plaintiff, turns 
upon the instructions asked upon the evidence stated therein, 
and searcely admits of abbreviation. Itis as follows: 

‘‘ The plaintiff, further to maintain and prove the issue on his 
side, then gave in evidence, by competent witnesses, facts tend- 
ing to prove that the said Richard N. Barry had attained the full 
age of twenty-one years on the fourteenth day of September 
1831; and that in the month of November 1831, the said de- 
fendant, who was the mother of the said Richard, did assert and 
declare that said Richard was born on the fourteenth day of 
September 1810; and that she did assert to Dr. McWilliams, a 
competent and credible witness, who deposed to said facts, and 
who was the accoucheur attending on her at the period of the 
birth of her said son, that such birth actually occurred on the 
said fourteenth of September 1810, and applied to said Dr. 
MeWilliams to give a certificate and deposition that the said day 
was the true date of the birth; and thereupon the counsel for 
the plaintiff requested the court to instruct the jury— 

** 1. That, if the said jury shall believe, from the said evidence, 
that the said Richard N. Barry was of full age, and above the 
age of twenty-one years, at the time of the execution of said 
deed to said Wallach, or if the defendant shall have failed to 
satisfy the jury from the evidence that said Barry was, at the 
said date, an infant under twenty-one years, that then the plain- 
tiff is entitled to recover. 

«2. Or if the jury shall believe, from the said evidence, that if 
said Richard was under age at the time of the execution of said 
deed, that he did, after his arrival at age, voluntarily and delib- 
erately recognise the same as an actual conveyance of his right, 
or during a period of several months acquiesce in the same with- 
out objection, that then the said deed cannot now be impeached 
on account of the minority of the grantor. 

“3. That the said deed from the said Richard N. Barry to the 
defendant, being made to her with full notice of said previous 
deed to said Wallach, and including other and valuable property, 


is not so inconsistent with said first deed as to amount to a dis- 
affirmance of the same. 
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* 4. That, from the relative position of the parties to said deed 
to defendant, at and previous to its execution, and from the cir- 
cumstances attending it, the jury may infer that the same was 
fraudulent and void. 

“* 5, That if the lessors of plaintiff were induced, by the acts 
and declarations of said defendant, to give a full consideration 
for said deed to Wallach, and to accept said deed as a full and 
only security for the debt bona fide due to them, and property 
bona fide advanced by them, and to believe that the said secu- 
rity was valid and effective, that then it is not competent for said 
defendant in this action to question or deny the title of said 
plaintiff under said deed, whether the said acts and declarations 
were made fraudulently, and for the purpose of practising de- 
ception, or whether said defendant, from any cause, wilfully 
misrepresented the truth. 

‘¢ Whereupon, the court gave the first of the said instructions so 
prayed as aforesaid, and refused to give the others. 

‘** To which refusal the counsel for the plaintiff excepted.” 

The first instruction, being given by the court, is of course ex- 
eluded from our consideration on the present writ of error. The 
second instruction is objectionable on several accounts. In the 
first place, it assumes, as matter of law, that a voluntary and de- 
liberate recognition by a person after his arrival at age, of an 
actual conveyance of his right during his non-age, amounts to a 
confirmation of such conveyance. In the next place, that a mere 
acquiescence in the same conveyance, without objection, for 
several months after his arrival at age, is also a confirmation of 
it. In our judgment, neither proposition is maintainable. The 
mere recognition of the fact, that a conveyance has been made, 
is not, per se, proof of a confirmation of it. Lord Ellenborough, 
in Baylis v. Dineley (3 M. & Selw. 482,) was of opinion, that 
an act of as high a solemnity as the original act was necessary 
10 a confirmation. ‘“‘ We cannot (said he ) surrender the interests 
of the infant into such hands as he may chance to get. It ap- 
pears to me, that we should be doing so in this case, (that of a 
deed,) unless we required the act after full age to be of as great 
a solemnity as the original instrument.”? Without undertaking 
to apply this doctrine to its full extent, and admitting that acts 
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in pais may amount to a confirmation of a deed, still we are of 
opinion, that these acts should be of such a solemn and unequivo- 
cal nature as to establish a clear intention to confirm the deed, af- 
ter a full knowledge, that it was voidable. (a) A fortiori, mere 
acquiescence, uncoupled with any acts demonstrative of an intent 
to confirm it, would be insufficient for the purpose. In Jackson 
v. Carpenter, (11 Johns. R. 542, 543,) the court held, that an ac- 
quiescence by the grantor in a conveyance made during his infan- 
cy, for eleven years after he came of age, did not amount to a 
confirmation of that conveyance; that some positive act was 
necessary, evincing his assent to the conveyance. In Austin v. 
Patton, (11 Serg. & Rawle. 311,) the court held, that to consti- 
tute a confirmation of a conveyance or contract by an infant, af- 
ter he arrives of age, there must be some distinet act, by which 
he either receives a benefit from the contract after he arrives at 
age, or does some act of express ratification. There is much 
good sense in these decisions, and they are indispensable to a 
just support of the rights of infants according to the common law. 
Besides ; in the present case, as Barry was in possession of the 
premises during the whole period until the execution of his 
deed to Mrs. Moreland, there was no evidence to justify the 
jury in drawing any inference of any intentional acquiescence 
in the validity of the deed to Wallach. 

The third instruction is, for the reasons already stated, un- 
maintainable. The deed to Mrs. Moreland contains a convey- 
ance of the very land in controversy, with a warranty of the 
title against all persons claiming under him, (Barry, ) and a cove- 
nant, that he had good right and title to convey the same and, 
therefore, is a positive disaffirmance of the former deed. 

The fourth instruction proceeds upon the supposition, that if 
the deed to Mrs. Moreland was fraudulent betwe n the parties to 
it, it was utterly void, and not merely voidable. But it is elear, 
that between the partics it would be binding, and available ; 
however, as to the persons whom it was intended to defraud, it 
might be voidable. Even, if it was made for the very purpose 
of defeating the conveyance to Wallach, and was a mere con- 


(a) See Boston Bank v. Chamberlin, 15 Mass. Rep. 220. 
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trivance for this purpose, it was still an act competent to be done 
by Barry, and amounted to a disaffirmance of the conveyance to 
Wallach. In many cases, the disaffirmance of a deed made dur- 
ing infancy, is a fraud upon the other party. But this has never 
been held sufficient to avoid the disaflirmance, for it would oth- 
erwise take away the very protection, which the law intends to 
throw round him to guard him from the effects of his folly, rash- 
ness, and misconduct. In Saunderson v. Marr, (1 H. Bl. 75,) 
it was held, that a warrant of attorney, given by an infant, al- 
though there appeared circumstances of fraud on his part, was 
utterly void, even though the application was made to the equity 
side of the court, to set aside a judgment founded on it. So, in 
Conroe v. Birdsall, (1 John. Cas. 127,) a bond made by an in- 
fant, who declared at the time, that he was of age, was held void, 
notwithstanding his fraudulent declaration ; for the court said that 
a different decision would endanger all the rights of infants. A 
similar doctrine was held by the court in Austin v. Patton, (11 
Serg. & Rawle. 309, 310.) Indeed, the same doctrine is to be 
found affirmed more than a century and a half ago, in Johnson 
v. Pie, (1 Lev. 169; S. C. 1 Sid. 258; 1 Kebb. 995, 913. (a) 

But what are the facts, on which the instruction relies as 
proof of the deed to Mrs. Moreland being fraudulent and void? 
They are ‘ the relative positions of the parties to said deed, at 
and previous to its execution :” that is to say, the relation of 
mother and son; and the fact that she had then instituted a suit 
against him, and arrested him, and held him to bail, as stated in 
the evidence ; and “ from the circumstances attending the exe- 
cution of it;” that is to say, that Mrs. Moreland was informed 
by Barry, before his deed to her, that he had so conveyed the 
said property to Wallach, and that subsequently, and with such 
knowledge, she prevailed on Barry to execute to her the same 
conveyance. Now, certainly, these facts, alone, could not justly 
authorize a conclusion, that the conveyance to Mrs. Moreland 
was fraudulent and void; for she might be a bona fide creditor 
of her son. And the consideration averred in that conveyance 
showed her to be a creditor, if it was truly stated, (and there 


(a) See Bac. Abridg. Infancy and Age. H. 2 Kent. Comment. Lect. 31. 
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was no evidence to contradict it ;) and if she was a creditor, then 
she had a legal right to sue her son, and there was no fraud in 
prevailing on him to give a deed to satisfy that debt. It is pro- 
bable, that the instruction was designed to cover all the other 
facts stated in the bill of exceptions, though in its actual terms 
it does not seem to comprehend them. But, if it did, we are 
of opinion, that the jury would not have been justified in infer- 
ring, that the deed was fraudulent and void. In the first place, 
the proceedings in the orphans’ court may, for aught that ap- 
pears, have been in good faith; and under an innocent mistake 
of a year of the actual age of Barry. In the next place, if not 
so, still the mother and the son were not estopped in any other 
proceeding to set up the nonage of Barry, whatever might have 
been the case as to the parties and property involved in that 
proceeding. In the next place, there is not the slighest proof 
that these proceedings had, at the time, any reference to, or in- 
tended operation upon the subsequent deed made to Wallach ; 
or that Mrs. Moreland was party to, or assisted in, the negotia- 
tions or declarations on which the deed to Wallach was founded. 
Certainly, without some proofs of this sort, it would be going 
too far to assert, that the jury might infer, that the deed to Mrs. 
Moreland was fraudulent. Fraud is not presumed either as a 
matter of law or fact, unless under circumstances not fairly sus- 
ceptible of any other interpretation. 

The fifth instruction was properly refused by the court, for the 
plain reason that there was no evidence in the case of any acts 
or declarations by Mrs. Moreland to the effect therein stated. 
It was, therefore, the common case of an instruction asked upon 
a mere hypothetical statement, ultra the evidence. 

The third bill of exceptions is as follows : 

“The court having refused the 2d, 3d, 4th, and 5th instruc- 
tions prayed by the plaintiffs, and the counsel, in opening his 
case to the jury, contending that the questions presented by 
the said instructions were open to the consideration of the jury, 
the counsel for the defendant thereupon prayed the court to in- 
struct the jury that, if, from the evidence so as aforesaid given 
to the jury, and stated in the prayers for the said instructions, 
they should be of opinion, that the said Richard was under 
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the age of twenty-one years at the time he made his deed as 
aforesaid to the said Richard Wallach, under whom the plaintiffs 
claim their title in this case, and that at the time he made his 
deed as hereinbefore mentioned to the defendant, he was of 
full age, that such last mentioned deed was a disaffirmance of 
his preceding deed to him the said Richard Wallach, and that 
in that case the jury ought to find their verdict for the defend- 
ant, and that the evidence upon which the 2d, 3d, 4th, and 5th 
instructions were prayed by the plaintiff as aforesaid, which 
evidence is set forth in the instructions so prayed, is not compe- 
tent in law to authorize the jury to find a verdict for the plain- 
tiff upon any of the grounds or for any of the reasons set forth 
in the said prayers, or to authorize them to find a verdict for 
the plaintiff, if they should be of opinion, that the said Richard 
Barry was under the age of twenty-one years at the time he 
made his deed as aforesaid to the said Richard Wallach. 

““Which instruction the court gave as prayed, and the counsel 
for the plaintiff excepted thereto.” 

It is unnecessary to do more than to state, that the bill of ex- 
ceptions is completely disposed of by the considerations already 
mentioned. It contains no more than the converse of the pro- 
positions stated in the second bill of exceptions, and the reas- 
sertion of the instruction given by the court in the first bill of 
exceptions. 

Upon the whole, it is the opinion of the Court, that the judg- 
ment of the circuit court ought to be affirmed with costs. 
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Certain casks of sirup of sugar-cane were imported into the port of New York, and 
the agent of the importers offered to enter them, and bond the duties at the rate of 
fifteen per cent. ad valorem; but the collector, acting in entire good faith, under 
instructions of the secretary of the treasury, refused to allow the sirup to be en- 
tered, unless bonds were given at the rate of three cents per pound. The consignee 
refused to give the bonds for the higher duty, and the sirup remained in the posses- 
sion of the collector for a long time, by which its value was greatly deteriorated. 
On the trial of the cause, evidence was offered, and rejected by the court, to show 
that the importer was not able to give bonds for the higher duty ; but this inability 
was not made known to the collector at the time they offered to make the entry. 
The treasury department became afterwards satisfied that the legal rate of duties 
was fifteen per cent. ad valorem, and on the payment of the duty at that rate, the 
sirup was delivered to the owner. An action was instituted against the collector, 
to recover damages for the loss sustained by the deterioration of the sirup, and a 
verdict, in conformity with the charge of the court, was given for nominal damages 
only. 

The circuit court properly rejected the evidence of the plaintiff’s inability to give the 
bond demanded by the collector. The fact of inability ought to have been made 
known to the collector, at the time the bond was required. 

The secretary of the treasury is bound by the law; and although in the exercise of 
his discretion he may adopt necessary forms and modes of giving effect to the law; 
yet, neither he nor those who act under him, can dispense with, or alter any of its 
provisions. It would be a most dangerous principle to establish, that the acts of a 
ministerial officer, when done in good faith, however injurious to private rights, 
and unsupported by law, should afford no ground for legal redress. 

Where a ministerial officer acts in good faith, he is not liable to exemplary damagcs 
for an injury done; but he can claim no further eXemption, where his acts are 
clearly against law. 

The collector has a right to hold possession of imported goods until the duties are 
paid, or secured to be paid, as the law requires. But, if he shall retain possession 
of the goods, and refuse to deliver them after the duties shall be paid, or bond given, 
or tendered, for the proper rate of duties; he is liable for the damages which may 
be sustained by this refusal. 

A court may not only present the facts proved, in their charge to the jury, but give 
their opinion, as to those facts, for the consideration of the jury. But, as the jurors 
are the triers of facts, such an expression of opinion by the court should be so 
guarded as to leave the jury free in the exercise of their own judgments. They 
should be made distinctly to understand, that the instruction was not given as a 
point of law, by which they were to be governed; but as a mere opinion, as to the 
facts, and to which they should give no more weight than it was entitled to. 

The correctness of every charge must depend upon the phraseology used by the court; 
and, of course, but little aid, from adjudicated cases, can be expected in a case like 
the present. 
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The collector, in point of law, had no right to demand a bond for more than the du- 
ties at the rate of fifteen per cent. ad valorem; and the plaintiffs were under no ob- 
ligation to give bond in a greater sum. And the fact of having failed to give such 
illegal bond was not a circumstance which should have lessened the plaintiff’s dam- 
ages: nor, in point of law, should the good faith in which the defendant seems to 
have acted, exempt him from compensatory damages. 

On the argument of the case, the counsel for the defendant objected to the proceeding 
by writ of error, alleging that, as the jury had found for the plaintiffs in the circuit 
court, the proper course would have been to move the court for a new trial, on the 
ground of the insufficiency of the damages; and that error would not lie, as this 
was no more than an application to the court for a new trial on that ground. 

By the Court. The objection that the proper remedy of the plaintiffs was by a mo- 
tion for a new trial, and that the question now made on this writ of error, is sub- 
stantially a motion for a new trial, seems not to be well founded. The amount of 
damages found by the jury are only referred to, as showing that they considered 
their verdict as controlled by the direction of the court. 

Some personal inconvenience may be experienced by an officer who shall be held 
responsible in damages for illegal acts done under instructions of a superior; but, 
as the government in such cases is bound to indemnify the officer, there can be no 
eventual hardship. 


IN error to the circuit court of the United States for the southern 
district of New York. 


This action was commenced by the plaintiffs in error in the 
superior court of the city of New York, and on the suggestion of 
the defendant, that the suit was instituted against him for acts 
done by him under the revenue laws, as collector for the district 
of the city of New York, and praying that the same should be 
removed to the circuit court of the United States for the southern 
district of New York; the cause was so removed to October term, 
1833. 

The declaration was in trover for certain casks of sirup of 
sugar-cane. 

Special counts were added, setting forth that the plaintiffs had 
imported certain casks of sirup of sugar-cane, on which the duty 
was fifteen per cent. ad valorem ; that the plaintiffs were ready 
and willing, and offered to enter the goods at the legal rate of 
duty, and to give bonds accordingly, and to do every act neces- 
sary to making such entry. Nevertheless, the defendant, although 
he declared himself satisfied with the sufficiency of the offer or 
tender of the plaintiffs, except as to the amount of duties, for 
which he required bonds in a much larger amount, over three 
cents per pound, for every pound of said sirup; and, although 
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defendant then waived any further tender, nevertheless, he re- 
fused to allow plaintiffs to enter and secure the duties on the 
sirup at the rate required by law, and refused to deliver the 
sirup for a long time, over eighteen months, when it was deliv- 
ered upon payment of the duties, at fifteen per cent. ad valo- 
rem ; whereby plaintiffs were damaged by the deterioration of the 
property, &c., stating the damage specially. The defendant 
pleaded the general issue. 

On the trial, it was proved that the goods were consigned by 
plaintiffs to one F. A. ‘Tracy, of New York, to sell for plaintiffs. 
That F. A. Tracy, by his attorney, J. S. Carpenter, the wit- 
ness, offered to enter the goods shortly after the arrival, at fif- 
teen per cent. ad valorem. 

The collector said he had instructions from the department 
not to permit the entry at less than three cents per pound. The 
witness adds, ‘‘ he said he would permit the entry at fifteen per 
cent. ad valorem, but should require bonds at three cents per 
pound.” 

Some time after this, Balestier, one of the plaintiffs, arrived 
in this country, and he went to the collector in company with 
the witness, E. A. Weeks, and then delivered him the letter set 
out in the bill of exceptions, making an offer of bonds at fifteen 
per cent. ad valorem, inquiring whether a formal tender of a 
bond or bonds as aforesaid was required. He exhibited the bills 
of lading, invoices, &c. The collector said “ he could not act, 
he could not permit him to enter the goods upon the terms and at 
the rate of duty mentioned in the letter, because it was contrary 
to instructions from the department.” ‘‘ The collector did not 
refuse an entry to be made, but insisted that the goods should 
pay a higher rate of duty.” . 

It appeared that the duties demanded were equal, if not 
greater than the value of the goods; the consignee would not 
bond them, and plaintiffs offered to prove that they were unable 
to furnish bonds at the rate demanded by the collector. 

The goods were put in a public store, and remained there a 
long time ; they were finally delivered to the plaintiffs on their 
bonds, at the rate of fifteen per cent. ad valorem. ‘ The depart- 
ment” having in the mean time changed its views of the law of 
July 14, 1832. Sec. 17. 
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After the foregoing evidence had been given, the plaintiffs 
procured several witnesses to prove that the sirup was worth 
from eight to ten cents per gallon less, when given up by the 
collector, than when the bonds were offered, in consequence of 
necessarily growing acid by standing. 

The court charged the jury, ‘ that admitting the merchandise 
in question to be subject to a duty of only fifteen per cent. ad 
valorem, yet the circumstances under which the dispute about 
the rate of duty arose, ought not to subject the collector to the 
payment of more than nominal damages; that the collector 
was pursuing what he believed to be his duty, and whatever in- 
jury the plaintiffs sustained in not receiving their goods at an 
earlier day, grew out of their own conduct, in not entering the 
goods in the manner offered by the collector, at fifteen per cent. 
ad valorem, taking the bond, however, to secure the payment of 
three cents per pound; merely placing the case in a situation to 
have the question judicially decided as to the rate of duty; no 
intimation being given that it would occasion any inconvenience to 
the plaintiffs, to give the bond so required by the collector.” To 
this charge the plaintiffs’ counsel excepted ; and the jury found 
for plaintiffs six cents. The plaintiffs prosecuted this writ of 
error, 

The case was submitted to the court on printed arguments by 
Mr. Sedgwick for the plaintiffs in error, and by Mr. Price, dis- 
trict attorney of the United States, for the southern district of 
New York, for the defendant. 

Mr. Sedgwick for the plaintiff presented two points for the 
consideration of the court : 

Ist. The plaintiffs had a good cause of action against the col- 
lector for damages, actually sustained. 

2d. The judge erred in charging the jury as to the rights of 
the plaintiff. 

As to the first point, it was argued that the doubts which pre- 
viously prevailed as to the responsibility of the collector for 
wrong done, in such a case as the present, no longer existed. 
The great principle is stated by Chief Justice Spencer, in Bart- 
lett v. Crozier, (15 John. 254,) ‘‘ whenever an individual has 
sustained an injury by the mis-feasance or non-feasance of an of- 
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ficer who acts or omits to act, contrary to his duty, the law affords 
redress.”” Cited also, 8 Wentworth 462; Olney v. Arnold, 3 
Dalt. 308. In Conard v. The Pacific Ins. Company, 6 Peters 
281, the precise doctrine contended for is laid down by the court, 
that the possession of the collector is a mixed possession, for the 
benefit of the owner and the government, and ‘ that when the 
duties are paid or tendered, if the collector retains the goods, it 
is a tortuous conversion.” 

There is nothing in this case which should protect the collec- 
tor from the operation of this rule. The judge seems to suppose 
that the plaintiffs unnecessarily involved themselves in the situa- 
tion in which they were placed; that they might have given 
bonds for the duties as claimed. But if this were so, still they had 
aright to refuse giving bonds for more than the actual duties; and 
they had, on tendering such bonds, a full right to the goods ; and 
the detention of them by the collector, afterwards, made him re- 
sponsible. 

But the facts of the case do not authorize any charge against 
the plaintiffs. An offer was made of the actual duties; and it 
was, in the opinion of the attorney of the consignee, doubtful 
whether the goods would have sold for the duties claimed. Evi- 
dence was offered to prove the inability of the plaintiffs to pro- 
eure bonds for the amount of the claimed duties, but this was not 
permitted. The communication of this would not have induced 
the collector to change his course. 

It is said the loss of the plaintiffs arose from not having enter- 
ed the goods, in the manner offered by the collector, at fifteen 
per cent. ad valorem ; and giving bonds at the higher duty. But 
the offer is denied, and if it had been made, it would not diminish 
the plaintiffs’ claims in this case. But the offer was to allow an 
entry at fifteen per cent. when bonds for three cents per pound 
were insisted upon ; and this is the grievance : for the goods could 
not be obtained until these bonds were afterwards given. But 
suppose a party, under such circumstances, could give a bond ; 
how is it possible that a man could be bound in law to give a bond 

which the law says he ought not to pay? If lawyers can sur- 
- mount this paradox, merchants would be very apt to find, in the 
uncertainty of all legal disputes, a substantial reason against 
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signing a bond, and trusting to law for avoiding it afterwards. 
It has been shown that the plaintiffs had a clear cause of action 
to recover their actual damages; which, in point of fact, amounted 
to a large sum of money. 

II. The next inquiry is, whether his honor the judge misdi- 
rected the jury. 

It is submitted to the recollection of the judge who tried this 
cause, that after he expressed an opinion that the case of the 
plaintiffs was one of damnum absque injuria, as the bonds might 
have been given, an offer was made to prove inabilty ; which was 
rejected by the court, no notice of this having been given to the 
collector. The jury were, therefore, not addressed by the coun- 
sel on the question of damages. 

The court will, however, look only at the bill of exceptions. 

The inquiry is, whether the exception here is as to matter of 
law or matter of fact. Exceptions are doubtless confined to 
matters of law, and extend “to every case in which the judge, 
in his directions or decisions, misstates the law.” (3 Black. Com., 
372.) The question on this point ought to be decided with re- 
ference to the impression which the charge was calculated to 
make upon the jury; and if they gave their verdict in compli- 
ance with what they had reason to suppose the judge charged 
the law to be, and in consequence of that charge ; the verdict 
ought to be set aside. The judge charged the jury, that the 
circumstances under which the dispute about the rate of duty 
arose, ought not to subject the collector to the payment of more 
than nominal damages. 

It might be supposed that the judge, by admitting the case to 
be one of nominal damages, plainly intimated that the law was 
with the plaintiffs. But it is submitted, that the idea which the 
jury must have received, was that the right of the case, in point 
of law, was with the defendant. ‘They always regard a verdict 
of six cents as mere matter of form; and so it is in point of fact, 
unless it be a case taken out of the general rule as to costs by 
a special provision of the statute. The judge declared that the 
plaintiffs ought not to recover, under the circumstances of the 
case. The jury must have understood that it was their duty to 
render a verdict for nominal damages. They most assuredly 
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did, in point of fact, render their verdict, because they consid- 
ered themselves bound to do so by the charge of the judge. 

His honor the judge proceeded to state the principal circum- 
stances on which his opinion rested, and the first was that the 
collector was pursuing what he believed to be his duty. This 
was a good reason why we should not receive smart-money, or 
any thing beyond our actual damages ; but the jury must have 
supposed, that this circumstance, taken in connexion with the 
fact, that if bonds had been given for the amount claimed by the 
collector, the obligors might have defended themselves against 
the suit on those bonds, constituted a good defence in this suit 
against the recovery of any thing but nominal damages. Both 
these circumstances, especially that relating to the quo animo 
of the collector, were such as would naturally give rise to a 
question of law which very naturally and necessarily presents 
itself ; viz. : does the law in such a ease allow a recovery against 
an innocent collector? The jury must have seen that this was 
a question of law ; and when the judge said the plaintiffs ought 
not to recover, it was equivalent to saying that they ought not 
in judgment of law to recover. 

If we consider the proper province of the court and jury re- 
spectively in this ease, the error of the charge will be apparent. 

The questions for the court were, Ist, whether the bona fides 
of the collector was a defence; 2d. Whether the right of an 
obligor on such bonds to contest the duties, makes it the duty of 
the party to give the bond; or in case of his omission, deprives 
him of his action? 3d. The rule of damages, viz: Whether we 
were to recover for any difference in the market at the respec- 
tive periods of the offer to bond, and the delivery of the pro- 
perty ; or only for the deterioration and necessary leakage. 

The question for the jury was, what was the amount of dam- 
ages according to the rule which the court should lay down. 
In consequence of the opinion of the judge, expressed to the 
counsel, they did not sum up. The court told the jury they 
ought to find nominal damages; in short, that was their rule of 
damages, and of course, they had nothing to inquire about; and so 
they understood it, for they rendered their verdict immediately. 

It appears to follow, that the charge of the judge was, in point 
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of fact, what the jury understood it to be, a charge as to the 
law ; and not as it is now interpreted, an opinion upon the facts 
of the case. 

But whether it was so in fact, or was so understood by the 
jury, to be a charge on the law; in either case, the verdict and 
judgment must be set aside. 


Mr. Price, for the defendant, contended that the only ques- 
tion in the case, as it is presented by the bill of exceptions, is 
the relevancy of certain evidence. The plaintiffs had not made 
a case in the declaration to which the evidence would apply ; 
and it was, therefore, impertinent, and was properly rejected. 
It is, however, agreed, that the charge of the court shall be open 
to examination. 

After an examination of the pleadings, with a view to show 
that the charge of the court was entirely correct on the ques- 
tions raised by them, as well as on the facts of the case ; he ar- 
gued that the judgment in favor of the plaintiffs ought not to be 
reversed. 

1. The plaintiffs had already a verdict in their favor ; and it is 
not competent for them upon a writ of error to disturb a verdiet 
in which the defendant acquiesces. 

2. The evidence offered by the plaintiffs was properly over- 
ruled by the court ; and properly rejected. 

8. The charge of the circuit court was in every respect 
correct. 

4. If the cause should be remanded for another trial, there is 
nothing apparent on the record which would place the plaintiffs 
in a more favorable position than they held on the first trial. 

On the first point, that as the plaintiffs have had a verdict in 
their favor, it is not competent to them to prosecute a writ of 
error ; it was argued that this is essentially an application for a 
new trial. Having already obtained a verdict, no question on the 
amount of the verdict can be raised upon a writ of error. That 
was exclusively a question for the court below. If the damages 
assessed by the jury were insufficient, an application should have 
been made for a new trial. The refusal of the court to grant this 
is not the subject of a writ of error, 5 Cranch 11, 187; 4 Wheat. 
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213: and in the circuit court, a new trial was moved for and 
refused. Will this court correct the error of the circuit court in 
refusing a new trial? An appellate court will render such a 
judgment as ought to have been rendered by the inferior court. 
If the circuit court would not allow the plaintiffs to speculate on 
the chance of heavier damages, this court will not do it. 

A new trial is never granted for inadequate damages, but un- 
der special circumstances ; and still less will this court do what 
will be entirely equivalent to a new trial, by awarding a venire 
de novo. Cited on this point, Graham on New Trials 411, 450; 
Hayward y. Morton, 2 Strange 940; Barker v. Dixie, 2 Strange 
1150; Beardman v. Carrington, 2 Wills 244. 

The jury, in assessing the damages, must have taken into con- 
sideration the amount of the injury which the plaintiffs had sus- 
tained, by reason of the illegal conduct of the defendant. The 
counsel for the plaintiff admitted, on the trial, that the defendant 
acted in good faith, and under instructions from the treasury de- 
partment. It was therefore a case in which the jury were limit- 
ed to damages actually sustained, fully proved to them ; and they 
could rot give damages as a penalty. 

2d. The evidence offered by the plaintiffs was properly over- 
ruled. No notice of the difficulty or inconvenience to the plain- 
tiffs, in entering into the bonds, was given to the collector. Such 
evidence could only be admitted under a special consent, if ad- 
mitted at all. A party is not to be brought into court to answer 
to matters of which he is not apprized ; of which he has not had 
notice, that it was incumbent upon him to inform himself. 

3d and 4th. The charge of the court was correct ; and if the 
cause shall be remanded, there is nothing in the record which 
will place the plaintiff in a better position than on the former 
trial. 

Upon these points the counsel for the defendants urged that, 
on a new trial, no other result than that which had occurred 
could be expected. If the evidence offered was properly re- 
fused, there would be an end of the question between the par- 
ties, and the verdict would stand. If it was to be admitted, as 
the charge of the court was correct, no other result would follow. 

The liability of the goods for duties is not denied ; the rate of 
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the duties payable was the only question ; and had the plaintifis 
aecepted the proposal of the collector to give bonds for the duty 
claimed, protesting against the amount of the claim, no injury 
would have been suffered. They would have had possession of 
their goods ; and as the claim for the higher duties was afterwards 
abandoned, no loss would have arisen. 

The plaintiffs cannot, under any circumstances, sustain a re- 
covery inthis action. They have not shown, in themselves, pos- 
session, or property in the goods. The collector was lawfully 
in pogsession, under the laws of the United States; and he had 
a right to retain possession until he was relieved of the custody 
by the party claiming the same, and having conformed to the 
law. He did no act, while in possession, which would render 
him liable as a trespasser. His possession was that of a bailee ; 
and a bailee is never responsible for the natural and inevitable 
deterioration of the subject bailed. But he was not even a bailee, 
but the servant of the government, bound to execute legal or- 
ders. Acting in good faith, and under orders, how can he be 
liable personally ? 

That question is easily answered. 1. He had the possession 
lawfuily in the first instance ; we say, merely as the servant of 
the government. 

2. He has done no intermediate act, which could retrospec- 
tively vary the character of his possession. The doctrine of 
trespass ab inilio is a doctrine arising out of equitable principles ; 
and was intended to give a party advantages which he could not 
have under the strict technical rules of pleading. It was intended 
to permit a party under the general form of a declaration in tres- 
pass, to give evidence of matters which it would be difficult or 
hazardous to plead speeially. ‘Thus far, it is a substitute for a 
special action on the case. But let it be remembered that it is 
not pretended that the plaintiffs, in this instance, should have 
brought their action in trespass; on the contrary, it is admitted 
that the action on the case is their only remedy: but there is the 
further consideration, that in an action of trespass, the lawful 
possession of the defendant is a pre-requisite, before he can be 
made a trespasser, ab initio. It must be the possession of the 
principal, and not the possession of the servant. 
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If a man directs his servant to take my goods, and the servant 
seizes them, it is clear that they are both trespassers: but if 
goods are delivered to a man to keep, and he destroys these 
goods, he may be a trespasser by relation; but, if the aet was 
committed by his servant, without his order or authority, it is the 
direct trespass of the servant, who alone is liable. If goods are 
delivered to the master to keep, and they are kept so negligently 
that the goods are lost, the master is responsible, in some form 
of action, for his negligence. If the master intrusted the custody 
of the goods to the servant, and they were lost through the negli- 
gence of the servant, the master must be called on for redress. 

The collector is a mere servant or clerk, and cannot be ren- 
dered liable to a third person for any negligence or omission for 
which any other servant or clerk would not be responsible. 
The act organizing the treasury department, September 2, 1789, 
would seem to put this question out of all doubt. It is there made 
the duty of the secretary of the treasury “‘ to superintend the col- 
lection of the revenue ;” thus, in the broadest terms, subjecting 
every person connected with the collection of the revenue, to 
the supervision and control of the head of the treasury depart- 
ment. And here let it be recollected, that the collector was, in 
this instance, acting under the instructions of the treasury depart- 
ment. 

If any thing further were wanting to show the merely subor- 
dinate character of the collector, it is made manifest from the 
circumstance, that it was found necessary expressly to authorize 
by law the collector to act through a deputy, (act to regulate the 
collection of duties, &c., March 2, 1799, 3 Laws U. S. 157, § 22,) 
and by a subsequent law, (act of March 3, 1517, § 7,) a collec- 
tor can only appoint deputies, with the approbation of the secre- 
tary of the treasury. 

The collector cannot appoint inspectors of the eustoms, with- 
out the approbation of the treasury department ; (act further to 
provide for the collection of duties, &c., Mareh 3d, 1815, § 3,) 
and “ the number and compensation of clerks to be employed” in 
his office, may be limited and paid by the secretary of the trea- 
sury. (Act of March 7, 1822, further to establish the compen- 
sation of officers of the customs, &c., § 15.) 
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Hence the law does not regard him as the agent of the gov- 
ernment, but as a mere subaltern, or servant of the secretary of 
the treasury ; who is the proper and immediate agent of the law 
“‘ to superintend the collection of the revenue.” 

In reply to some points of the opening argument of the plain- 
tiffs’ counsel, it was submitted to the court, that the decision in 
Bartlet v. Crozier, 15 John. Rep. 254, was reversed; and the 
opinion of Chancellor Kent was adopted by the court of error of 
New York, 17 John, Rep. 439. The authority in 8 Wentworth’s 
Pleading, 462, is directly in conflict with the case of the plaintiff 
in error. The declaration in that case was against the collector 
for maliciously intending to injure the plaintiff by preventing his 
exporting certain goods, &c. 

The counsel also referred to Olney v. Arnold, 3 Dallas 308 ; 
which does not meet the present case. It is not pretended but 
that cases may occur in which an action may be sustained against 
a collector ; but the case of Olney v. Arnold decides no princi- 
ple whatsoever. 

It is asked if the plaintiff was bound to give bonds which the 
law did not authorize, and then set up a defence to a suit on 
these bonds. It would be difficult to establish that the law did 
not authorize the taking of the bonds. The condition of the 
bond to be given under the 65th section, is always to pay a sum 
certain, on the amount of the duties to be ascertained as due and 
arising on certain goods, &e. This shows the authority of the 
collector to take the bond. 

The law says that, to obtain goods imported, the duties must 
be paid in cash, or a bond given; and until a judgment is passed 
on the bond, all errors in the liquidation of the duties may be 
corrected. 3 Laws U. S. 198, sect. 66; ex parte Davenport, 6 
Peters 661. 


Mr. Sedgwick, in reply to the position that the plaintiffs cannot 
disturb a verdict in their favor in which the defendant acqui- 
esces, stated: If by this it be meant to say, as in the authorities 
referred to, that the refusal of a new trial because against evi- 
dence, is not ground for error, that is not denied. If it be 
meant to say, that if the judge charges contrary to law, and plain- 
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tiff recovers six cents, when, if a right charge had been given. 
he might and probably would have recovered $3,000, and an 
exception be taken, that error cannot be brought ; the proposition 
is too manifestly erroneous to require refutation. 

It was stated in the argument in chief, that it was a paradox to 
say “the plaintiffs were bound to give a bond which the law did 
not authorize.” This has been answered by saying that the col- 
lector was authorized to take the bond, because the condition in 
it is to pay duties to be ascertained, &c. This case strongly ex- 
emplifies the unsoundness of the argument. 

The duties at fifteen per cent. ad valorem amounted to less 
than one-sixth part of the duties at three cents per pound. The 
proposition of the defendant’s counsel is, that as the collector 
has a right to require a bond for the duties to be ascertained, it 
is what he may estimate the duties to be. In other words, that 
it is the same thing for the collector in this case to demand a 
bond at three cents per pound, or at fifteen per cent. ad valorem. 

If this be so, then it would make no difference if the collector 
demanded a bond for duties one hundred times greater than the 
real duties, supposing him to act innocently and by order of the 
department. 

If the proposition laid down by the defendant’s counsel be 
sound, why would not the collector be equally justified in eases 
of malice? It might be said the malice could do no harm, be- 
eause the bond is only for such duties as may be ascertained. 
The mischief is precisely the same in both cases. 

But to take the present case. The claim of the collector is 
matter of substance, and not of form. It may be ruinous. 

It is the duty of the collector to endorse the estimated amount 
upon the entry. He then requires a sufficient security ; and a bond 
in a penal sum sufficient to cover the estimated duties, and gene- 
rally twice their amount. The surety, before signing the bond, of 
course examines the entry to see what he may be called upon to 
pay. Finding that the claim against him will be for the duties ac- 
cording to the principle assumed by the collector, he must decide 
beforehand to pay them or to contest the bond. If he pays them, 
he must take his chance of recovering them back. The defend- 
ant’s counsel will not pretend he should be subjected to this, for 
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he says that in that case he could not recover them back. But he 
must defend to the bond. He cannot do this without the inecon- 
venience of being denied a credit at the custom-house during the 
controversy ; which may last till all his credit is gone. 

But it is not necessary to go thus far. The owner has this 
unanswerable objection, that he ought not to be required to give 
a bond in an unreasonable penalty ; such a bond, indeed, as he 
may not be able to give. The collector has a right to actual and 
valid security for the estimated duties, and to make it sure for 
the amount named on the penalty of the bond. He has a right 
to require sureties, amply able to pay that amount ; and that is all. 
Now suppose the duties to be in fact $500, he may ask security 
in $1,000. Suppose, instead of this, he estimates the duties, 
without any fault in the importer, and from a wrong assumption 
as to the rate of duties, at $5,000; and demands security in 
$10,000. 


Mr. Justice McLean delivered the opinion of the Court. 

This case is brought into this court by a writ of error to the 
circuit court for the southern district of New York. The suit 
was prosecuted in that court to recover damages from the de- 
fendant, who, as collector of the customs, had refused to allow 
the plaintiffs to enter and receive the payment of the lawful du- 
ties, on certain casks of sirup of sugar-eane ; which they had im- 
ported into the port of New York. 

It is admitted that the law imposed no more duty on the article 
than fifteen per cent. ad valorem; although the collector, acting 
under the instructions of the Secretary of the Treasury, required 
bond for the payment of the above duty, or, should it be requir- 
ed, a duty of three cents per pound. No bond was given, and 
the sirup remained in the possession of the collector for a long 
time; by which means its value was greatly deteriorated. 

The question for consideration arises out of a bill of excep- 
tions, in which the evidence is stated at large ; showing the 
quality of the sirup, the number of gallons imported, and the 
refusal of the defendant to take bond for the fifteen per cent. ad 
valorem duty. 

It was admitted by the counsel of the plaintiffs, that the de- 
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fendant acted throughout with entire good faith; and under in- 
structions from the treasury department. 

The plaintiff’s counsel offered to prove that they were unable 
to give bonds for duties at three cents per pound; though they 
did not state that fact, to the defendant, at the time they offered 
to make the entry. 

The court overruled this testimony, and instructed the jury, 
‘* that, admitting the merchandise in question was only subject 
to an ad valorem duty of fifteen per cent., yet the circumstances 
under which the dispute about the rate of duties arose, ought not 
to subject the collector to the payment of more than nominal 
damages ; that the collector was pursuing what he believed to 
be the true construction of the law; and whatever injury the 
plaintiffs may have sustained in not receiving their goods at an 
earlier day, grew out of their own conduct in not entering the 
goods in the manner offered by the collector, at fifteen per cent. 
ad valorem, taking the bond, however, to receive the payment 
of three cents per pound, if such should be the legal rate of duties 
demandable ; merely placing the case in a situation to have the 
question judicially decided, as to the rate of duty, no intimation 
at the time being given that it would occasion any inconvenience 
to the plaintiffs to give the bond so required by the collector.” 

Under this instruction the jury found a verdict for six cents 
damages and six cents costs. 

There can be no doubt that the circuit court decided correctly 
in overruling the evidence of inability in the plaintiffs to give the 
bond demanded by the defendant. ‘The materiality of this evi- 
dence is not perceived ; and if it had been material, it ought not 
to have been received ; unless the fact of inability had been made 
known to the defendant at the time the bond was required. 

In the argument, objections were made by the defendant’s 
counsel, to the sufficiency of the counts in the declaration ; but 
these do not necessarily come before us in the present posture 
of the case ; and should the judgment of the circuit court be re- 
versed and the cause remanded for further proceedings; if the 
pleadings be deemed defective, the parties, with the leave of the 
circuit court, may amend them. 

The collector of the customs is a ministerial officer: he acts 
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under the instructions of the secretary of the treasury, who is 
expressly authorized to give instructions, as to the due enforce- 
ment of the revenue laws. 

Do these instructions, when not given in accordance with the 
law, afford a justification to the collector, or exonerate him from 
the payment of adequate damages for an injury resulting from 
his illegal acts ? 

The cireuit court in their charge to the jury, did not consider 
these instructions as a justification to the defendant ; and in this 
they were unquestionably correct. 

The secretary of the treasury is bound by the law; and al- 
though in the exercise of his discretion he may adopt necessary 
forms and modes of giving effect to the law: yet, neither he nor 
those who act under him, can dispense with, or alter any of its 
provisions. It would be a most dangerous principle to establish, 
that the acts of a ministerial officer, when done in good faith, 
however injurious to private rights, and unsupported by law, 
should afford no ground for legal redress. The facts of the case 
under consideration, will forcibly illustrate this principle. The 
importers offer to comply with the law, by giving bond for the 
lawful rate of duties ; but the collector demands a bond in a great- 
er amount than the full value of the cargo. The bond is not 
given, and the property is lost, or its value greatly reduced, in 
the hands of the defendant. Where a ministerial officer acts in 

good faith, for an injury done, he is not liable to exemplary 
damages ; but he can claim no further exemption, where his 
acts are clearly against law. 

The collector has a right to hold possession of imported goods 
until the duties are paid or secured to be paid, as the law re- 
quires. But, if he shall retain possession of the goods, and re- 
fuse to deliver them after the duties shall be paid, or bond given, 
or tendered, for the proper rate of duties, he is liable for the 
damages which may be sustained by this refusal. On the part 
of the defendant it is insisted that the charge of the ¢ircuit 
court was on the facts of the case, and was limited to an expres- 
sion of an opinion on those facts, without any direction as to any 
matter of law. 

A court may not only present the facts proved, in their charge 
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to the jury ; but give their opinion as to those facts, for the con- 
sideration of the jury. But, as the jurors are the triers of facts, 
such an expression of opinion by the court should be so guarded 
as to leave the jury free in the exercise of their own judgments. 
They should be made distinetly to understand, that the instruc- 
tion was not given as a point of law, by which they were to be 
governed ; but as a mere opinion, as to the facts, and to which 
they should give no more weight than it was entitled to. And 
if a fair construction of the charge complained of shall amount to 
no more than this, it is liable to no valid objection. 

The correctness of every charge must depend upon the 
phraseology used by the court; and of course but little aid, from 
adjudicated cases, can be expected in a case like the present. 

In 3 Burr, 1742, a charge of Lord Camden, when chief jus- 
tice of the C. B. is given, as follows: ‘ And the said chief jus- 
tice did then and there declare and deliver his opinion to the 
jury, that the said several matters so produced and proved, on 
the part of the defendants, were not upon the whole case sufh- 
cient to bar the action, and with that opinion left the same to 
the jury.” 

This instruction, in the language of Chancellor Kent, 12 
John. 518, has always been “ taken and received as a direction 
in a point of law.” 

In the instruction under consideration the court say to the 
jury that, “admitting the merchandise in question was only 
subject to an ad valorem duty of fifteen per cent., yet the cir- 
cumstances under which the dispute about the rate of duties 
arose ought not to subject the collector to the payment of more 


”) 


than nominal damages.” ‘That the collector was pursuing 
what he believed to be the true construction of the law, and 
whatever injury the plaintills may have sustained in not receiy- 
ing their goods at an earlier day, grew out of their own conduct 
in not entering the goods in the manner offered by the collector, 
at fifteen per cent. ad valorem, taking the bond, however, to se- 
cure the payment of three cents per pound,” &c. This lan- 
guage seems to be susceptible of but one construction, and that 
is, that as the plaintifls refused to give the bond required by the 
collector, who acted in good faith, they ought to recover no more 
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than nominal damages. That the jury considered this direction 
as controlling their verdict; is clearly shown by the damages 
which they assessed. And, indeed, it is not perceived how 
they could have given any other effect to the charge. It cover- 
ed the whole case, and must have been received by the jury asa 
direction on the law of the case. In what other light could they 
have considered it. The court did not say that exemplary dam- 
ages ought not to be given ; but that, under the facts and cireum- 
stances of the case, no more than nominal damages should be 
assessed. The facts of the case were clearly established, and, 
indeed, were not controverted ; and the amount of damages was 
the only matter for the investigation of the jury. On this point 
the jury should have exercised their own discretion, aided, if 
necessary, by the opinion of the court in relation to matters of 
fact; and controlled by their direction, in matters of law. But 
the jury were told, as the effect of the whole evidence, that 
they ought to give nominal damages only. 

The collector, in point of law, had no right to demand a bond 
for more than the duties at the rate of fifteen per cent. ad va- 
lorem; and the plaintiffs were under no obligation to give bond 
in a greater sum. And the fact of having failed to give such 
illegal bond was not a circumstance which should have lessened 
the plaintiffs’ damages ; nor, in point of law, should the good faith 
in which the defendant seems to have acted, exempt him from 
compensatory damages. 

In the case of Greenleaf v. Berth, 9 Peters 299, the counsel 
prayed the court to instruct the jury that ‘¢ the evidence was not 
sufficient to prove that the said contract between Nicholson and 
Greenleaf, on the one part, and W. Stewart, on the other, had 
been annulled or rescinded between the parties, at any time 
prior to the execution of the deed by the plaintiff to Morris and 
Nicholson in May, 1796.” 

And this court say, “if this instruction be considered as ask- 
ing the court to determine on the effect of the evidence, it was 
properly refused. It is the province of the jury to weigh and 
decide on the sufficiency of the evidence ; and from the words 
of the instruction it would seem to be conceded there was some 
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evidence of the recision of the contract, as the court were asked 
to instruct the jury that the evidence was not sufficient to prove 
the fact. Where there is no evidence tending to prove a parti- 
cular fact, the court are bound so to instruct the jury when re- 
quested ; but they cannot legally give any instruction which 
shall take from the jury the right of weighing the evidence, and 
determining what effect it shall have. In this view the circuit 
court did not err in refusing the above instruction.” 

And again, in the case of the Chesapeake and Ohio Canal 
Company v. Knapp, and others, 9 Peters 567, this court say, 
“but it is insisted that in their instruction, the court lay down 
certain facts as proved, which should have been left to the jury. 
If this objection shall be sustained, by giving a fair construction 
to the language of the court, the judgment must be reversed ; 
for the facts should be left with the jury, whose peculiar pro- 
vince it is to weigh the evidence and say what effect it shall 
have.” 

In some cases it may be difficult to determine whether an in- 
struction was given on the facts or the law of a case: but where the 
jury are instructed what their virdict should be ; it is a direction 
on the effect they should give to the evidence, and they cannot 
fail to consider the instruction as the law applicable to the facts. 
This must have been the light in which the jury viewed the 
charge under consideration; and we think it is the true con- 
struction of the language used by the court. In their address 
to the jury the circuit court may have qualified by words not re- 
ported, the sentences contained in the bill of exceptions; but 
the legal question arises, and must be decided from the face of 
the bill. 

The objection that the proper remedy of the plaintiffs was by 
a motion for a new trial, and that the question now made on this 
writ of error, is substantially a motion for a new trial, seems not 
to be well founded. The amount of damages found by the jury 
are only referred to, as showing that they considered their ver- 
dict as controlled by the direction of the court. And this court 
consider that direction erroneous in point of law. 

Some personal inconvenience may be experienced by an offi- 
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cer who shall be held responsible in damages for illegal acts 
done under instructions of a superior ; but, as the government in 
such cases is bound to indemnify the officer, there can be no 
eventual hardship. 
The judgment of the circuit court must be reversed, and the 
cause remanded to that court, for further proceedings. 
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ANTOINE SouLARD’s HEIRS V. THE UNITED STATEs. 


A concession and survey of land in Missouri, which was granted by the lieutenant- 
governor of Upper Louisiana, before the treaty of Louisiana, confirmed; so far as 
the land embraced in the same has not been sold by the United States. For the 
quantity of land so sold, the owners of the concession may enter a like quantity in 
any land-office in Missouri, after the same has been offered for sale. 


ON appeal from the district court of the United States, for the 
district of Missouri. 


A petition was filed on the 22d day of August 1824, by An- 
toine Soulard, in the district court of the United States for the 
district of Missouri, for the confirmation of a tract of land under 
the authority of the act of Congress passed May 26, 1824, enti- 
titled an act enabling the claimants of lands within the limits 
of the state of Missouri and territory of Arkansas, to institute 
proceedings to try the validity of their claims; and stating that 
on the 26th of April 1796, the lieutenant governor of upper 
Louisiana, Don Zenon Trudeau, granted to him, in consideration 
of services rendered by the petitioner to the Spanish govern- 
ment, ten thousand arpents of land, he being then a resident of 
the province, to be located on any vacant lands belonging to the 
royal domain. 

In pursuanance of which decree of concession and survey the 
land was located and surveyed on the river Cuivre, about 
seventy miles north of St. Louis, and about fifteen miles west of 
the river Mississippi. The petition stated that no more than 
2,067 iv acres are occupied under adverse title, and proved that 
the title to all the land which had not been sold by the United 
States should be confirmed, and that he should be allowed to lo- 
cate the residue of the grant on other unsold lands belonging to 
the United States. 

On the 27th of March, 1825, Julie Soulard, the widow, and 
James G., Henry G., Eliza G., and Benjamin Soulard, the chil- 
dren and heirs of Antoine Soulard, he having died intestate, 
were, on filing a petition in the district court, made parties to the 
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eause. After various proceedings in the district court, the fol- 
lowing decree was made. 

The cause coming on to be debated and heard, in the presence 
of the counsel for the petitioners and of the attorney for the Uni- 
ted States for the district of Missouri, on the petition, the an- 
swer and the testimony which is imbodied in the record, it ap- 
pears that the petition sets forth, in substance, that some time in 
the month of April, one thousand seven hundred and ninety-six, 
Antoine Soulard, the ancestor of the present petitioners, being 
then a resident of the province of Upper Louisiana, and survey- 
or-general of the same under the Spanish government, present- 
ed his petition to the then lieutenant-governor of said province, 
Don Zenon Trudeau, praying a grant of a tract of ten thousand ar- 
pents of land, to be located on any vacant part of the royal domain. 
That in compliance with the said petition, and in order to remu- 
nerate the services of said petitioner, the said Don Zenon Tru- 
deau, lieutenant-governor, did, about the time aforesaid, grant to 
the said petitioner ten thousand arpents of land, and by said decree 
of concession, did order the said quantity to be located and sur- 
veyed on any part of the royal domain in said province, at the 
election of said petitioner. That the said quantity of land was, 
afterwards, on the twentieth day of February, one thousand eight 
hundred and four, surveyed and located by the deputy-surveyor, 
Don Santiago Rankin, on a vacant part of the public land, situ- 
ate about fifteen miles west of the Mississippi river, and seventy 
miles north of the town of St. Louis, on a branch of the river 
Cuivre, and bounded as follons: commencing at a point in the 
northeast quarter of section twenty-five, township fifty-one north, 
range three west; runs thence north sixty-eight east, three hun- 
dred and seventeen chains eight links, to a point in the north- 
east quarter of section fourteen, township fifty-one north, range 
two west; thence north twenty-two west, two hundred and four- 
teen chains and sixteen links, to a point in the southeast quarter 
of section thirty-four, township fifty-two north, range two west ; 
thence south sixty-eight west, three hundred and seventeen 
chains and eight links, to a point in the southeast quarter of sec- 
tion eleven, township fifty-one north, range three west; thence 
south twenty-two east, two hundred and fourteen chains sixteen 
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links, to the place of beginning. And that a certificate of said 
survey was duly made and recorded in the book of record of 
surveys kept by the said petitioner as surveyor as aforesaid. 
That before the time when claims should have been filed pursu- 
ant to the act of Congress of the second March, one thousand 
eight hundred and five, the said decree of concession and certifi- 
cate of survey were, by mistake, thrown into the fire and de- 
stroyed. That in consequence of the destruction of said conces- 
cession and certificate of survey, the said petitioner considered 
that he was excluded from the benefit of the act of Congress 
passed for the relief of land claimants, and omitted to file any no- 
tice of his claim, and has, thereby, been deprived of the bene- 
fit of the laws heretofore passed by Congress. That of the said 
iract of land, one thousand nine hundred and forty-seven acres 
and thirty-five hundreds of an acre, have been sold by the Uni- 
ted States, and that the residue of the said tract is not claimed 
or possessed by any person other than the petitioner. And that the 
same has been reserved from public sale until the final adjudi- 
cation thereon by the proper tribunal. The petitioner prays that 
the validity of his said claim may be inquired into and decided, 
and that his claim and title may be confirmed to all that part of 
the said tract which has not been sold as aforesaid by the United 
States, and that he be authorized to enter, in any of the land 
offices in the state of Missouri, the quantity of one thousand nine 
hundred and forty-seven acres and thirty-five hundreths of an 
acre of land, the quantity sold as aforesaid by the United States. 
It appears, also, that on the seventeeth day of March, one thou- 
sand eight hundred and twenty-five, Julie Soulard, widow of the 
said petitioner, and James G. Soulard, Henry G. Soulard, Eliza 
Soulard, and Benjamin A. Soulard, children and heirs at law of 
the said petitioner, filed their petition setting forth that the said 
Antoine Soulard, after having filed and prosecuted his said peti- 
tion, died, leaving the said widow and children his only heirs 
and legal representatives ; and praying that the said cause might 
be revived and stand in their names against the United States ; 
and the attorney of the United States freely admitting all the 
facts set forth in the petition of the said widow and children, the 
said cause was revived accordingly. 
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eid And it also appearing that the answer of the attorney of the 
| of United States sets forth, in substance, that he is wholly unin- 
id. formed of all the matters and things in the said petition of An- 
nm toine Soulard, revived as aforesaid contained, and, therefore, that 
- he does not admit the same to be true, and that he prays the court 
ifi- that the said petitioners may be held and required to prove all 
= such facts, matters, and things, the existence whereof is, or may 


be deemed nacessary to the confirmation of the said claim. And, 


a moreover, that the said petitioners may be required and com- 
sis pelled to produce and show to the court the law, usage, or cus- 
“~ tom, by force and virtue whereof the said claim can or ought to 
* be confirmed. And it further appearing, by the finding of the 


id jury empannelled to try the issue directed in this cause, that such 
concession was made to the said Antoine Soulard, as in the said 
petition is stated. And it also appearing in evidence offered on 
d the part of the said petitioners, that a survey of the said land was 
made, and a plat thereof recorded, as in the said petition is sta- 


: ted. And that it was the practice of the lieutenant-governor of 
t upper Louisiana to make concessions of land in virtue of their 
1 office, as such governors, and not in virtue of any commission 
f as sub-delegate. And after debate of the matters aforesaid, and 

the court having inquired into the validity of the title of the 
said petitioners ; and for that it appears to the court that no 


grant of the king’s domain could have been legally made, unless 
made in virtue of some law or authority fromhim. And for that 
the regulations of Count O’Reily, of the eighteenth of February, 
in the year one thousand seven hundred and seventy; and of 
governor Gayoso, of the ninth of September, one thousand seven 
hundred and ninety-seven; and of Morales, the intendant, of 
the seventeenth of July, one thousand seven hundred and nine- 
ty-nine, exhibit a general intention and policy on the part of the 
Spanish government, in relation to the disposition of the public 
domain, which excludes every reasonable supposition of the ex- 
istence of any law, usage, or custom, under and in conformity 
to which the alleged concession might have been perfected into 
a complete title, had not the sovereignty of the country been 
transferred to the United States, and for the principles, commands, 
and prohibitions in those regulations contained, are not to be re- 
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conciled with any idea of the legality of the said concession, and 
are incompatible with the existence of any law, usage, or cus- 
tom in confomity with which the said concession might have been 
confirmed, had no change of sovereignty taken place. The court 
doth, therefore, find the alleged concession and claim of the pe- 
titioners to be illegal in its origin, and invalid ; and doth, there- 
fore, decide, adjudge, and decree against the validity of the 
same ; and doth further order, adjudge, and decree, that the said 
petitioners pay all costs and charges occasioned in and about the 
prosecution and defence of this suit. 
The petitioners entered an appeal to this court. 


At January term, 1830, the ease was argued by Mr. Benton, 
for the appellants, and by Mr. Wirt, attorney-general, for the 
United States. The court held the case under advisement, as 
stated in the opinion reported in 4 Peters 511. 


The appeal was again argued at January term, 1835, by Mr. 
White, for the appellants, and by Mr. Butler, attorney-general, 
for the United States; and was held under advisement to this 
term ; when 


Mr. Justice Batpwin delivered the opinion of the Court. 

This is an appeal from the decree of the district court of Mis- 
souri, on the petition of the plaintiffs, praying for the confirma- 
tion of their claim to a tract of land, pursuant to the act of 1824, 
for the settlement of claims to land in that state. 

The petition was in due form, setting forth such a case as gave 
jurisdiction to the court below, who decided the claim to be in- 
valid; the appeal is regularly taken according to the terms of 
the law. It is in full proof that, on the 20th April, 1796, the 
lieutenant-governor of upper Louisiana, in consideration of the 
services rendered to the Spanish government by Antoine Soulard, 
the ancestor of the petitioners, made a concession or order of 
survey to him and his heirs forever, of a tract of land of ten thou- 
sand arpents, French measure, to be surveyed and located on any 
vacant land in the royal domain. Pursuant to this order, a sur- 
vey was made in February 1804, and recorded in the office of 
the surveyor-general of the district, in March following. 
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To the confirmation of this title various objections were made, 
on the ground that such concession was not authorized by the 
laws of Spain; but as they have all been fully considered and 
overruled in the numerous cases which have been decided by 
this Court, in claims to land in Florida, under the treaty with 
Spain, and in Missouri under the treaty with France, and the 
various acts of Congress on the subject ; it is deemed unnecessa- 
ry to notice them. To the survey no objections have been made, 
if the concession is valid ; of which we can have no doubt, con- 
sistently with the principles heretofore established by this court. 

We are therefore of opinion, that the claims of the petitioners 
to the land described in their petition is a good and valid title 
thereto by the law of nations, the laws, usages, and customs of 
Spain, (under whose government the title originated, ) the treaty 
between France and the United States for the cession of Louisi- 
ana, and the stipulations thereof, as well as the acts of Congress 
in relation thereto ; and that it ought to be confirmed to the peti- 
tioners agreeably to the prayer of their petition. 

The Court doth therefore finally order, adjudge, and decree, 
that the decree of the district court of Missouri be, and the same 
is hereby annulled and reversed, except as to such part or parts 
of the land surveyed to the said Soulard, pursuant to the afore- 
said concession, as had been sold by the United States before the 
filing of the petitions in this case, as to which the decree of the 
district court is hereby affirmed, and the land so sold confirmed 
to the United States. And this Court, proceeding to render such 
decree as the district court ought to have rendered, doth further 
order, adjudge, and decree, that the title of the petitioners to all 
of said land embraced in said concession and survey, which has 
not been so sold by the United States, is valid by the laws and 
treaty aforesaid, and is hereby confirmed to them, agreeably to 
said concession and survey. And the Court doth further order, 
adjudge, and decree, that the surveyor of the public lands in the 
state of Missouri shall cause the land specified therein and in 
this decree, to be surveyed at the expense of the petitioners, and 
to do such other acts thereon as are enjoined by law on such 
surveyor. Also, that suchsurveyor shall certify on the plots and 
certificates of such survey to be so made, what part or parts of 
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the original survey of such land has been sold as aforesaid by 
the United States, together with the quantity thereof. Which 
being ascertained, the said petitioners, their heirs or legal repre- 
sentatives, shall have the right to enter the same quantity of land 
as shall be so certified to have been so sold by the United States, 
in any land office in the state of Missouri, after the same shall 
have been offered for sale, which entry shall be made conforma- 
bly to the act of Congress in such case made and provided. 
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Harriet E. Hook anb OTHERS, APPELLANTS V. JouN Linton, 
CURATOR. 


The death of the appellee having been suggested, and the counsel for his executor 
offering to enter his appearance for the executor, the court sustained a motion to 
dismiss the cause, as no person appeared to prosecute the suit for the appellants. 


BILL in equity from the district court of Louisiana, brought by 
appeal to this court, from a decree of the district court dimissing 
the bill upon a demurrer. 


It was suggested by Mr. Porter, as counsel for appellee, that 
Linton was dead, and he was ready to enter his appearance for 
his executor, and to revive the suit ; and as no person appeared 
io prosecute the suit for the appellants, he moved for a dismissal 
of the appeal. 

The Court took the motion into consideration, and on the suc- 
ceeding day directed the appeal to be dismissed. 
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SamueL B. Hosart AND OTHERS, CLAIMANTS OF THE Brié 
Hore anp CarGo, APPELLANTs v. ANDREW DroGAN AND 
OTHERS, LIBELLANTS. 


Salvage. The brig Hope, with a valuable cargo, had been conducted, in the evening, 
by a pilot inside of Mobile Point, where pilots of the outer harbor usually leave 
vessels which they pilot inside of that bar. The pilot was discharged, and the Hope 
proceeded up the bay of Mobile. The wind soon after changed, blew a violent gale 
from the northwest, both anchors parted, and the Hope was driven on a shoal out- 
side of the point, among the east breakers. The gale increased to a hurricane, and 
forced the vessel on her beam-ends, and her masts and bowsprit were cut away. 
The master and crew deserted her to save their lives. After various fruitless efforts 
to save her, the libellants, all pilots of the outer harbor of Mobile, two days after 
she was stranded, and while yet in great peril, succeeded ; and she was brought up 
to the city of Mobile by them, towed by their pilot-boat, assisted by a steamboat 
employed by them. On a libel for salvage, the district court of the United States 
for the district of Alabama allowed, as salvage, one-third of $15,299 58, the ap- 
praised value of the brig and cargo. ‘The owners of the brig and cargo appealed to 
this court. ‘ 

The amount of salvage allowed by the district court is certainly not, under the cir- 
cumstances of the case, unreasonable. This court is not in the habit of revising 
such decrees as to the amount of salvage, unless upon some clear and palpable mis- 
take, or gross over-allowance of the court below. It is equally against sound 
policy and public convenience to encourage appeals of this sort in matters of discre- 
tion; unless there has been some violation of the just principles which ought to reg- 
ulate the subject. 

Suits for pilotage on the high seas, and on waters navigable from the sea, as far as 
the tide ebbs and flows, are within the admiralty and maritime jurisdiction of the 
United States. The service is strictly maritime, and falls within the principles al- 
ready established by this court in the case of the Thomas Jefferson, (10 Wheaton’s 
R. 428,) and Peyroux v. Howard, (6 Peters’s R. 682.) 

The jurisdiction of the district courts of the United States, in cases of admiralty and 
maritime jurisdiction, is not ousted by the adoption of the state laws by the act of 
congress. The only effect is to leave the jurisdiction concurrent in the state courts : 
and, if the party should sue in the admiralty, to limit his recovery to the same pre- 
cise sum, to which he would be entitled under the state laws, adopted by congress, 
if he should sue in the state courts. 

A pilot, while acting within the strict line of his duty, however he may entitle him- 
self to extraordinary pilotage compensation for extraordinary services, as contra- 
distinguished from ordinary pilotage for ordinary services, cannot be entitled to 
claim salvage. In this respect he is not distinguished from any other officer, public 
or private, acting within the appropriate sphere of his duty. But a pilot, as such, 
is not disabled, in virtue of his office, from becoming a salvor. On the contrary, 
whenever he performs salvage services beyond the line of his appropriate duties, or 
under circumstances, to which those duties do not justly attach; he stands in the 
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same relation to the property as any other salvor: that is, with a title to compensa- 
tion to the extent of the merit of his services, viewed in the light of a liberal public 
policy. 

Seamen, in the ordinary course of things, in the performance of their duties, are not 
allowed to become salvors, whatever may have been the perils, or hardships, or gal- 
lantry of their services in saving the ship and cargo. Extraordinary events may 
occur, in which their connexion with the ship may be dissolved de facto, or by ope- 
ration of law; or they may exceed their proper duty, in which cases they may be 
permitted to claim as salvors. 

It is not within the scope of the positive duties of a pilot to go to the rescue of a 
wrecked vessel, and employ himself in saving her or her cargo, when she was 
wholly unnavigable. That is a duty entirely distinct in its nature, and no more 
belonging to a pilot, than it would be to supply such a vessel with masts or sails, or 
to employ lighters to discharge her cargo, in order to float her. It is properly a sal- 
vage service, involving duties and responsibilities, for which his employment may 
peculiarly fit him; but yet in no sense included in the duty of navigating the ship. 

This was a case where the libellants acted as salvors, and not as pilots. They had, 
at the time, no particular relation to the distressed ship. They proffered useful ser- 
vices as volunteers, without any pre-existing covenant, that connected them with 
the duty of employing themselves for her preservation. ‘The duties they undertook 
were far beyond any belonging to pilots, and precisely those belonging to salvors. 


ON appeal from the district court of the United States for the 
southern district of Alabama. - 


The ship Hope was bound to Mobile from Havana, in Janua- 
ry, 1832, with a cargo of fruit, sugar, coffee, segars, and tobac- 
co. She arrived off the port of Mobile on the 24th January, 
1832, took a pilot, and was carried safely within Mobile Point, 
to a place at which the pilots are usually discharged ; the pilot 
then left her, and she proceeded some distance up the bay, and 
came to anchor about six miles within Mobile Point. 

In the night, the wind rose to a powerful gale ; in the course 
of which the brig parted her cables, and was driven by the force 
of the winds and waves below Mobile Point, where she grounded. 
The master and crew, in order to save their lives, took to the 
boat, and left the brig and cargo. 

The vessel remained grounded for some time in great peril, 
having bilged, and having four feet water in her hold. The li- 
bellants, who were pilots of the outer harbor of Mobile, after 
having, without success, made previous efforts to board her, at 
length succeeded ; and less than half an hour afterwards, the wind 
having changed, the vessel and cargo floated off; and the libel- 

lants took her in charge. Had not the libellants been on board 
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the Hope at the time the wind changed, she would have been 
driven ov the opposite shore, and would, with her cargo, in the 
opinion of the witnesses examined in the district court, have 
been totally lost: She was towed by the boats of the libellants 
into the port of Mobile. 

The libellants proceeded for salvage against the Hope and 
cargo, and the district court awarded to them, as salvage, one- 
third of the value of the ship and cargo. ‘The total value of the 
property saved was $15,299 58. 

The owners appealed to this Court. 


The case was argued by Mr. Ogden, for the appellants, and 
by Mr. Southard, for the appellees. 

The facts of the case arestated more at large in the opinion 
of the court. 


Mr. Ogden contended, that as the libellants were pilots of the 
outer bay of Mobile, they could not be considered as salvors ; 
and could not claim salvage for such services as those which had 
been rendered to the Hope. The proceedings in the district 
court were for salvage, as appears by the bill; and the decree 
of that court, made on the 18th January, 1833, is for one-third 
of the amount of the appraised value of the property saved, “as 
salvage.” 

Having claimed as salvors, and the law not authorizing such 
a claim, they cannot now, by an amendment of the libel, state 
such a claim as this court will ratify. The amendment would 
alter the whole nature of the case; and although amendments are, 
in many cases, allowed in an appellate court, this is not such a 
ease. Cited 9 Cranch, 244, 284. The Edward 1 Wheat. 261 ; 
7 Cranch, 570; Divina Pestora, 4 Wheat. 52. 

The following points were presented for the consideration of 
the court: 

1. That it was the duty of the libellants, as pilots, to give 
any assistance in their power, to vessels in distress, within the 
limits of their pilot ground ; and this being a service rendered in 
discharge of their duty, forms no case for a claim of salvage. 

2. That the act of congress leaves the regulations of pilots 
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to the state laws ; and by the law of Alabama, any extra allow- 
ance claimed by pilots, must be fixed by the wardens of the 
port. 

3. That the district court of Alabama had no jurisdiction in 
this case. 

By the libel it appears that the libellants were pilots of the 
port of Mobile, in Alabama; and the first question for the con- 
sideration of the court is, whether pilots can claim salvage un- 
der the circumstance of this case. 

The principles of law which regulate such claims, claims for 
compensation and reward for services which are performed in 
the ordinary course of the duties of the sitation of the person 
who performs them, virtute officii, are reported in the case of 
Le Tigre, 3 Wash. C. C. R. 570, 71. A pilot is not entitled to 
salvage unless he goes beyond his ordinary duties. A person who 
is bound to render assistance in saving a ship, cannot be consider- 
ed a salvor. The Neptune, 1 Hog. Ad. Rep. 266; The Joseph, 
1 Rob. Ad. Rep. 257. A pilot is not to claim asa salvor. Bees. 
Ad. Rep. 212. A case has been decided by Mr. Justice Thompson, 
in the circuit court of the southern district of New York, in which 
pilots who had rescued the ship from great danger, were not ad- 
mitted to be salvors. The case of the Wave, Mss. Rep. The 
danger in which the vessel may be, does not lessen the duty of a 
pilot to rescue and save her. When a vessel is in distress, and is 
found in that situation by pilots on their cruising ground, it is 
their duty as pilots to bring her into port. If the services have 
been great, they are entitled to extra pilotage, to be decided ac- 
cording to the laws of the state of which the port out of which 
the pilots cruise is a part. The regulations of pilots of the port 
of Mobile, make provision for extra compensation in such cases ; 
and in conformity with these regulations, and under them, the 
libellants were bound to present their claims. 

It was contended that the case of the Wave was in all import- 
ant particulars the same as the case before the court. The 
Wave was outside of the port of New York, was in great peril, 
and was boarded off Sandy Hook by the pilots. The court would 
allow no salvage. 

On the second point, it was argued that if the libellants cannot 
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claim as salvors, they cannot claim extra compensation by pro- 
ceeding in the district court by a libel. The compensation or 
extra allowance must be fixed, according to the laws of Alabama, 
by the wardens of the port of Mobile. 

It is admitted that claims for services rendered by pilots which 
may entitle them to extra allowances, may be entertained in the 
admiralty ; but the admiralty jurisdiction of the courts of the Uni- 
ted States in such cases is concurrent with that of the courts of the 
States—It is not exclusive. In the same manner, actions for 
seamen’s wages may be maintained in the courts of common law, 
although they are more properly of admiralty proceedings. It is 
for convenience, as all the seamen of a ship may be joined in a 
libel for wages, that such claims are generally presented in the 
admiralty ; and not because the admiralty has exclusive cogni- 
zance of them. The jurisdiction of the courts of common law 
and of courts of admiralty being concurrent, the recovery in both 
courts should be the same, and should be regulated and limited 
by the provisions of a law applicable to the case. To suppose 
that proceedings in one court would produce a different result, 
a higher or a lower rate of compensation, would not be proper. 
The principles of the law in both courts should be alike, as would 
be the evidence ; and the application of these principles should be 
the same. 

If then a compensation is fixed by law for the services of a 
pilot, he cannot, by coming into the admiralty, ask a greater 
compensation than is allowed him by a law applicable to the case. 
If, by the provisions of a law, extra compensation is to be given, 
and the manner in which the amount of such compensation is to 
be determined is fixed ; no recovery can be had in the admiralty 
until after a proceeding under the provisions of the law shall have 
determined the amount of the allowances ; and that alone can be 
recovered in the admiralty. Has the law fixed any compensa- 
tion for the services of pilots who perform ordinary or extraor- 
dinary duties? 

The constitution of the United States gives to congress the 
power to regulate commerce. Under this power it may be that 
congress might regulate the pilots in all the ports of the United 
States; but it is not admitted that they could do this to the full 
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extent: they could not regulate the compensation to pilots, for, 
if they could, they might regulate the wharves and fix the rate 
of wharfage in all the seaports. The duties of pilots, their re- 
gulation, their compensation, are properly left to the legislatures 
of the states of the Union. Congress, whatever may be their 
powers, have, by an act passed on the 7th of August, 1794, (2 
Laws U. S. chap. 9, see. 4,) declared that pilots in the ports of 
the United States shall be regulated by state laws. By this pro- 
vision, the laws of the states are to govern in all the claims made 
by pilots, until congress shall interfere. 

Alabama has passed laws for the government and regulation 
of pilots and pilotage ; the fare for the ordinary services of pilots 
is fixed, and provision is made for determining the compensation 
for extraordinary services. ‘This is to be determined by the 
wardens of the port. Their law is in all respects the same as the 
law relative to pilots in New York. 

it has been decided by Mr. Justice Thompson, in the case of 
the Wave, that congress has, by their act of 1794, adopted all 
the laws of the states in relation to pilots. If so, then the libel- 
lants could not proceed in the district court of Alabama, as that 
court had no jurisdiction of the case. 


Mr. Southard, for the appellees. 

The libellants are pilots of the outer harbor of Mobile ; and 
their duty is to conduct vessels from the gulf of Mexico into the 
bay of Mobile. They performed services by which the brig 
Hope and cargo were saved from a total loss and entire destruc- 
tion; and by the district court of the United States for the dis- 
trict of Alabama, they have been allowed one-third of the value 
of the property saved, as salvage. They presented themselves 
before that court as salvors, and their claim here is purely a 
question of salvage. This claim is distinctly made in the libel 
as a claim for salvage; and it will be treated as such in the ar- 
gument now addressed to the court. 

It is not denied that the services of the libellants were merito- 
rious. They boarded the vessel when she was in extreme peril, 
while she was yet aground, before she floated off by the change 
of wind; she was saved from being driven to the opposite shoal, 
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where she would have been totally wrecked. All the duty re- 
quired from pilots had been done when the Hope had been con- 
ducted up to the inner harbor of Mobile. For twenty-seven 
hours the pilot who had navigated her up to Mobile had been on 
board of the Hope, and he was properly discharged: all that 
could be required of a pilot of the outer harbor had been done, 
and his connexion with the vessel was at an end. If, after a ves- 
sel arrives in the inner bay, a pilot is wanted, a pilot of that bay 
is called upon. Thus one of the libellants who had piloted the 
vessel up the bay, had ceased to have any connexion with her ; 
and the other libellants never had any thing to do with her, until 
they went on board of her after the disasters had occurred which 
had driven her on shore. For two hours after the pilot had left 
her she had remained at anchor. If, within that time, her situa- 
tion had become such as to require a pilot, if she had become 
dismasted, cast away, sunk, no duties could have been called for 
from the pilot of the outer harbor. Pilots are not general con- 
servators of shipping. They are not to be called upon more than 
any other persons to save vessels. 

The Hope had been driven out to sea; she was on shore half 
a mile out of Mobile Point ; she was in no “ port,” no “ harbor,” 
no “bay,” which are the places mentioned in the act of con- 
gress of 1794. The place where she lay was on “ the high seas,” 
beyond the local jurisdiction of the state of Alabama, or of any 
state; innocounty. All the authorities make the place the “high 
seas.” It was where “the winds and waves prevail without 
check or control :’? beyond the fauces terre. She was a wreck 
on the ocean. 

Other facts are proper to be considered. The ship and cargo 
were in a situation of imminent peril ; her masts and spars were 
cut away. She had no cable, no anchor; all were lost. She 
was striking on the ground, amidst the breakers; had sprung 
aleak, and had two feet of water in her hold before she struck 
on the bank, and upwards of three feet when she floated, with 
the libellants on board; her pumps were choked; she had a 
signal of distress at the stump of the mast; the captain and crew 
had deserted her to save their lives, and there was no living 
man on board. 
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The Hope was not in a situation to require a pilot. No pilot- 
age services would have been useful to her: and the evidence 
shows that such was the opinion of the master, for he did not call 
en the libellants, as pilots, to go to the rescue of the vessel. 

While she was in this situation, some persons, other than the 
libellants, went on board of her and saved some articles. They 
could not remain with her, and she was again abandoned and 
deserted. Twenty-four hours afterwards the libellantstook charge 
of her. The articles saved from the vessel, before the libellants 
boarded her, were the subject of salvage. These circumstances, 
and others of equal importance, of the same character, exhibit a 
ease of property actually rescued by the libellants from entire 
loss, at great hazard to them, and with great labor and difficulty. 
If they are considered as salvors by this court, the allowance of 
the district court must be ratified. Salvage is the reward for 
efficient services ; and it is a premium which is given to induce 
like efforts, when, by the casualties of the ocean, they are re- 
guired. The proposition of the counsel for the appellants is, that 
the libellants were pilots, and not salvors. If this is the case 
pilots can never be salvors. To show that this is not the law, 
the following cases were cited: The Helen, 3 Rob. Rep. 183 ; 
the Apollo, 3 Rob. 249; the Two Catharines, 2 Mason’s Rep. 
$35, 338; 2 Cranch, 268. 

To carry the principle contended for by the counsel of the 
appellants into effect, would produce the highest injustice. An 
officer performing acts within the sphere of his duty, is not to ask 
for more than his regular compensation ; but beyond it, and out of 
the line of his duty, there is no reason why services so extensive, 
if meritorious, shall not be rewarded. 3 Kent’s Commentaries, 
197,198. To say that pilots shall not have salvage, in any case, 
is a dangerous position ; dangerous to humanity, dangerous to 
commercial property, and ought not to be admitted. 

As to the appellant’s second point, it is submitted that to main- 
tain it, counsel must show that, by law and regulation, it was the 
duty of the pilots to save the Hope in the situation in which she 
was. 

As she was not in any of the places mentioned in the act of 
congress of 1794; in no “port,” no “harbor,” no “ bay,” no 
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‘“‘haven,”’ the aet does not apply: the law, on a doubtful poiut, 
should not receive a severe construction. 

But the constitutionality of that law, if correctly construed by 
the counsel for the appellants, may be doubted. If there can be 
power in the states to regulate pilots in the bays, harbors, and 
havens of the United States ; if congress can give such powers ; 
the whole jurisdiction of the admiralty: may be surrendered and 
no longer exist in the courts of the United States. If congress 
can authorize the regulation of pilots in harbors, by the states, 
no power exists in congress to give to the states the regulation 
of pilots on the high seas. 

{t may be doubted if congress can say to a party who has # 
case of admiralty and maritime jurisdiction, your case shall be 
decided by the wardens of a port in one of the states. The 
act of 1794 was but temporary, as it provides for the regulation 
of pilots in the states until otherwise regulated. Pilotage is a sub- 
ject, from its very nature, of admiralty jurisdiction ; and it is also 
of common law jurisdiction. But it is denied that congress can 
prevent its being cognizable in courts of admiralty, encum- 
bered by state laws ; although it shall be allowed to be within 
the concurrent jurisdiction of the courts of common law. 

The argument that pilotage cannot be the subject of jurisdic- 
tion in two courts is not sound. Such concurrent jurisdiction 
frequently exists. Cases are sustained in courts of common law, 
which are also cognizable in courts of chancery. A larger reliet 
is often sought and obtained in chancery, than is afforded at com- 
mon law. 

If the case of the Wave shall be considered as influencing the 
claim of the libellants, it is submitted that, as the pilot laws ot 
New York were passed before the act of congress of 1794, that 
act might be considered as having adopted those laws: but Ala- 
bama was not a state in 1794; and it will not be elaimed that 
by prospective legislation congress could adopt state laws to be 
enacted at a future period. 

The case of the Wave was, in all its material features, differ- 
ent from that of the Hope. The Wave was within the fauees 
terre ; within the pilot ground; within a bay, a haven, and sub- 
ject to the laws regulating pilots : and, in that case, it was said by 
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the judge that pilotage is of admiralty jurisdiction ; and he also 
says that there may be cases in which pilots may be salvors. 
This is stated after a full examination of all the decided cases. 


Mr. Ogden, in reply, argued that in the situation the Hope was 
when boarded by the libellants, nearly afloat, she should have 
been brought by the libellants into Mobile, in their capacity of 
pilots. Had she been found at sea, and in a state of wreck, de- 
serted, the pilots, as pilots, should have taken charge of her. 

Until congress shall pass laws regulating pilots they are ne- 
cessarily of State regulation. They reside in the particular 
states, and their transactions are essentially connected with the 
safety and welfare of the citizens, and with the business of the 
states where they reside. Unless prohibited by congress, the 
establishment of a system for their government seems of essen- 


‘tial importance and necessity. 


When congress declared that pilots should be regulated by 
state laws, they did not take away the admiralty jurisdiction. 
They oblige the pilot to submit to the regulations of the states 
as to the amount of pilotage; but this ascertained, he may en- 
foree its payment in an admiralty proeceding. 


Mr. Justice Srory delivered the opinion of the Court. 

This is an appeal from a deeree of the district court for the 
southern district of Alabama, in the case of a libel for salvage, 
instituted in the court below by the appellees. That decree 
awarded to the appellees one-third of the appraised value of the 
brig and eargo as salvage : the appraised value being $15,299 58. 

‘The material facts of the case are as follows. The brig Hope, 
belonging to Charlestown, near Boston, being on a voyage from 
the Havana to the port of Mobile, on the 24th of January 1832, 
took a pilot (who was one of the libellants) about ten miles W. 
S. W. from Mobile point, by whom she was conducted inside of 
Mobile point, to the place, where the pilots at the outward bar of 
that point usually leave vessels which they pilot inside of that bar, 
about half past seven o’clock of the evening of the next day ; and 
he was then discharged by the master of the brig. The brig 
then proceeded on her course up the bay of Mobile, and came to 
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anchor about nine o’clock the same evening. About this time 
the wind changed to the northwest, and in the course of the 
night it blew a violent gale ; the brig parted both her anchors, 
and was. driven outside of Mobile point about two miles, and then 
brought up among the east breakers. At this time the gale 
had increased to a hurricane, the sea broke over the brig in every 
direction, and forced her on her beam-ends. At five o’clock in 
the morning the masts and the bowsprit were cut away to relieve 
and right her, for the safety of the vessel, cargo, and crew, 
and a signal of distress was hoisted. At noon, the flood tide 
making, the breakers increasing, and the gale continuing, there 
being two feet of water in the hold, and the pumps being choked 
with coffee, the master and crew, to save their lives and the 
ship’s papers, left the brig in the long-boat and made for the 
shore, and were taken up by the custom-house boat. On the 
evening of the next day the master of the brig made arrange- 
ments with the libellants, who are all pilots of the port of Mobile, 
with their boats and the crew of the brig, to make efforts to ex- 
tricate the brig and cargo from their perilous condition. Accord- 
ingly, the next morning an attempt was made by the libellants and 
the master (the mate and the crew of the brig declining to assist) 
to get on board of the brig ; but it still blew so fresh, that it beeame 
impossible to board her. The master of the brig then went on 
shore from the pilot boat, which anchored at Mobile point. About 
one o’clock of the same day the brig shifted her position, and 
the libellants discovered her to be nearly afloat. The pilot boats 
were then got under weigh, and in about three-quarters of an 
hour afterwards the libellants, being then on board, and no other 
persons, the brig floated. At this time the wind was blowing 
fresh from E. S. E.; and if the brig had not been taken posses- 
sion of by the libellants she would have been drifted on the west 
bank, and have become a complete wreck. The brig was then 
towed by the pilot boats and a steamboat, procured by the libel- 
lants, to the port of Mobile, in the course of the two succeeding 
days. Such are the material facts. 

In the course of the proceedings in the court below, an agree- 
ment was asserted to have been made between the parties, that, 
in case the vessel and cargo should be saved, the compensation 
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should be fixed by the chamber of commerce of Mobile. That 
agreement, however, is denied, by the libellants, to have been 
applicable to the actual circumstances of the case; and no com- 
pensation was, in fact, awarded by the chamber of commerce. 
That agreement has not been insisted on here in the argument on 
either side; and, indeed, being to a mere amicable tribunal, as 
arbitrators, could not, in a case of this sort, be now insisted up- 
on to bar the jurisdiction of the court. It is wholly unlike the 
case, where a positive law has fixed the mode of ascertaining the 
compensation. 

No objection has been made to the amount of salvage decreed 
by the court below, if the libellants are entitled to any. And 
the objection has been properly abandoned ; for the amount under 
the circumstances is certainly not unreasonable. Besides, this 
court is not in the habit of revising such decrees as to the amount 
of salvage, unless upon some clear and palpable mistake or gross 
over-allowance of the court below. It is equally against sound 
policy and publie convenience to encourage appeals of this sort 
in matters of discretion ; unless there has been some violation of 
the just principles which ought to regulate the subject. 

Three objections have been made to the decree: First, that 
it was the duty of the libellants, as pilots, to give every assist- 
ance in their power to a vessel in distress within the limits of 
their pilot gound ; and that this, being a service rendered in the 
discharge of their duty, forms no case for a claim of salvage. 
Secondly, that the act of congress on this subject, (act of 7th of 
of August, 1789, ch. 9. ) leaves the regulation of pilots to 
the state laws; and that by the laws of Alabama any extra al- 
lowance claimed by these pilots must be fixed by the wardens of 
the port. Thirdly, that the district court had no jurisdiction of 
the case. 

In respect to the last objection, it has been urged in a very 
limited form, not as an objection to the jurisdiction of the courts 
of admiralty to entertain suits for pilotage generally ; but only 
for pilotage under circumstances like the present, where a fixed 
compensation is established, under the authority of congress, by 
the state laws. We are of opinion that suits for pilotage on the 
high seas, and on waters navigable from the sea, as far as the 
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tide ebbs and flows, are within the admiralty and maritime juris- 
diction of the United States. The service is strictly maritime, and 
falls within the principles already established by this court in the 
ease of the Thomas Jefferson, (10 Wheaton R. 428,) and Pey- 
roux v. Howard. (6 Peters R. 682.) 

The other part of the objection is not, in our opinion, main- 
tainable. The jurisdiction of the district courts of the United 
States, in cases of admiralty and maritime jurisdiction, is not 
ousted by the adoption of the state laws by the act of congress. 
The only effect is to leave the jurisdiction concurrent in the 
state courts ; and, if the party should sue in the admiralty, to 
limit his recovery to the same precise sum, to which he would 
be entitled under the state laws, adopted by: congress, if he 
should sue in the state courts. 

The second objection has been met at the bar by an argument 
of a grave east, viz. that the act of congress, so far as it adopts 
the future laws to be passed by the states on the subject of pilot- 
age, is unconstitutional and void; for congress cannot delegate 
their powers of legislation to the states; and that as Alabama 
was not admitted into the union as a state until the year 1819, 
and its laws on this subject have been long since passed, (in 
1522) these laws are, ipso facto, nullities. ‘This question was 
much discussed in the case of Gibbons vy. Ogden, (9 Wheaton, 
R. 207, 208,) and may not be without difficulties. But we are 
spared from any discussion of it on the present occasion, because 
we are of opinion, that the present is not a case of pilotage, but 
of salvage ; and congress have never confided to the states any 
power to regulate salvage on the sea, or on tide waters ; but the 
same belongs to the district courts, in virtue of the delegation 
to them of admiralty and maritime jurisdiction. 

Whether, indeed, this be a case of salvage or not, is the point 
involved in the first objection ; and we shall now proceed to state 
the reasons why we are of opinion, that it is. 

We agree to the doctrine stated in the cases cited at the bar, 
that a pilot, while acting in it in the strict line of his duty, however 
he may entitle himself to extraordinary pilotage compensation 
for extraordinary services, as contradistinguished from ordinary 
pilotage for ordinary services, cannot be entitled to claim sal- 
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vage. In this respect he is not distinguished from any other 
officer, public or private, acting within the appropriate sphere of 
his duty. Buta pilot, as such, is not disabled, in virtue of his 
office, from becoming a salvor. On the contrary, whenever he 
performs salvage services beyond the line of his appropiate du- 
ties, or under circumstances, to which those duties do not justly 
attach ; he stands in the same relation to the property as any 
other salvor ; that is, with a title to compensation to the extent of 
the merit of his services, viewed in the light of a liberal public 
policy. Sir William Scott, in the case of the Joseph Harvey, (1 
Rob. 306, ) speaking upon this subject, where pilots were claim- 
ing as salvors, said, “‘ This is a petition praying salvage ; and it 
is said by his majesty’s advocate, that it is impossible for these 
persons to claim salvage, as there is little more than pilotage due ; 
although it is allowed that the court may, in cases of pilotage, as 
well as of salvage, direct a proper remuneration tobe made. It 
may be in an extraordinary case difficult to distinguish a case of 
pilotage from a case of salvage properly so called ; for it is pos- 
sible, that the safe conduct of a ship, under circumstanees of ex- 
treme personal danger and personal exertion, may exalt a pilotage 
service into something of a salvage service. But, in general, they 
are distinguishable enough ; and the pilot, though he contributes 
to the safety of a ship, is not to claim as a legal salvor.” From 
this language it is obvious, that the learned judge had in his mind 
the distinction between extraordinary piletage services, and sal- 
vage services properly so called; the one clearly going beyond 
the mere line of duty, and the other going merely to the extreme 
line of duty. In the case of the Aquilla, (1 Rob. 37,) where 
a magistrate, acting in discharge of his public duty, demanded to 
be considered as a salvor, the same learned judge said: ‘‘ This, 
however, is certain, that if a magistrate, acting in his public 
duty, on such an occasion, should go beyond the limits of his 
official duty in giving extraordinary assistance, he would have an 
undeniable right to be considered as a salvor.”” The same prinei- 
ple was fully recognised by Mr. Justice Washington, in the case 
of Le Tigre, (3 Wash. Cir. R. 169, 170, 171,) in which, after 
stating that ordinary official duties were not to be compensated 
by salvage, he added: ‘‘ Of this class of cases is that of a pilot, 
VOL. X.—Q 
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who safely conducts into port a vessel in distress at sea. He 
aets in the performance of his ordinary duty, imposed upon him 
by the law and nature of his employment; and he is, therefore, 
not entited to salvage, unless in a case where he goes beyond 
the ordinary duties attached to his employment.”” Mr. Justice 
Thompson in the MS. case of The Wave, cited at the bar, main- 
tained the same doctrine, upon an elaborate review of all the 
cases. It has been also applied to another very meritorious class 
of cases, we mean that of seamen, who in the ordinary course of 
things, in the performance of their duties, are not allowed to be 
come salvors, whatever may have been the perils or hardships or 
gallantry of their services in saving the ship and cargo. We say 
in the ordinary course of things; for extraordinary events may 
occur, in which their connexion with the ship may be dissolved 
de facto, or by operation of law, or they may exceed their proper 
duty, in which cases they may be permitted to claim as sal- 
vors. Such was the case of the seaman left on board in the 
ease of the Blaireau (2 Cranch, R. 268,); and such was the 
exception alluded to in the case of the Neptune (1 Hagg. Adm. 
R. 236, 237.(a) In this last ease, Lord Stowell, after saying 
that the erew of a ship cannot be considered as salvors, gave 
what he deemed the definition of a salvor: ‘* What (said he) is 
a salvor? A person, who, without any particular relation to a 
ship in distress, proffers useful services, and gives it as a volun- 
teer adventurer without any pre-existing covenant, that connect- 
ed him with the duty of employing himself for the preservation 
of that ship.” And it must be admitted, that, however harsh the 
rule may seem to be in its actual application to particular cases, 
it is well founded in publicpolicy, and strikes at the root of those 
temptations, which might otherwise exist to an alarming extent, 
to seduce pilots and others to abandon their proper duty, that 
they might profit by the distresses of the ship, which they are 
bound to navigate. 

Such, then, being the rule, let us see, whether it has any ap- 
plication to the actual circumstances of the present case. In the 
first place, none of the libellants were, at the time of the service 


(a) See 3 Kent, Comm. Lect. 47, p. 199, (Ist edition.) The Two Catherines, 2 
Mason, 319. Newman v. Walters, 3 Bos, and Pull. 612. 
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performed, at all connected with the Hope in the character of 
pilots. The pilot had been regularly discharged at the usual 
place, after arriving at Mobile point ; and he became, therefore, 
as to her, functus officio, until there was some new call for pilot 
duty. Now, the subsequent services, asked by the master and 
profiered by the libellants, as the very agreement suggested in 
the proceedings abundantly shows, was not understood by either 
of the parties to be for mere pilot services, but for services of a 
far different and more extensive nature and character than be- 
long to such an employment. 

Indeed, in no just sense can the services of these libellants be 
deemed to fall within the scope of the duties of pilots. Lord 
Tenterden, in his excellent Treatise on Shipping (part 2, ch. 5, 
s. 1, p. 148,) has defined a pilot to be “ a person, taken on board 
at a particular place, for the purpose of conducting a ship through 
a river, road, or channel, or from or into a port.” His duty, 
therefore, is properly the duty to navigate the ship over and 
through his pilotage limits, or, as it is commonly called, his pilot- 
age ground. The case, therefore, necessarily presupposes, that - 
the ship is in a condition capable of being navigated ; distressed, 
if you please, and laboring under difficulties, but still capable, in 
point of crew, equipments, and situation, of being navigated. No 
one ever heard of its being within the scope of the positive 
duties of a pilot to go to the rescue of a wrecked vessel, and em- 
ploy himself in saving her or her cargo, when she was wholly 
unnavigable. That is a duty entirely distinct in its nature, and 
no more belonging to a pilot, than it would be to supply such a 
vessel with masts or sails, or to employ lighters to discharge 
her cargo, in order to float her. It is properly a salvage service, 
involving duties and responsibilities, for which his employment 
may peculiarly fit him; but yet in no sense included in the duty 
of navigating the ship. Lord Alvanley, in Newman y. Walters, 
(3 Bos. and Pull. 616,) puts a case far short of that, which is 
here presented, as a clear case of salvage. ‘‘ Suppose (said 
he) a tempest should arise, while the pilot is on board, and he 
should go off in a boat to the shore to fetch hands, and should 
risk his life for the safety of the ship in a manner different from 
that, which his duty required ; in such a case it seems to me, 
that he would be entitled to a compensation in the nature of sal- 
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vage ; and I am glad that Sir William Scott appears to entertain the 
same opinion.”” Now, in the case here supposed, the pilot had 
already acquired a relation to the ship by having actually entered 
upon the service as such; and yet the learned judge holds it 
Upon principle, a clear case of salvage. 

What were the circumstances under which the present service 
was performed? The brig was stranded upon a bank, with the 
sea rolling over her ; her masts, and bowsprit were cut away ; 
her pumps were choked ; two feet of water were in her hold ; 
she was deserted by her master and crew, and incapable of 
navigation by herself ; and even when gotten off, she was navi- 
gated only by being towed by two pilot boats and a steamboat 
into port. At this time the libellants had no official connexion 
whatsoever with her as pilots. Where then was the obligation 
on them to go on board, and take charge of a wreck, and to 
hazard their lives and property, and to apply their labor to de- 
liver the brig and cargo from their present imminent perils, any 
more than on any other persons? We know of none. We think 
the whole enterprise was an enterprise of salvage, and not of 
pilotage. It was a case, where they acted as salvors strictly ac- 
cording to the definition of Sir William Scott. They had at the 
time no particular relation to the distressed ship; they proffered 
useful services as volunteers, without any pre-existing covenant, 
that connected them with the duty of employing themselves for 
her preservation. The duties they undertook were far beyond 
any belonging to pilots, and precisely those belonging to salvors. 

For these reasons, therefore, we are of opinion, that the de- 
cree of the district court of Alabama ought to be affirmed with 
costs. 


This cause came on to be heard on the transcript of the rec- 
ord from the district court of the United States for the southern 
district of Alabama, and was argued by counsel; on considera- 
tion whereof, it is adjudged and decreed by this Court, that the 
decree of the said district court in this cause be, and the same is 
hereby affirmed, with costs and damages at the rate of six per 


centum per annum, on the amount decreed by the said district 
court as salvage. 
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Tue Unitrep STaTes, PLAINTIFFS IN ERROR V. THE HEIRS AND 
REPRESENTATIVES OF JosEPH H. HAWKINS, DECEASED. 


Although a venire de novo is frequently awarded by a court of error upon a bill of 
exceptions, to enable parties to amend, and though amendments may, in the sound 
discretion of the court, upon a new trial, be permitted, the venire de novo is, in no 
instance, any thing more than an order for a new trial in a cause in which the ver- 
dict or judgment is erroneous in matter of law; and is never “ equivalent to a new 
suit.” No statute of the United States alters the law in this regard. 

It has never been the practice of the circuit courts, in suits under the law of the 3d 
March 1797, to deny to defendants a claim for credits against the United States, 
because they had not been presented and disallowed before the commencement of 
the suit. The practice to allow a claim for credits, after the suit has been com- 
menced, is sustained by the spirit and letter of the third and fourth sections of the 
statute. When a defendant seeks to obtain a continuance to prevent judgment 
from being granted to the United States at the return term of the cause, he is re- 
quired, by the third section, to make oath or affirmation that he is equitably entitled 
to credits which had been, previous to the commencement of the suit, submitted to 
the consideration of the accounting officers of the treasury department, and rejected ; 
but the fourth section, which directs that no claim for a credit shall be admitted 
upon trial, but such as shall appear to have been presented to the accounting offi- 
cers of the treasury, and by them disallowed, the words “ previous to the commence- 
ment of the suit” are omitted; and further provision is made for a claim for credits, 
at the time of trial, when it shall be proved to the satisfaction of the court, that the 
defendant is in possession of vouchers not before in his power to procure, and that 
he was prevented from exhibiting a claim for such credits, at the treasury, by ab- 
sence from the United States, or some unavoidable accident. Thus showing it to 
be an inflexible requirement of the statute, that the defendant shall have had his 
claim for credits disallowed, before he can prevent the United States from getting 
judgment at the return term, by a continuance of the cause; and that he may have 
them submitted to a jury at the trial, if they have been refused by the accounting 
officers of the treasury, after the suit has been instituted ; or if he can bring himself 
within either of the liberal provisions of the fourth section of the act of the 3d March 
1797. 

If a navy agent, without a receipt from a purser, upon a requisition for money, volun- 
teers to pay demands which it is the purser’s duty to pay, or shall pay the orders 
of a purser, and shall permit the receipts for the sums paid by him to get into the 
purser’s possession, by whom they are exhibited at the treasury, and allowed in the 
final settlement of his account, without the purser’s having given credit to the navy 
agent, or to the government, for the amount; it assumes the character of a private 
transaction between the purser and the navy agent, or becomes a debt due from the 
purser, as an individual, to the navy agent, as a private person: and the latter can- 
not claim the amount at the treasury as an allowance in the settlement of his ac- 
count, nor as a legal or equitable credit in a suit against him by the United States. 
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The statute prevents delinquent officers from delaying the United States by frivolous 
pretences, from obtaining judgment at the return term ; gives tothe defendant the full 
benefit of having every credit to which he may suppose himself equitably entitled, 
and which has been disallowed, passed upon by a jury; and guards the district at- 
torney from surprise, by informing him, through the treasury department, before the 
time of trial, of the credits which have been claimed, and the reasons for the rejec- 
tion of them. All the provisions of this statute, regulating the institution of suits 
and the recovery by judgment of unpaid balances from delinquent officers, are as 
much a part of their bonds, as if they were recited in them; and officers and their 
securities are, in contemplation of law, apprized of those provisions, when their 
bonds are executed. 


IN error to the district court of the United States, from the east- 
ern district of Louisiana. 


This case was before the court at January term 1832, on a writ 
of error to the district court of Louisiana, prosecuted by Na- 
thaniel Cox, Nathaniel and James Dick, plaintiffs in error, v. 
the United States, 6 Peters’s Reports, 172. Nathaniel Cox, 
and John Dick, the father of Nathaniel and James Dick, were 
the sureties of Joseph H. Hawkins, in his official bond to the 
United States, as navy agent of the United States, at New Or- 
leans. In the district court, a judgment was given in favor of the 
United States, and the same was reversed for an informality in 
entering the same. 

On the former writ of error, certain questions were raised as 
to the admission of evidence offered in the district court, on the 
part of the defendants, and rejected by the court. This court 
sustained the decision of the district judge, 6 Peters’s Rep. 
200. 

The judgment of the district court of Louisiana having been 
reversed, the cause went back to that court on the following 
mandate : 

‘¢ Whereas lately in the district court of the United States for 
the eastern district of Louisiana, before you, in a cause wherein 
the United States of America were plaintiff, and the heirs and 
representatives of J. H. Hawkins, the heirs and representatives 
of John Dick and Nathaniel Cox, were defendants, the judgment 
of the said district court was in the following words, viz. 

‘**¢ The court having maturely considered the motion in arrest 
of judgment, now order that judgment be entered up as of the 
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15th instant, against the estate of John Dick and Nathaniel Cox, 
jointly and severally, for the sum of 20,000 dollars, with six per 
centum interest from the 2d day of January 1830, until paid, and 
costs of suit, and that judgment be entered up against Nathaniel 
Dick and James Dick, for the sum of 10,000 dollars each, with 
six per centum interest from the 2d day of January 1830, until 
paid, and the costs.’ As by the inspection of the transcript of the 
record of the said district court, which was brought into the su- 
preme court of the United States by virtue of a writ of error, 
agreeably to the act of congress in such case made and provided, 
fully and at large appears. 

‘** And whereas in the present term of January, in the year of 
our Lord one thousand eight hundred and thirty-two, the said 
cause came on to be heard before the said supreme court, on the 
said transcript of the record, and was argued by counsel, on con- 
sideration whereof, it is adjudged and ordered by this court, that 
the judgment of the said district court in this cause be, and the 
same is hereby, reversed ; and that this cause be, and the same 
is hereby, remanded to the said district court, with direction to 
award a venire facias de novo. 

“You, therefore, are hereby commanded, that such farther 
proceedings be had in said cause, as according to right, justice, 
and the laws of the United States ought to be had, the said writ 
of error notwithstanding.” 

Further proceedings took place in the cause in the district court, 
which are stated at large in the opinion of the court. A verdict 
was rendered against the United States ; and exceptions being 
taken to the charge of the court, the’ United States prosecuted 
this writ of error. 


The case was argued by Mr. Butler, attorney-general, for the 
United States. No counsel appeared for the defendants in error. 

He stated that, on the former trial in the district court, the 
allegation was, that certain sums had been paid at the treasury 
which had not been allowed in favor of the defendant, Na- 
thaniel Cox. These claims were not the matters of defence on 
the second trial; but it was alleged that balances were due to 
Cox, on a separate transaction with the United States, and 
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which were the subject of a separate suit between the defendant, 
Cox, and the United States. The original claim on the de- 
fendant was for upwards $15,000, which was reduced by 
payments into the treasury to $2,870 62. It is admitted that 
Nathaniel Cox is entitled to a further credit of $1,320, although 
the same was not regularly established in the district court; and 
this sum may be allowed to him as an off-set to the judgment to 
which, on this record, the United States are entitled. To admit 
this sum to his credit, in the present state of the case, would re- 
duce the claim of the United States below the amount required to 
sustain the jurisdiction of the court ; and it is now acknowledged, 
that this credit shall be ultimately allowed; but in such a form 
as that this court can retain and decide the case. 

The United States object to the items of credit claimed by 
Cox, the defendant in error; not only on account of the irreg- 
ularity of the proceedings, but also because they are not credits 
to which he was in any manner entitled. 

On the last trial in the district court, these credits were ob- 
jected to. They had not been claimed at the treasury prior to 
the institution of the suit ; but before the second trial they were 
exhibited at the treasury, and they were refused. At this trial, 
after the mandate, they were admitted; the district court con- 
sidering the case as standing in the situation of a new suit. 

These credits, now objected to, and which were improperly 
allowed to go to the jury, were claimed in a supplemental an- 
swer filed after the mandate on the 10th of March 1834. They 
were the sum of $5,840 54, paid by reason of certain checks, 
&c. issued by purser Wilkinson, and disallowed at the treasury : 
and also the sum of $1,433 12, also paid under the same circum- 
stances. Mr. Cox had been appointed navy agent, after the 
death of Hawkins. 

It was contended, that the objections to these claims of credit 
were well taken by the district attorney of Louisiana, in the bills 
of exceptions, on two grounds: 

1. It did not appear that the documents to sustain them had 
been presented to the proper officers of the treasury before the 
commencement of this suit by petition, filed October 19, 1823. 

2. That it appeared that those sums had been already allowed 
to purser Wilkinson. 
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Notwithstanding these objections, the district judge allowed 
them to be read in evidence, as competent testimony. The 
court stated to the jury, that although the credits had been al- 
lowed to purser Wilkinson, it was no reason they should not be 
allowed to Mr. Cox, if the jury thought they were equitably 
due. 


Mr. Justice Wayne delivered the opinion of the Court. 

On the 19th October, 1825, the United States instituted a 
suit in the district court of the United States for the eastern dis- 
trict of Louisiana, according to the practice of that state, upon 
a bond of Joseph H. Hawkins, as principal, and Nathaniel Cox 
and John Dick, as sureties in the penalty of twenty thousand 
dollars, with the condition ‘that if Joseph H. Hawkins shall 
regularly account, when thereto required, for all public moneys 
received by him, from time to time, and for all public property 
committed to his care, with such person or persons, officer or 
officers of the government of the United States, as shall be duly 
authorized to settle and adjust his accounts, and shall, moreover, 
pay over, as may be directed, any sum or sums that may be found 
due to the United States upon any such settlement or settle- 
ments, and shall faithfully discharge, in every respect, the trust re- 
posed in him, then the said obligation to be void and of no effect, 
otherwise to remain in full force and virtue ;’? and assigned as a 
breach of the condition of the bond, that the said Hawkins did 
not in his lifetime regularly account for all the public moneys 
received by him, &c., but did at his death remain indebted 
to the United States in the sum of fifteen thousand five hundred 
and fifty-three dollars and eighteen cents, for moneys received 
by him as navy agent, from the United States, since the date of 
the bond. Hawkins being dead, and without legal representa- 
tives, and Dick, one of his securities, being also dead at the 
time of the institution of the suit, but having legal representa- 
tives; the latter with Cox, the other surety of Hawkins, appear- 
ed according to the practice of Louisiana, and put in separate 
answers and defences. 

A verdict was found for the United States, and judgment 
entered up against the estate of John Dick and Nathaniel 
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Cox, jointly and severally, for the sum of twenty thousand dol- 
lars; and, also, against Nathaniel Dick and James Dick, the 
representatives of John Dick, for the sum of ten thousand dollars 
each. The defendants then paid into court the sum of twelve 
thousand six hundred and eighty-two dollars and forty-six cents, 
on account of the judgment, and sued out separate writs of error 
to this court ; and the judgment was reversed, as may be seen by 
the report of the case, in 6 Peters 172, with directions to award 
a venire facias de novo. Upon the return of the mandate, the 
defendant Cox petitioned the district court to be allowed to file 
a supplemental answer, in which he pleads, as a set-off, debts al- 
leged to be due to him by the United States ; one in his own right 
of $1,320 27, balance of account in his capacity of United States 
navy agent, settled at the treasury department, as appears by a 
certified copy filed in another suit in said court; and two other 
sums alleged to be due to him by the United States, for payments 
made by him, in his capacity of navy agent, on account of the 
United States, upon the checks and vouchers of one Joseph B. 
Wilkinson, then a purser of the United States on the Orleans 
station; which he states had been presented and disallowed at 
the treasury department. Against the defendant’s application to 
file the supplemental answer, the district attorney of the United 
States objected, ‘ that the sums placed as set-off were foregn to 
the matters in controversy between the parties ;? and, secondly, 
‘that the sums cannot be admitted as a credit at the trial of the 
cause, under the third and fourth sections of the act of Congress 
of the 3d March, 1797, inasmuch as the same were not, previous 
to the commencement of this suit, submitted to the accounting 
officers of the treasury, and rejected.’ The objections of the dis- 
trict attorney were overruled by the court, leave was given to 
file the answer ; the court expressing its opinion, ‘ that the man- 
date of the supreme court ordering a new trial, authorized the 
plea to be filed, and that the defendant might equitably be allow- 
ed, under the said act of congress, to establish, by proof, the 
sums claimed to be due by way of credit.’ 

Distinguishing between the judicial discretion of the court to 
permit a supplemental answer to be filed, or to a defendant upon 
a venire facias de novo to amend, to enable him to avail himself 
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of a proper defence, which he had not pleaded on the first trial, 
we will here merely remark, that the objections of the district 
attorney should have prevailed against the allowance of it in this 
instance, for reasons which will be found to apply when we shall 
discuss the exceptions taken by the district attorney to the judg- 
ment, by which this cause has again been brought to the supreme 
court by writ of error. 

Upon the supplemental answer, however, the cause was car- 
ried to trial. The district attorney objected to the introduction 
of certain bills, orders, or documents offered by the defendant as 
evidence to sustain the set-off in his supplemental answer, on the 
ground that they were not ‘ sustained by bills or receipts showing 
the same were paid to persons in public service, or for furnish- 
ing materials or articles for public service, or that they had been 
approved by the commanding naval officer at New Orleans.’ 
‘ That it does not appear that the documents, bills, or orders had 
been presented to the proper accounting officers and disallowed 
previous to the commencement of this suit. 

‘ That it appeared from the document that the sums mention- 
ed in it and claimed as a set-off by Cox, the defendant, had been 
already allowed to purser Wilkinson.’ 

The court overruled the objections, permitted the bill and 
vouchers to be read to the jury, expressing its opinion that they 
were ‘ competent testimony to be weighed by the jury, and that 
ihe mandate of the supreme court requiring the cause to be sent 
back with directions to issue a venire de novo, might properly 
be regarded as equivalent to a new suit within the statute.’ 

Without going into the doctrine in what cases, or for what 
causes, a venire de novo will be directed, it is sufficient for us 
to say, though it is frequently awarded by a court of error upon 
a bill of exceptions, to enable parties to amend, and though 
amendments may, in the sound discretion of the court, upon a 
new trial, be permitted, the venire de novo is, in no instance, 
any thing more than an order for a new triaf in a cause in which 
the verdict or judgment is erroneous in matter of law; and is 
never ‘equivalent to a new suit.” No statute of the United 
States alters the law in this regard. 

Jn regard to so much of the exception which objects to the in- 
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troduction of the bills, orders, or documents claimed as credits in 
the defendants’ supplemental answer—because they had not been 
presented to the proper accounting officers, and disallowed pre- 
vious tothe commencement of the suit—we remark : it has never 
been the practice of the circuit courts, in suits under the law of the 
3d March 1797, to deny to defendants a claim for credits against 
the United States, because they had not been presented and dis- 
allowed before the commencement of the suit. The practice 
to allow a claim for credits, after the suit has been commenced, 
is sustained by the spirit and letter of the third and fourth sec- 
tions of the statute. When a defendant seeks to obtain a con- 
tinuance to prevent judgment from being granted to the United 
States at the return term of the cause, he is required, by the 
third section, to make oath or affirmation that he is equitably 
entitled to credits which had been, previous to the commencement 
of the suit, submitted to the consideration of the accounting offi- 
cers of the treasury department, and rejected; but the fourth 
section, which directs that no claim for a credit shall be admitted 
upon trial, but such as shall appear to have been presented to 
the accounting officers of the treasury, and by them disallowed, 
the words, “previous to the commencement of the suit” are 
omitted ; and further provision is made for a claim for credits, at 
the time of trial, when it shall be proved to the satisfaction of 
the court, that the defendant is in possession of vouchers not be- 
fore in his power to procure, and that he was prevented from 
exhibiting a claim for such credits, at the treasury, by absence 
from the United States, or some unavoidable accident. Thus 
showing it to be an inflexible requirement of the statute, that 
the defendant shall have had his claim for credits disallowed, 
before he can prevent the United States from getting judgment 
at the return term, by a continuance of the cause ; and that he 
may have them submitted to a jury at the trial, if they have been 
refused by the accounting officers of the treasury after the suit 
has been instituted, or if he can bring himself within either of 
the liberal provisions of the fourth section of the act of 3d March 
1797. Such was the construction given by this court to the third 
and fourth sections of that act, in the case of the United States 
y. Giles and others, 9 Cranch, 212 ; and Mr. Justice Story, giving 
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the opinion of the court, in the case of the United States v. Wil- 
kins, 6 Wheaton, 135, says: the fourth section “ prohibits no 
claim for any credits which have been disallowed at the treasury, 
from being given in evidence by the defendant at the time of 
trial.” The statute prevents delinquent officers from delaying 
the United States by frivolous pretences from obtaining judg- 
ment at the return term, gives to the defendant the full benefit 
of having every credit to which he may suppose himself equitably 
entitled, and which has been disallowed, passed upon by a jury ; 
and guards the district attorney from surprise, by informing him, 
through the treasury department, before the time of trial, of the 
credits which have been claimed, and the reasons for the rejec- 
tion of them. All the provisions of this statute regulating the in- 
stitution of suits and the recovery by judgment of unpaid balances 
from delinquent officers, are as much a part of their bonds as if 
they were recited in them; and officers and their securities are, 
in contemplation of law, apprized of those provisions, when their 
bonds are executed. Whilst our conclusion, therefore, is, that 
a defendant is not prevented from claiming the benefit of credits 
which may not have been disallowed before the commencement 
of the suit, we do not mean to say, that the credits claimed by 
the defendant, in his supplemental answer, were proper evidence 
in this cause. 

We will now consider the objections to the credits claimed by 
the defendant Cox, for payments said to have been made by him 
on the bills and orders of purser Wilkinson, which were allowed 
to be given as evidence to the jury ; the court giving its opinion 
‘that, although the credits had been allowed to Wilkinson, it 
was no reason they should not be allowed to Cox, if the jury 
thought they were equitably due.” This misdirection of the court 
arose from its misunderstanding the official relations between 
pursers and navy agents, and their separate accountability to the 
Government. Both are disbursing officers, whose accounts are 
separately kept at the treasury department; it being the duty of 
the navy agent, when he has funds of the Government on hand, 
to comply with the requisitions of the pursers for money; the 
latter being sanctioned by the naval officer commanding the sta- 
tion. The purser’s receipt to the navy agent upon such requi- 
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sition is his voucher for a credit at the treasury; and the sum 
received by the purser is disbursed by him in paying officers and 
seamen, and for such supplies for the service as his commanding 
officer may sanction. The receipts taken by the purser are his 
vouchers for credits against the sum received by him from the 
navy agent ; but before the purser’s accounts can be settled at 
the treasury, the original receipts are deposited by him in that 
department. It follows then that credits which have been allow- 
ed to the purser cannot be afterwards claimed by the navy agent, 
without giving to him a credit twice for the same sum; the 
amount of the receipts in detail, and the purser’s requisition upon 
him in gross. Nor can the navy agent ever make a claim for 
such credits, without having first violated his instructions for the 
disbursement of government funds. 

If a navy agent, without a receipt from a purser upon a requi- 
sition for money, volunteers to pay demands which it is the purser’s 
duty to pay, or shall pay the orders of a purser, and shall permit 
the receipts for the sums paid by him to get into the purser’s 
possession, by whom they are exhibited at the treasury and al- 
lowed in the final settlement of his account, without the purser’s 
having given credit to the navy agent or to the Government for 
the amount, it assumes the character of a private transaction be- 
tween the purser and the navy agent, or becomes a debt due 
from the purser, as an individual, to the navy agent, as a private 
person ; and the latter cannot claim the amount at the treasury as 
an allowance in the settlement of his account, nor as a legal or 
equitable credit in a suit against him by the United States. Such 
is the attitude of the defendant Cox in the claim which he makes 
for credits on account of the orders of purser Wilkinson, and 
such would have been the relations between him, purser Wilkin- 
son, and the government, if he had sustained, by proof, the alle- 
gations in his supplemental answer, that he had paid, in his 
character of navy agent, and for the use of the United States, 
the bills and orders of purser Wilkinson. But there is no such 
proof. The document which the court permitted to be given as 
evidence, and the only evidence upon which the defendant relies, 
shows that the credits claimed by him, had been allowed to pur- 
ser Wilkinson on the settlement of his account; and it does not 
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show any connexion between them entitling the defendant, upon 
any equitable ground, to credit for any one of the items in that 
account. If he has any claim upon the conscience of purser Wil- 
kinson, it must rest upon both having disregarded those regula- 
tions for the disbursement of public funds, which, when observed, 
are a protection to each, and which only preserve that responsi- 
bility between the officer and the government required by the 
public interest. In such a case, the defendant must look to pur- 
ser Wilkinson. The government is not to be involved in the 
consequences to either, resulting from an irregular disbursement 
of its funds. If, as may have been the case in this instance, pur- 
ser Wilkinson, to oblige a discharged mariner, or one to whom 
his pay was due, when there were no funds on hand to pay him, 
assumed, by his duebill or order, the amount due, to enable the 
mariner to have it cashed by any one who would make him the 
advance, having taken a receipt officially for the sum due by the 
government ; and the navy agent afterwards took up the purser’s 
duebill ; he did it for the honor of the purser, and must look to 
him for repayment. He has not the purser’s receipt for the mo- 
ney, but his duebill, which, if even signed by the commanding 
officer of the station, and bearing upon its face a connexion with 
the original transaction between the seaman and the service, 
would not give to the navy agent a legal or equitable claim for a 
credit at the treasury, because the purser cannot be debited there 
for any money for which he has not given his receipt in due form. 

The judgment of the court below is reversed, and the cause 
sent back with directions to issue a venire de novo. 

It is admitted by the attorney-general, that the defendant may 
be credited with the sum of thirteen hundred and twenty dollars 
and seventy-seven cents ; that sum being really due to him from 
the treasury: the balance claimed by the government being 
fifteen hundred and fifty dollars and forty-five cents. 


This cause came on to be heard on the transcript of the re- 
cord from the district court of the United States for the eastern 
district of Louisiana, and was argued by counsel: on considera- 
tion whereof, it is ordered and adjudged by this court, that the 
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judgment of the said district court in this cause be, and the same 
is, hereby reversed: and that this cause be, and the same is, 
hereby remanded to the said district court, with directions to 


award a venire facias de novo. 
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Under the act of Congress passed on the 14th of July, 1832, entitled “ An act to alter 
and amend the several acts imposing duties on imports,” worsted shawls with cotton 
borders, and worsted suspenders with cotton straps or ends, are not subjected to a 
duty of fifty percentum ad valorem. 

Laws imposing duties on importation ‘of goods, are intended for practical use and ap- 
plication by men engaged in commerce ; and hence it has beeome a settled rule in 
the interpretation of statutes of this description, to construe the language adopted 
by the legislature, and particularly in the denomination of articles, according to the 
commercial understanding of the terms used. 

A collector of the revenue is not personally liable in an action to recover back an ex- 
cess of duties paid, as collector, and by him in the regular or ordinary course of his 
duty paid into the treasury of the United States; he, the collector, acting in good 
faith, and under instructions from the treasury department, and no protest being 
made at the time of payment, or notice not to pay the money over, or intention to sue to 
recover back the amount given, him. 

In case of a voluntary payment by mere mistake of law, no action will lie to recover 
back the money. The construction of the law is open to both parties, and each 
presumed to know it. 

Any instructions of the treasury department to the collector, could not change the law, 
or affect the rights of a party injured by them. He was not bound totake and adopt 
that construction. He was at liberty to judge for himself and act accordingly. 
These instructions from the treasury seem to be thrown into the question in this case 
for the purpose of showing, beyond all doubt, that the collector acted in good faith. 
To make the collector answerable, after he had paid over the money, without any inti- 
mation having been given that the duty was not legally charged, cannot be sustain- 
ed upon any sound principle of policy or of law. There can be no hardship in re- 
quiring the party to give notice to the collector, that he considers the duty claimed 
illegal; to put him on his guard, by requiring him not to pay over the money. The 
collector would then be placed in a situation to claim an indemnity from the gov- 
ernment. But if the party is entirely silent, and no intimation of an intention to 
seek a repayment of the money, there can be no ground upon which the collector 
can retain the money, or call upon the government to indemnify him against a suit. 
It is no sufficient answer to this that the party cannot sue the United States. It is 
the case of a voluntary payment under a mistake of law, and the money paid over 
into the treasury ; and if any redress is to be had, it must be by application to the 
favor of the government, and not on the ground of a legal right. 

The collector is personally liable in an action to recover back an excess of duties paid to 
him as collector, and by him paid over in the regular and ordinary course of his 
duty into the treasury of the United States, he, the collector, acting in good faith, 
and under instructions from the treasury department, a notice having been given 
him at the time of payment, that the duties were charged too high, and that the party 
paying, so paid to get possession of his goods, and intended to sue, to recover back the 
amount erroneously paid ; and a notice not to pay over the amount into the treasury. 
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It is the settled doctrine of the law, that where money is illegally demandeded and re- 
ceived by an agent, he cannot exonerate himself from personal responsibility by 
paying it over to his principal, when he has had notice not to pay it over. 


ON a certificate of division from the circuit court of the United 
States for the southern district of New York. 


The suit was originally instituted in the superior court of the 
city of New York, by the plaintiff against the defendant, the col- 
lector of the port of New York; and was removed by certiorari 
into the circuit court of the United States. 

The action was assumpsit, to recover from the defendant the 
sum of thirty-one hundred dollars and seventy-eight cents, receiv- 
ed by him for duties, as collector of the port of New York, on an 
importation of worsted shawls with cotton borders, and worsted 
suspenders with cotton straps or ends. The duty was levied at 
the rate of fifty per centum ad valorem, under the second clause 
of the second section of the act of the 14th of July, 1832, entitled 
*¢ An act to alter and amend the several acts imposing duties on 
imports,” as manufactures of wool, or of which wool is a compo- 
nent part. The plea of non assumpsit was pleaded by the defend- 
ant in bar of the action : 

The following points were presented during the progress of 
the trial for the opinion of the judges; and on which the judges 
were opposed in opinion: 

First. Upon the trial of the cause, it having been proved 
that the shawls imported, and upon which the duty of fifty per 
ecentum ad valorem had been received, were worsted shawls 
with cotton borders sewed on; and that the suspenders were 
worsted with cotton ends or straps; and that worsted was made 
out of wool by combing, and thereby became a distinct article, 
well known in commerce under the denomination of worsted. 

The judges were divided in opinion whether the said shawls 
and suspenders were or were not a manufacture of wool, or of 
which wool is a component part, within the meaning of the words 
‘all other manufactures of wool, or which wool is a component 
part,’ in the second article of the second section of the act of 
Congress of the 14th of July, 1832. 

Second. Whether the collector is personally liable in an 
action to recover back an excess of duties, paid to him as collec- 
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tor; and by him, in the regular or ordinary course of his duty, 
paid into the treasury of the United States; he, the collector, 
acting in good faith, and under instruetions from the treasury 
department, and no protest being made at the time of payment, 
or notice not te pay the money over, or intention to sue to re- 
cover back the amount given him. 

Third. Whether the collector is personally liable in an ac- 
tion to recover back an excess of duties paid to him as collector, 
and by him paid, in the regular and ordinary course of his duty, 
into the treasury of the United States, he, the collector, acting 
in good faith, and under instructions from the treasury depart- 
ment; a notice having been given, at the time of payment, that 
the duties were charged too high, and that the party paying,-so 
paid, to get possession of his goods; and intended to sue to re- 
cover back the amount erroneously paid, and a notiee not to pay 
over the amount into the treasury.” 

These several points of disagreement were certified to this 
court by the direction of the judges of the cireuit court. 


The case was argued by Mr. Ogden for the plaintiff, and by 
Mr. Butler, attorney-general, for the defendant. 


Mr. Ggden stated, that the question on the first point arose 
under the second elause of the second section of the act of Con- 
gress of 14th July, 1832, “‘to alter and amend the several acts 
imposing duties on imports.”” The language of that part of the 
section, after enumerating a number of articles on which a spe- 
cific duty is laid, is “ and upon merino shawls made of wool, or 
of which wool is a component part, and on ready-made clothing, 
fifty per cent. ad valorem.” In the act, a duty of ten per cent. 
ad valorem is laid ‘‘on worsted staff goods, shawls, and other 
manufactures of silk and worsted, and on worsted yarn, twenty 
per cent. ad valorem.” 

It is contended that the articles imported by the plaintiff do 
not come under the provision of the law which imposes a duty 
of fifty per cent. ad valorem on woollen goods ; but that the duty 
is ten per cent. ad valorem, as they are worsted goods, or goods 
of whieh worsted is the principal component material. 
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Congress draw a distinction between worsted and woollen 
goods. These articles are worsted suspenders, with cotton ends. 
The shawls are worsted shawls, with cotton borders. Worsted 
is made of wool, but it undergoes a particular process of carding 
and combing. It becomes, by the process, “ a distinct article.’’ 

The certificate of the judges states the fact, that although 
worsted “‘ is made out of wool, by combing it becomes a distinct 
article, known in commerce under the denomination of worsted.” 

Congress are to be considered as using terms of art and commer- 
cial terms, as they are generally used and generally understood. 
This has been so decided in this court, in the case of the United 
States v. 200 chests of tea, 9 Wheat. 230. The question in that 
ease was, whether certain tea was bohea tea. It was proved 
that the tea was, in the common language of commerce, called 
bohea tea; although it was not in truth so called in the country 
from which it was brought. If this settles the law of the case, 
it decides the question in the case before the court: for the ar- 
ticles upon which the higher duties are claimed, are not ‘* wool’’ 
but “ worsted,” and well known in commerce under this deno- 
mination. It will then be for this court to say, on the first point ; 
whether the articles are wool or worsted. 

The second point presents the question of the personal respon- 
sibility of the collector, on the payment of duties to him which 
he has illegally exacted. The duties thus demanded were paid 
by compulson. Unless paid, the goods would not have been de- 


_ livered to the owner, and thus this became a compulsory pay- 
‘ment. If the duties were not due, their payment gives no right 


to retain them. 

3. The payment of the illegal duties gave the eollector no 
right to them, and the collector cannot discharge himself by pay- 
ing over the money. 1 Camp. N. P. 396. This was a case in 
which money was illegally claimed by overseers, and was paid 
over to their successors ; but they were not protected frem per- 
sonal responsibility by the payment. If it was illegally demanded, 
it was illegally paid over by the collector. But in the point cer- 
tified, the fact of a notice having been given that the duties were 
too high charged, is stated ; and the collector was informed that 
an action would be brought against him to recover back the 
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amount erroneously paid. It is a general principle of law, that, 
under such circumstances, the money may be recovered back. 


The attorney-general, Mr. Butler, for the defendant. 

On the first point it is insisted, on the part of the defendant, 
that the shawls and suspenders were a manufacture of wool, or 
of which wool was a component part, within the meaning of the 
words ‘all other manufactures of wool, or of which wool is a 
component part,” in the second article of the second section of 
the act of congress of the 14th of July 1832. Laws of the United 
States, sessions 1832, p. 187. In support of which view of the 
subject, the following reasons are suggested, viz : 

1. The articles in question do not come within the third article 
of the section above referred to, and are not manufactures of 
cotton, or of which cotton is a component part; and therefore 
subject only to a duty’ef twenty-five per cent. ad valorem: but 
as the cotton borders and cotton straps are merely adjuncts or 
accessaries to the shawls and suspenders, the entire article is 
liable to the rate of duty imposed upon that component part, 
which is most essential for the formation of the entire article, 
and is of the greatest intrinsic value. 

2. The duties upon the articles in question are therefore to 
be determined solely by the words and intention of the second 
article of said second section ; and as shawls and suspenders are 

not specifically enumerated, it is respectfully insisted, that they 
come within the general concluding clause. 

3. The tariff act of May 22, 1824, § 1, vol. vii. p. 269, shows 

the understanding of congress, in their legislation upon the sub- 
ject, to be, that worsted goods are woollen goods; else, why 
except worsted goods, eo nomine? for if they were not to be 
deemed woollen, they could not be included in a general clause 
relative to woollen, and the exception would be surplusage. 
Worsted goods, although made of wool which has undergone a 
different process, to wit, combing, from wool employed in vari- 
ous other manufactures ; are still manufactures of wool. The case 
admits that it is wool prepared to a certain state ; and until it can 
be shown that any other raw material, as cotton, flax, &c. is 
usually manufactured into the intermediate stage denominated 
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worsted, then it follows that worsted can have no existence, ex- 
cept as a manufacture of wool. 

4. Whatever weight might, in a case of doubtful construction, 
be attached to the consideration, that worsted being made out of 
wool by combing, “thereby became a distinct article, well 
known in commerce under the denomination of worsted,” no 
understanding, either of merchants or others, can countervail 
either the express language of a statute, or the meaning of the 
legislature to be derived from the language they have employed. 
The language and intention of the statute are so explicit as to 
preclude the admission of extrinsic evidence for settling their 
interpretation. In The United States v. Clarke, 5 Mason, 32. 
Judge Story clearly understands that an article composed of 
worsted is ‘‘ a fabric of which wool is a component material.” 
Faw v. Marsteller, 2 Cranch 23, shows that the general words 
of a law are not to be restrained by implication, “ unless that 
implication be very clear, necessary, and irresistible.” The 
United States v. Fisher, 2 Cranch 386. ‘‘ Where the intent is 
plain, nothing is left to construction.” 

5. If congress had intended to discriminate between woollen 
and worsted, they would, in some manner, have expressed their 
intention, either by enumerating all the specific worsted articles 
subject to duty; or by introducing a general clause relative to 
worsted similar to that respecting woollen. 

6. It is encumbent on the plaintiff to show that these goods 
were expressly excepted by some special provision of the law 
from the operation of the general clause ; if no such exception 
shall be shown, these articles necessarily fall within the general 
clause, and are subject to a duty of fifty per cent. 

7. Shawls and suspenders are not worsted stuff goods, within 
the meaning of the second article ; as the term worsted stuff 
goods applies only to articles known in commerce as piece goods, 
and such as are sold by the yard. 

On the second point, it is insisted, on the part of the de- 
fendant, that a collector of the customs is not personally liable 
in an action to recover back an excess of duties paid to him as 
collector ; and, in the regular ordinary course of his duty, paid 
into the treasury of the United States; he, the collector, acting 
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in good faith, and under instructions from the treasury depart- 
ment, and no protest being made at the time of payment, and no 
notice not to pay the money over, or intention to sue to recover 
back the amount paid, given him. Because, 

1. No action lies to recover back money paid voluntarily, and 
without compulsion, where the party receiving the money is not 
guilty of fraud, and where both parties are equally cognizant of 
the facts upon which their rights depend. Gower v. Popkin, 
2 Starkie 85; Fowler v. Shearer, 7 Mass. Rep. 14; Bilbie v. 
Lumley, 2 East. Rep. 469. 

2. The collector being merely an agent, no action to recover 
back money will lie against him ; in those cases in which an agent 
of any other description or character would not be liable. 

3. An agent’s liability to refund does not extend beyond that 
of his principal, where the payment has been made directly to 
him. Therefore, a voluntary and bona fide payment to an agent 
is the same, as regards the rights of the claimant, as if the pay- 
ment had been made to the principal himself. It is money had 
and received by the agent to the use of his principal ; and not of 
the party paying it. 

4. The money having been received by the collector, in good 
faith, and having been paid over by him to the treasury, in the 
regular course of his duty, without protest or notice from the 
plaintiff; he is not liable to the plaintiff, even admitting that a 
voluntary and bona fide payment to the principal may, under any 
circumstances, be revoked. Saddler v. Evans, 4 Burr. 1985; 
Buller vy. Harrison, Cowp. 565; Stevenson vy. Mortimer, Cowp. 
806. : 

5. The collector, being a revenue officer, cannot be called on 
to refund money which he has bona fide received in his official 
capacity ; even if an ordinary agent might, under similar cir- 
cumstances, be required to refund. An action for money had 
and received will not lie against a revenue officer for an over- 
payment. Whitebread v. Brooksbank, Cowp. 69. 

6. The present action is, in effect and substantially, an action 
to try a right ; that is, the right of the United States to claim 
duties upon certain goods, at a higher rate than admitted by the 
importer. A question of this nature, so far from being triable 
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in an action against the agent, cannot be introduced in an action 
for money had and received, wherein the'person paying and the 
principal are the immediate parties. Lindon v: Hooper, Cowp. 
414; ‘Staplefield ‘v. Yewd, — _ » 133; oan v. Bermiss. 
1 Jobin" Rep. 575. 

On the third point, it is orem onthe part of the defendant, 
that the collector is not personally liable in an action to recover 
back an excess of dutiés paid to him as collector, ‘and ‘by him 
paid in the regular and ordinary ‘course ‘of his ‘duty’ into the 
treasury of the United States; he, the collector, acting in good 
faith, and under instructions from the treasury department,'a no- 
tice having been given at the tite of payment, that the duties 
were charged too high, and that thé patty paying, ‘so’ paid to get 
possession of his goods, and intended to sue to recover back the 
amount erroneously paid, and a notice not to pay over the amount 
into the treasury. 

The general propositions presented under the ‘second sete 
are fully applicable to the present; and it is therefore unneces- 
sary to reiterate them, further than as may be necessary to’ show 
their applicability to this head. 

The additional facts presented by this rurrp point do not vary 
the result, to which it is respectfully insisted the court must 
arrive, upon a consideration of the questions arising under the 
second point. 

These additional facts do not vary such result, for the follow- 
ing reasons : 

1. It was a voluntary payment; because the party making it 
was apprized, at the time, of his right to resist, or withhold pay- 
ment ; as the case expressly states, it was at the time of payment 
that notice was given that the duties were charged too high, and 
that the party paying so paid to get possession of his goods; in- 
tended to sue to recover back the amount erroneously paid, and 
gave a notice not to pay over the amount into the treasury. 
Brown v. McKinally, 1 Esp. Rep. 279; Greenway v. Hurd, 4 
Term Rep. 553; Fulham v. Down, 6 Esp. Rep. 25 n; Mowatt 
v. Wright, 1 Wendell 355. 

2. The plaintiff’s notice of an intention to sue to recover back 
the amount erroneously paid, is inconsistent with the previous 








“Tos 


-_ 
v 


ao Db me 


—- a )h6©hDm 








JANUARY TERM 1836. 145 


[Elliott v. Swartwout.] 

part of his notice, as stated in the case, to wit, “‘ that the duties 
were charged too high.” He was cognizant of all his rights 
both in fact and in law, and, if believing he was under no obli- 
gation to pay the money, he notwithstanding paid it, it is still a 
mere voluntary payment; for which, if he could have no claim 
against the principal, still less can he demand restitution of the 
agent. 

3. Both parties were acting in good faith, and supposing that 
they understood their mutual rights. The plaintiff believing 
that he was not bound to pay duties at the rate demanded, and 
the collector believing that he was entitled to demand and re- 
ceive at that rate, the plaintiff notwithstanding pays the demand. 
All pretence then of ignorance on the one part, of his rights, 
and of fraud and bad faith on the other, being expressly nega- 
tived; has the plaintiff shown any additional circumstance on 
which to support his action? It is merely stated that ‘he so 
paid to get possession of his goods.” 

4. It is not denied that an illegal and compulsory payment 
may be the foundation of an action; but the payment must be 
both illegal and compulsory: admitting then that the collector 
misconstrued the law ; or to speak more correctly, that he applied 
the law, as it had been construed by his official superiors ; yet, 
in the absence of mala fides, it is necessary for the plaintiff to 
show fully and satisfactorily, that the payment was compulsory. 
It is not enough to allege that he paid the money to get posses- 
sion of his goods; but he must show that the immediate posses- 
sion of the goods was so necessary and urgent as not to admit 
the delay of a judicial or authoritative decision on the right. 
Ashley v. Reynolds, Str. 916. That a party might protect him- 
self by a replevin; is an answer to an action for money had and 
received, under threat of a distress for rent, 1 Esp. Rep. 84. 

The circumstance that in this case the plaintiffs had an option 
to give a bond for the duties, in a suit upon which the validity 
of the demand could have been put in issue ; repels all idea that 
this was a compuisory payment. 

5. Admitting that a party paying money to an agent under 
misapprehension, either of fact or law; may, after becoming 
aware of the mistake, treat the agent as a mere stake-holder, and 
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suspend the money in his hands, by a notice not to pay it over ; 
yet in this instance there was no notice within the scope and 
meaning of the rule alluded to. The notice given was simulta- 
neous with the payment; which was made knowingly and de- 
liberately, and was received fairly and honestly. The cotem- 
poraneous notice or protest, therefore, does not render it the less 
a voluntary payment. 

6. Admitting that a notice given subsequent to payment, 
would, in the case of an ordinary agent or factor, detain the mo- 
ney in his hands ; the rule does not apply to a ministerial officer 
of the government, who is bound to pay the money “in the 
regular and ordinary course of his duty into the treasury of the 
United States,”” and who has actually so paid it. See act March 
2, 1799, § 21; 3 Laws U. S., p. 157. Upon receipt of it by 
him, he was, as regards the payer, functus officio. If he re- 
fuses or neglects to pay it into the treasury ; the treasury alone 
can require it of him, and the payer must look to the govern- 
ment for reimbursement. 

7. The collector is not an agent or factor, within the usual un- 
derstanding of the term. He is a mere ministerial officer bound 
to receive what the law and the instructions of his superior re- 
quire him to receive, and bound to pay over when, in what 
manner, and to whom the law and those instructions may direct. 
The peculiar character of a collector, as different and distinct 
from that of an ordinary agent, will clearly appear from an ex- 
amination of the act of March 2, 1799, § 62, 65; 3 Laws U. S., 
193, 198. Hehas no common law lien, either general or special, 
upon the funds in his hands. Ifa collector is liable to an action 
in a case like this, as well may a suit be brought against a mer- 
chant’s clerk, who has received money on his master’s account, 
to which the latter was not entitled. 

8. Although it is not pretended that the command of a superior 
justifies the tort or trespass of his inferior, still the general policy 
of the law requires, that ministerial officers, and particularly offi- 
cers of the revenue, should be protected where they have acted 
in good faith under the instructions of their superior ; especially 


in those instances in which the law itself exacts an implicit obe- 
dience to those instructions. 
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9. Such also is the general policy of the revenue laws of the 
United States; by which the direction and superintendence of the 
collection of duties is expressly delegated to the treasury depart- 
ment. 

10. If it had been the intention of the plaintiff to resist the 
payment of duties, he ought, instead of paying the amount at the 
time, to have given a bond in the usual manner ; and then in a 
suit upon the bond, he could have shown that the duties had 
been improperly liquidated. Ex parte Davenport, 6 Peters 661. 
The United States v. Phelps, 8 Peters 700. As he had an op- 
tion in this respect, either to pay the duties, or to secure their 
amount, it follows, that the payment was voluntary; and there 
is therefore no reason why he should be allowed to litigate in a 
collateral action, and against a third person, questions which 
could be directly raised in a direct action between the parties in 
interest. If the plaintiff’s object was to obtain immediate posses- 
sion of his goods, and if such immediate possession was indispen- 
sable, the foregoing consideration negatives all idea that the mo- 
ney was exacted by taking an undue advantage of his situation. 


Mr. Ogden, in reply, contended, that the true construction of 
the act of congress was, that these goods were to pay no more 
than the lowest duty. They were worsted—worsted stuff goods. 
The language of the section could only bé fairly and reasonably 
so applied. The denomination of worsted, was to be carried on 
to shawls, so as to read worsted shawls. The article formed by 
combing the wool, and using it so as to make worsted from it, 
became essentially different from the origina) material. It was 
the change produced by the manufacture, which placed it on the 
list of articles subjected to a lower duty. The result of this pro- 
cess of manufacture was the subject of regulation by congress in 
another article, and a difference of duty imposed. Woollen yarn 
is subject to a duty of twenty per cent., while worsted yarn pays 
four or four and a half per cent. Paper is made from linen; but 
paper is not linen. 

Upon the question of notice: was it necessary to give the 
eollector notice ? The collector was bound to know the law ; and 
if by law the goods were not liable to the duty he insisted upon, 
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he is liable, and can have no right to notice. It appears that 
the collector was instructed to demand the higher duties. While 
obedience to his instructions might give him a full claim to in- 
demnity on the government, he is not the less responsible to 
individuals. Such instructions are no protection to him, when 
he violates the law. 

It is said the case presented is that of a voluntary payment. A 
voluntary payment, which can be set up to prevent a recovery 
back of money paid, can only be where all the circumstances are 
well known to the person paying ; and where no constraint exists, 
and a free and unlimited action is permitted, to make or refuse 
the payment. But in this case, the duties must be paid or bonds 
given for them, or the owner could not obtain his goods. He 
might be entirely ruined by not having the possession of the goods. 
He may have made contracts for their sale and delivery, the ef- 
fects of a violation of which would be such as he could not sus- 
tain. The case stated in the points certified, is, that the money 
was paid to get possession of the goods. This was involuntary. 

But it is said the collector was an agent. He is agent of the 
law, to carry its provisions into effect. He is not an agent for 
any illegal purposes ; and he is bound to disregard instructions 
from the department of the government having charge of the 
collection of the revenue, if they are contrary to law. If a 
collector is an agent,of the treasury, then he is not an agent of 
the law of the land. 

The coliector is responsible as a principal, when he compels 
the payment of duties ; and he must answer to an injured indivi- 
dual for his actions, This is a responsibility from which he can- 
not escape. 

A sheriff in levying « execution, is the agent of the plaintiff, 
but he cannot protect himself by this circumstance. He will not 
justify his proceedings by pleading the instructions of another. 

It is said this is a question of the right of the government to 
compel the payment of duties. It is not such a question ; but it 
is one whether the government has a right to collect exces- 
sive duties: whether, under the right to collect and compel 
the payment of actual duties, too much, more than the law au- 


thorizes, shall be exacted. Too much has been paid in this 
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ease, and, therefore, the action for money had and received is 
proper. 

The suggestion that there was another remedy, that of an action 
of replevin, is not correct. Replevin would not lie. The right 
of the United States to retain the goods subject to duties, is in- 
disputable ; and until this lien is removed by the payment of the 
same; although the amount may not be certainly ascertained ; the 
lien continues, and assures to the United States the absolute 
custody of them. 

Nor is it admitted that a bond could have been given. The 
delivery of a bond would have been an admission that the goods 
were woollen goods; and thus the plaintiff would have been es- 
topped from saying they were worsted. Without such a bond, 
the goods could not have been obtained ; which would have 
been a surrender of the claim in this suit. But two modes of 
proceeding were presented. Either to take the goods, paying 
the duties claimed, and to institute an action to recover back the 
excess ; or to let them remain in the hands of the collector. 

Had an action of trover been resorted to, years would elapse 
before the termination of the suit : and, in the mean time, all the 
consequences of being kept out of the property would have been 
sustained. An application to Congress for redress might have 
been attended with the same delay. 

The laws of the United States prescribe the form of bonds for 
duties ; and although the description of the goods is not inserted 
in the bond, it is founded on an entry in which they are describ- 
ed; and, in this case, the defendant would have required they 
should be entered as woollen goods. 


The attorney-general referred the court to the 62d section of 
the act of congress for the collection of duties. The provisions 
of this section, taken in connexion with those of the 65th sec- 
tion, provide for the correction of errors in the computation of 
duties. This court decided, in Davenport’s case, 6 Peters, that 
these provisions are to be liberally construed. In 8 Peters 700, 
the court decided that a party was not estopped, by giving a bond, 
from claiming a reduction or alteration in the computation of the 
duties. 
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Mr. Justice THompson delivered the opinion of the Court. 

This is an action of assumpsit to recover from the defendant 
the sum of three thousand one hundred dollars and seventy-eight 
cents, received by him for duties as collector of the port of New 
York, on an importation of worsted shawls with cotton borders, 
and worsted suspenders with cotton straps or ends. The duty was 
levied at the rate of 50 per centum ad valorem, under the second 
article of the second section of the act of the 14th of July, 1832, 
entitled “ An act to alter and amend the several acts imposing 
duties on imports,” as manufactures of wool, or of which wool 
was a component part. Upon the trial of the cause, it appeared 
that the shawls imported, and upon which the duty of 50 per 
centum ad valorem had been received, were worsted shawls with 
cotton borders sewed on ; and that the suspenders were worsted 
with cotten ends or straps. And it appeared in evidence, that 
worsted was made out of wool, by combing, and thereby become 
a distinct article, well known in commerce under the denomina- 
tion of worsted, and upon the trial, the judges were divided in 
opinion upon the following questions : 

1. Whether the said shawls and suspenders were or were not 
a manufacture of wool, or of which wool was a component part, 
within the meaning of the words “all other manufactures of 
wool, or of which wool is a component part,” in the second ar- 
ticle of the second section of the act of congress of the 14th of 
July, in the year 1832. 

2. Whether the collector is personally liable in an action to 
recover back an excess of duties paid to him as collector, and by 
him in the regular or ordinary course of his duty paid into the 
treasury of the United States ; he, the collector, acting in good 
faith, and under instructions from the treasury department ; and 
no protest being made at the time of payment, or notice not to 
pay the money over, or intention to sue to recover back the 
amount given him. 

3. Whether the collector is personally liable in an action to 
recover back an excess of duties paid to him as collector, and by 
him paid over in the regular and ordinary course of his duty into 
the treasury of the United States ; he, the collector, acting in good 
faith, and under instructions from the treasury department, a 
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notice having been given him at the time of payment, that the 
duties were charged too high, and that the party paying, so paid 
to get possession of his goods, and intended to sue, to recover 
back the amount erroneously paid, and a notice not to pay over 
the amount into the treasury. 

1. The act of 1832, in the section under which this question 
arises, after imposing a specific duty on a number of enumerated 
articles, concludes in these words: “and upon merino shawls 
made of wool, all other manufactures of wool, or of which wool 
is a component part, and on ready-made clothing, 50 per centum 
ad valorem.” And the only question under this point is, whether 
worsted shawls with cotton borders, and worsted suspenders 
with cotton ends or straps, are manufactures of wool, or of which 
wool is a component part. It is stated in the point, as a fact, 
and to be taken in connexion with the question, that worsted is 
made out of wool by combing ; but that it becomes thereby a dis- 
tinct article, well known in commerce under the denomination 
of worsted. 

Laws imposing duties on importations of goods, are intended 
for practical use and application by men engaged in commerce ; 
and hence it has become a settled rule in the interpretation of 
statutes of this description, to construe the language adopted by 
the legislature, and particularly in the denomination of articles, 
according to the commercial understanding of the terms used. 
This rule is fully recognised and established by this court, in the 
case of two hundred chests of tea, reported in 9 Wheat. 438. 
The court there say, the object of the duty laws is to raise revenue, 
and for this purpose to class substances according to the general 
usage and known denominations of trade. Whether a particular 
article was designated by one name or another, in the country of 
its origin ; or whether it were a simple or mixed substance ; was 
of no importance in the view of the legislature. It applied its 
attention to the description of articles, as they derived their ap- 
pellations in our own markets, in our domestic as well as our 

foreign traffic ; and it would have been as dangerous as useless, 
to attempt any other classification than that derived from the 
actual business of human life. It being admitted, in this case, 
that worsted is a distinct article, well known in commerce under 
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that denomination, we must understand congress as using the 
term in that commercial sense, and as contradistinguished from 
wool, and woollen goods, and other well-known denomination 
of goods. ‘The classification of the article in this section, shows 
that congress had in view a class of goods known as worsted 
goods, as contradistinguished from wool, and upon which a differ- 
ent duty is laid. A duty of ten per centum ad valorem is laid 
on worsted stuff goods, shawls, and other manufactures of silk 
and worsted, and on worsted yarn, twenty per centuin ad valo- 
rem. If, because worsted is made of wool, all manufactures of 
worsted become woollen manufactures, there would be no pro- 
priety in enumerating worsted goods as a distinct class. 

Suppose the shawls, in this case, had been without borders ; 
they would then have been entirely composed of worsted. It 
could not, certainly, in such ease, be pretended that they were 
manufactures of wool, if there is any distinction between worsted 
and wool. Nor would they be a manufacture of which wool is 
a component part. Such manufactures are, where the article is 
composed of different materials compounded ; but these shawls, 
without the borders, would be entirely worsted, and no com- 
pound of different materials. And if the shawls, without the 
borders, would be worsted, and not woollen goods, the addition 
of a cotton border would not make them woollen. If the border 
had been wool instead of cotton, it might with some propriety 
be said, that wool was a component part. But adding cotton to 
worsted, cannot with any propriety be said to make the article 
woollen. The same remarks may be applied to the suspenders ; 
adding cotton ends or straps to worsted suspenders, cannot make 
them woollen goods. 

This view of the case, would be an answer to the question as 
put in the point. The court is not called upon to say what is 
the duty imposed by the law upon these articles, but only to say 
whether they are subject to a duty of fifty per centum ad valo- 
rem, as manufactures of wool, or of which wool is a component 
part. But as this question may arise upon the trial, it is proper 
for the court to express an opinion upon it. The question is 
certainly, as it respects the suspenders, not free from difficulty. 
The language of the act is obscure, and not susceptible of an in- 
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terpretation entirely satisfactory. There is no part of this sec- 
tion that will cover the goods in question, except that which im- 
poses a duty of ten per centum ad valorem on worsted stuff goods, 
shawls, and other manufactures of silk and worsted. This duty 
is imposed upon shawls of some description, and none but 
worsted, would at all answer the denomination. Merino shawls, 
made of wool, are specifically enumerated and made subject to a 
duty of fifty per centum. The clause imposing the duty on 
worsteds may well admit of reading ‘ worsted stuff goods and 
worsted shawls ;’’ they are certainly not a manufacture of worsted 
and silk. It might be a proper subject of inquiry upon the trial, 
whether shawls of this description are usually denominated 
worsted shawls in the market, and if so, the rule of construction 
alluded to, would apply to the case. At all events, the answer 
to be given to the question as put, must be, that the shawls and 
suspenders are not a manufacture of wool, or of which wool is a 
component part. 

2. The case put in the second point, is where the collector 
has received the money in the ordinary and regular course of his 
duty, and has paid it over into the treasury, and no objection 
made at the time of payment, or at any time before the money 
was paid over to the United States. The manner in which the 
question is here put, presents the case of a purely voluntary pay- 
ment, without objection or notice not to pay over the money, 
or any declaration made to the collector of an intention to pros- 
ecute him to recover back the money. It is therefore to be con- 
sidered as a voluntary payment, by mutual mistake of law; and, 
in such case, no action will lie to recover back the money. The 
construction of the law is open to both parties, and each pre- 
sumed to know it. Any instructions from the treasury depart- 
ment could not change the law, or affect the rights of the plaintiff. 
He was not bound to take, and adopt that construction. He was 
at liberty to judge for himself, and act accordingly. These in- 
structions from the treasury seem to be thrown into the question 
for the purpose of showing, beyond all doubt, that the collector 
acted in good faith. To make the collector answerable, after he 
had paid over the money, without any intimation having been 
given that the duty was not legally charged, cannot be sustained 
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upon any sound principles of policy or of law. There can be 
no hardship in requiring the party to give notice to the collector 
that he considers the duty claimed illegal, and put him on his 
guard, by requiring him not to pay over the money. The col- 
lector would then be placed in a situation to claim an indemnity 
from the government. But if the party is entirely silent, and no 
intimation of an intention to seek a repayment of the money ; 
there can be no ground upon which the collector can retain the 
money, or call upon the government to indemnify him against a 
suit. It is no sufficient answer to this that the party cannot sue 
the United States. The case put in the question, is one where 
no suit would lie at all. It is the case of a voluntary payment 
under a mistake of law, and the money paid over into the treasury : 
and if any redress is to be had, it must be by application to the 
favor of the government, and not on the ground of a legal right. 

The case of Morgan v. Palmer, 2 Barn. and Cres. 729, was an 
action for money had and rezeived, to recover back money paid 
for a certain license ; and one objection to sustaining the action 
was, that it was a voluntary payment. The court did not consider 
it a voluntary payment, and sustained the action: but Chief 
Justice Abbot, and the whole court, admitted that the objection 
would have been fatal, if well-founded in point of fact. The 
court said it had been well argued, that the payment having been 
voluntary, it could not be recovered back in an action for money 
had and received. And in Brisbain v. Dacres, 5 Taunt. 154, 
the question is very fully examined by Gibbs, justice, and most 
of the cases noticed and commented upon, and with the concur- 
rence of the whole court, except Chambre, justice, lays down 
the doctrine broadly, that where a man demands money of an- 
other, as matter of right, and that other, with a full knowledge 
of the facts upon which the demand is founded, has paid a sum 
of money voluntarily, he cannot recover it back. It may be, 
says the judge, that, upon a further view, he may form a different 
opinion of the law; and it may be, his subsequent opinion may 
be the correct one. If we were to hold otherwise, many incon- 
veniences may arise. There are many doubtful questions of law. 
When they arise, the defendant has an option either to litigate 
the question, or submit to the demand and pay the money. But 
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it would be most mischievous and unjust, if he, who has acqui- 
esced in the right by such voluntary payment, should be at lib- 
erty, at any time within the statute of limitations, to rip up the 
matter, and recover back the money. This doctrine is peculiarly 
applicable to a case where the money has been paid over to the 
public treasury, as in the question now under consideration. 
Lord Eldon, in the case of Bromley v. Holland, 7 Vesey 23, 
approves the doctrine, and says it is a sound principle, that a 
voluntary payment is not recoverable back. In Cox v. Prentice, 
3 Maul and Selw. 348, Lord Ellenborough says ; I take it to be 
clear, that an agent who receives money for his principal, is 
liable, as a principal, so long as he stands in his original situation, 
and until there has been a change of circumstances, by his having 
paid over the money to his principal, or done something equiv- 
alent to it. {And in Buller v. Harrison, 2 Cowp. 568, lord Mans- 
field says, the law is clear, that if an agent pay over money, 
which has been paid to him by mistake, he does no wrong, and 
the plaintiff must call on the principal ; that if, after the payment 
has been made, and before the money has been paid over, the 
mistake is corrected, the agent cannot afterwards pay it over 
without making himself personally liable.\ Here, then, is the 
true distinction: when the money is paid voluntarily, and by mis- 
take, to an agent, and he has paid it over to his principal, he 
cannot be made personally responsible: but if, before paying it 
over, he is apprized of the mistake, and required not to pay it 
over, he is personally liable. The principle laid down by Lord 
Ellenborough, in Townsend vy. Wilson, 1 Campbell 396, cited 
and relied upon on the part of the plaintiff, does not apply to this 
ease. He says, if a person gets money into his hands illegally, 
he cannot discharge himself by paying it over to another: but 
the payment, in that case, was not voluntary: for, says Lord 
Ellenborough, the plaintiff had been arrested, and was under 
duress when he paid the money. In Stevenson v. Mortimer, 
2 Cowp. 816, Lord Mansfield lays down the general principle, 
that if money is paid to a known agent, and an action is brought 
against the agent for the money, it is an answer to such action 
that he has paid it over to his principal. That he intended, how- 
ever, to apply this rule to cases of voluntary payments made by 
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mistake, is evident from what fell from him in Sadler v. Evans, 
4 Bur. 1987. He there said, he kept clear of all payments to 
third persons, but where it is to a known agent ; in which case the 
action ought to be brought against the principal, unless in special 
cases, as under notice, or mala fides: which seems to be an ad- 
mission that, if notice is given to the agent before the money is 
paid over, such payment will not exonerate the agent. And this 
is a sound distinction, and applies to the two questions put in the 
second and third points in the case now before the court. In 
the former, the payment over is supposed to be without notice ; 
and in the latter after notice, and a request not to pay over the 
money. The answer, then, to the second question is, that under 
the facts there stated, the collector is not personally liable. 

3. The case put by the third point, is where, at the time of 
payment, notice is given to the collector that the duties are 
charged too high, and that the party paying, so paid to get pos- 
session of his goods; and accompanied by a declaration to the 
collector, that he intended to sue him to recover back the amount 
erroneously paid, and notice given to him not to pay it over to 
the treasury. 

\This question must be answered in the affirmative ; unless the 
broad proposition can be maintained, that no action will lie 
against a collector to recover back an excess of duties paid him ; 
but that recourse must be had to the government for redress. 
Such a principle would be carrying an exemption to a public 
officer beyond any protection, sanctioned by any principles of 
law or sound public policy> The case of Irving v. Wilson and 
another, (4 Term Rep. 485,) was an action for money had and 
received, against custom-house officers, to recover back money 
paid to obtain the release and discharge of goods seized, that were 
not liable to seizure: and the action was sustained.» Lord Ken- 
yon observed, that the revenue laws ought not to be made the 
means of oppressing the subject; that the seizure was illegal ; 
that the defendants took the money under circumstances which 
could by no possibility justify them ; and, therefore, this could 
not be called a voluntary payment. 

The case of Greenway v. Hurd, (4 Term 554, ) was an action 
against an excise officer, to recover back duties illegally receiv- 


























JANUARY TERM 1836. 157 


[Elliott v. Swartwout.] 
ed; and Lord Kenyon does say, that an action for money had and 
received will not lie against a known agent, but the party must 
resort to the superior. But this was evidently considered a case 
of voluntary payment. The plaintiff had once refused to pay, 
but afterwards paid the money ; and this circumstance is express- 
ly referred to by Buller, justice, as fixing the character of the 
payment. He says, though the plaintiff had once objected to~ 
pay the money, he seemed afterwards to waive the objection by 
paying it. And Lord Kenyon considered the case as falling 
within the principle of Sadler v. Evans, 4 Bur. 1984, which 
has already been noticed. In the case of Snowden v. Davis, 
1 Taunt. 358, it was decided that an action for money had and 
received, would lie against a bailiff, to recover back money paid 
through compulsion, under color of process, by an excess of au- 
thority, although the money had been paid over. The court 
say, the money was paid to the plaintiff, under the threat of a 
distress ; and although paid over to the sheriff, and by him into 
the exchequer, the action well lies; the plaintiff paid it under 
terror of process to redeem his goods, and not with intent, that 
_ it should be paid over to any one. The case of Ripley v. Gel- 
ston, 9 John. 201, was a suit against a collector to recover back 
a sum of money demanded by him for the clearance of a vessel. 
The plaintiff objected to the payment, as being illegal, but paid 
it for the purpose of obtaining the clearance, and the money had 
been paid by the collector into the branch bank to the credit of the 
treasurer. The defence was put on the ground that the money 
had been paid over, but this was held insufficient. The money, 
say the court, was demanded as a condition of the clearance ; 
and that being established, the plaintiff is entitled to recover it 
back, without showing any notice not to pay it over. The 
eases which exempt an agent do not apply. The money was 
paid by compulsion. It was extorted as a condition of giving a 
clearance, and not with intent or purpose to be paid over. In 
the case of Clinton v. Strong, 9 John. 369, the aetion was to re- 
cover back certain costs, which the marshal had demanded on 
delivering up a vessel which had been seized, which costs the 
court considered illegal ; and one of the questions was whether 
the payment was voluntary. The court said the payment, could 
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not be voluntary. The costs were exacted by the officer, colore 
officii, as a condition of the redelivery of the property ; and that it 
would lead to the greatest abuse to hold that a payment under 
such circumstances, was a voluntary payment precluding the 
party from contesting it afterwards. The case of Hearsey v. 
Pryn, 7 John. 179, was an action to recover back toll which had 
been illegally demanded ;.and Spencer, justice, in delivering the 
opinion of the court, says the law is well settled, that an action 
may be sustained against an agent who has received money, to 
which the principal had no right, if the agent has had notice not 
to pay it over. And in the case of Fry v. Lockwood, 4 Cowen 
456, the court adopts the principle, that when money is paid to 
an agent for the purpose of being paid over to his principal, and 
is actually paid over, no suit will lie against the agent to recover 
it back. But the distinction taken in the case of Ripley v. Gelston, 
is recognised and adopted ; that the cases which exempt an 
agent when the money is paid over to his principal without no- 
tice, do not apply to cases where the money is paid by compul- 
sion, or extorted as a condition, &c. From this view of the 
cases, it may be assumed as the settled doctrine of the law, that 
where money is illegally demanded and received by an agent, 
he cannot exonerate himself from personal responsibility by pay- 
ing it over to his principal; if he has had notice not to pay it 
over. The answer, therefore, to the third point must be, that 
the collector is personally liable to an action to recover back an 
excess of duties paid to him as collector, under the circumstances 
stated in the point; although he may have paid over the money 
into the treasury. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States, for the southern dis- 
trict of New York, and on the questions on which the judges of 
the said circuit court were opposed in opinion, and which were 
certified to this Court for its opinion, agreeably to the act of 
congress in such ease made and provided, and was argued by 
counsel ; on consideration whereof, it is the opinion of this Court, 
on the first question, that the said shawls and suspenders were 
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not a manufacture of wool, or of which which wool was a com- 
ponent part, within the meaning of the words “ all other manu- 
factures of wool, or of which wool is a component part,” in the 
second article of the second section of the act of congress of 14th 
July, 1832. 

On the second question, it is the opinion of this Court, that, 
under the facts as stated in the said second question, the collec- 
“tor is not personally liable. 

On the third question, it is the opinion of this Court, that the 
collector, under the circumstances as stated in the said question, 
is liable to an action to recover back an excess of duties paid to 
him as collector, although he may have paid over the money in- 
to the treasury. Whereupon, it is ordered and adjudged by this 
Court, to be so certified to the said circuit court of the United 
States for the southern district of New York. 
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Wixuram C. S. VentTress ET AL., ExECUTORS oF Lovi¢c |! EN- 
TRESS, DECEASED, PLAINTIFFS IN ERROR, V. NEAL SMITH, AD- 
MINISTRATOR OF JOHN CLARK, DECEASED. ; 


‘The power to sue for debts due to the estate of an intestate is implied in the authority 
given to administrators ad collegendum, issucd under the authority of the statute 
law of Mississi;pi. 

Construction of the statute of Mississippi providing for the substitution of executors 
or administrators, when either party to a suit dies before judgment. * 

It is incumbent on a plaintiff in error to make out an alleged error, clearly, and satis- 
factorily. Every reasonable intendment should be in favor of a judgment of a * 
court. 

The administrator, in Alabama, had sold slaves belonging to the estate of the intestate, 
without an order of court, authorizing the sale; and by private sale. By the Court: 
The statute of Alabama, (Laws Ala. p. 334,) declares that it shall not be lawful 
fer any executor or administrator to dispose of the estate of any testator or intestate 
at private sale, except where the same is directed by the will of the testator; but » 
that, in all cases where it may be necessary to sell the whole, or any part of the 
personal estate, application must be made to the orphans’ court for an order of sale, 
which sale is required to be at public auction, after giving notice thereof as pointed 
out by the statute. The sale of these negroes, although bona fide and for a valu- 
able consideration, was not made according to the provisions of this law. It was a 
private sale, and made without any order from the court. The order of sale ex- 
pressly excepts the negroes. The sale was then not only without authority, but 
in express violation of the provisions of the statute. Such a sale cannot be sup- 
ported upon any principles of law. 

Executers and administrators, in making sales of property, must comply strictly 
with the requisites of all statutory provisions on the subject; and unless every 
essential direction of the law is complied with, all whose interests are affected by 
the authority to sell are not concluded by the sale, unless, from a long acquiescence, 
a foundation is laid for a fair and reasonable presumption, that the requisites of the 
law had been complied with. No such presumption can arise in this case. It is a 
general rule of law, that a sale by a person who has no right to sell, is not valid 
against the rightful owner. 

Authority given to executors and administrators to sell, is a personal trust, and must 
be strictly pursued ; and if they transcend their authority, in any essential particular, 
their act is void. 

it has sometimes been contended, that a bona fide purchase for a valuable considera- 
tion, and without notice, was equivalent to a purchase in markét overt, under the 
English law, and bound the property against the party who had right. But we are 
not aware that this Saxon institution of markets overt, which controls and inter- 
feres with the application of the common law, has ever been recognised in any of 
the United States, or received any judicial sanction. At all events, no local usage 
or custom has been shown, applicable to the present case, to take it out of the gen- 
eral principle of the law of sales. 

VOL. X.—y¥ 
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IN error tothe district court of the United States for the dis- 
trict of Mississippi. 
i 

John Clark, of the state of Alabama, died in 1818, owning and 
posssessed of certain slaves; and after his decease, administra- 
tien of his estate was granted to his widow. She afterwards in- 
_termarried with John Farrington, and an inventory of the estate 
was filed, the slaves being included in the same. On the first 
day of November, 1819, Neal Smith, and his co-security for the 
administratrix, by an application to the proper court, had the let- 
ters of administration revoked, on the ground that the adminis- 
tratrix and her husband were embezzling the estate of John 
Clark ; and they stated that the negroes had been sold. Ad- 
ministration was granted to Neal Smith. The slaves were car- 
ried from the state of Alabama to the state of Mississippi, and 
» were there sold. The county court of Clark county, in the state 
of Alabama, in August, 1819, authorized the administratrix of 
John Clark to sell all the personal property of the intestate, ex- 
cept the slaves; and it did not appear that any order to sell the 
slaves had ever been obtained. Neal Smith, sometime after he 
had been appointed administrator of the estate of John Clark, in 
Alabama, procured letters of administration, ad colligendum, 
from the probate court of Wilkinson county, in the state of Mis- 
sissippt. They were in the following terms: 

“ State of Mississippi, Wilkinson county. To all to whom 
these presents shall come, greeting: Know ye, that whereas 
John Clark, of Clark county, im the state of Alabama, as it 
is said, had, at his decease, personal property within this state, 
the administration whereof cannot immediately, be granted, 
but which, if speedy care be not taken, maybe lost, de- 
stroyed, or diminished; to the end, therefore, that the same 
may be preserved for those who shall appear to have a legal 
right or interest therein, we do hereby request and anthorize Neal 
Smith to secure and collect the said property, wheresoever the 
same may be, in this state or in Wilkinson county, whether it be 
goods, chattels, debts, or credits, and to make, or cause to be 
made, a true and perfect inventory thereof, and to exhibit the 
same, with all convenient speed, together with a reasonable ac- 
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count of his collection, in the office of the*registey of the orphans’ 
court of the county of Wilkinson. Witness, the honorable Tho- 
mas H. Prosser, judge of probates of Wilkinson county. 
[ No seal of office. } C. C. West, Reg. W. C. P.” 

Neal Smith, under the authority of the letters of administra- 
tion ad colligendum, on the 5th day of April, 1822, instituted, in 
the district court of the United States for Mississippi, an action 
of trover against Lovie Ventress, for the recovery of the slaves 
which had belonged te his intestate ; and with the declaration in 
trover, a copy of the letters of administration ad colligendum 
was filed. The defendant appeared and pleaded to the suit, and 
it was continued to April term 1823, when the death of the de- 
fendant was suggested, the case continued, and a scire facias was 
issued to Elizabeth Ventress, his administratrix. The adminis- 
tratrix appeared, by her attorney, at the succeeding @ctdber 
term, and the cause was “ legally continued” until April term, 
1825; when the death of the administratrix was suggested, and 
the cause again continued. ’ On the 21st day of February, 1827, 
a scire facias was issued to William C. S. Ventress and others, 
_ the plaintiffs in error, executors of the last will and testament of 
Lovic Ventress, and at January term of the district court, they 
appeared, and the case was tried by a jury ; and a verdict was 
rendered in favor of the plaintiff, on which judgment was en- 
tered by the district court. 

On the trial, the defendant offered no evidence other than a 
bill of sale for the slaves, made by James McDonald to Lovi 
Ventress, in consideration of $1,900; with proof that the same 
was paid at the time of sale, and that it was deemed a fair value 
fer the slaves. 

The plaintiffs offered in evidence the deposition of Neil Mc- 
Nair, and the defendant objected to the admission of a part of 
the same. 

The court overruled the objection, and the following bill of 
exceptions was sealed : 

‘¢ On the trial of this cause, the plaintiff offered in evidence 
the deposition of Neil McNair, the answer of which witness to 
the 10th cross interrogatory—(10th cross interrogatory : Were 
they not sent away, or intrusted to some person to be removed 
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and sold, by the administrator or administratrix, or other person- 
al reprepresentative of said John Clark, in the state of Alabama ? 
Answer. Deponent saith that he hath reason to believe, and 
doth believe, that the said negroes were removed and sold, not 
by the authority or request of the administratrix or any other 
person representing said estate )—the defendants, by their coun- 
sel, objected to a8 evidence to the jury, on the ground of being 
inadmissible from the manner of its answer, and moved the court 
to rule it out as inadmissible testimony. But the court overruled 
the application of the defendant’s counsel, and permitted the 
said answer to be read to the jury as evidence in the cause.” 

Upon the submission of the cause to the jury, the plaintiff's 
counsel requested the court to charge the jury— 

L. That it must appear in evidence to the jury, that Abigail 
Clark Was authorized, by an order of the court in Alabama, to 
sell the slaves, or she could convey no legal title to the defendant. 

2. That it must also appear by evidence to the jury, that James 
McDonald was authorized, either by a legal purchase or by a 
power from the administratrix, to sell the slaves, or his convey- 
ance could not divest the estate of Clark of the legal title in his 
representatives. 

3. That unless*both of the above facts appeared, to wit, the 
authority of the administratrix to sell, and the authority of Me- 
Donald, either by a legal purchase or power of attorney from the 
administratrix, that the title to the slaves still remained in the 
legal representatives of John Clark, deceased. 

4. That if the plaintiffs were entitled to recover, they were 
entitled to the value of the hire ofthe slaves, by way of damages, 
from the time the slaves came into the possession of Ventress. 

The defendants’ counsel also presented the court with the fol- 
lowing points in writing, which they requested the court to give 
in charge to the jury: 

1. That if the jury shall believe, from the evidence before 
them, that Abigail Clark became the administratrix of the estate 
John Clark, deceased, in the state of Alabama, and, as such ad- 
ministratrix, held and possessed the slaves sued for, till her in- 
termarriage with John Farrington, and that said Farrington and 
wife, in virtue of the administration of said Abigail, were also 
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possessed of the slaves sued for ; and that the possession of these 
defendants, or their testator, of the slaves sued for, was acquired 
by, through, or from the said Farrington and wife, either direct- 
ly or indirectly ; then the plaintiff; as administrator to collect the 
estate of John Clark, deceased, has no right to recover in this 
action against these defendants. 

2. Will charge the jury—if they shall believe, from the evi- 
dence, that the slaves sued for in this action were, since the 
death of said John Clark, held and possessed by Abigail Clark, 
his administratrix, in the state of Alabama, and that during her 
administration, she intermarried with John Farrington, and that 
Farrington and wife possessing said slaves by virtue of the ad- 
ministration of said Abigail, eloigned, wasted, embezzled, sold, 
or otherwise converted or disposed of them, in violation of their 
duties as administrators of said Clark’s estate, by which devdsta- 
vit of said administrators, the slaves sued for passed to the pos- 
session of one James McDonald, who brought them to this state 
and sold them for a full and bona fide consideration, to Lovie 
Ventress, defendants’ testator, who purchased in good faith, and 
without notice of such devastavit of said administrator ; then the 
testator, Lovic Ventress, acquired a good title as against the 
plaintiff, and the verdict should be for the defendants. 

3. Will charge the jury—that if they believe, from the evi- 
dence, the slaves sued for belonged to the estate of John Clark, 
deceased, at the time of his death, and passed into the possession 
of his administrators, in the state of Alabama, who embezzled 
and disposed of the same, in disregard of their duties as admin- 
istrators ; but that defendants’ testator, Lovic Ventress, became 
an innocent purchaser of said slaves, (in this state,) for a valua- 
ble consideration, without notice of the mal-administration of 
said Clark’s estate in Alabama ; then they should find their ver- 
dict for the defendants. 

The court refused to instruct the jury in all or either of the 
several points as sought for and requested by the defendants’ 
counsel, as aforesaid ; but did charge the jury as requested by the 
plaintiff, except upon the fourth point; in which the court was of 
opinion that hire, as damages, could be recovered only from the 
commencement of the suit. 
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The counsel of the defendants excepted to the opinion of the 
court in charging as requested by the counsel for the plaintiff, 
and refusing to charge the jury as requested by them, on behalf 
of the defendants. 

The defendants prosecuted this writ of error. 


The case was argued by Mr. Jones for the plaintiffs, and by Mr. 
Key for the defendant in error. 


‘Mr. Jones, for the plaintiff, maintained— 

1. That the letters ad collégendum from the court of probates in 
Mississippi vested not in the plaintiff below, but in terms ex- 
cluded, any title to the possession of, or to maintain any posses- 
sory action for the préperty in question, under the peculiar cir- 
cumstances and relations of that property and of these parties ; 
even if a good title were shown in the legal representatives of 
Clark in Alabama. 

2. That the process of the suit in the record shows a discon- 
tinuance and a mis-trial. 

” 3. That the evidence excepted to by defendants in the first 
bill of exceptions, and admitted by the court, was inadmissible. 

4, Thatthe right of Ventress ( defendants’ testator ) by purchase, 
bona fide, fora valuable and full consideration, without any notice of 
breach of trust or other fraud in the vendors, who had possession 
and the right of possession, clothed with a legal title ; a purchase 
consummated long before the second letters of administration grant- 
ed to the plaintiff in Alabama, and his letters ad collégendum in 
Mississippi, and whilst the original letters of administration, 
granted to the vendor in Alabama, stood unrevoked and in full 
force ; were valid and indefeasible: consequently, that the several 
opinions and instructions, both those delivered and those rejected 
by the court below, and both affirmatively and negatively dis- 
paraging that title, and sustaining the plaintiffs’ title, are erro- 
neous. 

Upon the first point, Mr. Jones cited Stat. Edward 3, ch. 11. 
Lord Coke’s Commentaries on the Stat. of Edw. 3, 2 Inst. 397, 
398, Stat. 4 Edw. 3, 31 Edw. 3, 1 Comy. Dig. Adm.-E. 13, 2 
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Doug. Rep. 545, 1 Her. Black. 184, 1 Bos. and Pull. 330, 1 Maul 
and Selw. 409. 
Upon the 4th point, Mr. Jones cited 4 Ty Rep. 625, 621, 1 
Bos. and Pul. 293, 7 Ves. 152, 8 Ves. 209, Williams on Execut- 
tors and Administrators 1 vol. 303. 


Mr. Key, for the defendant in error, contended, that the testi- 
mony objected in the first exception was peoperly admitted. 
The instruction prayed for by appellee properly given; and 
those asked by appellant properly refused. 

He cited 1 Williams on Executors and Administrators.333, 609, 
611, Statutes of Mississippi 281, Walker’s Rep. 386, Holt’s 
Nisi Prius Reports 485, 1 Payne’s Rep. 400, 2 Wheaton’s Rep. 
263, Randolph’s Rep. 195, 4 Mumford 194, Laws of Alabama 
( Toulmin’s Digest) 334, act of 1809. 


Mr. Justice THompson delivered the opinion of the Court. 

This case comes up from the district court of the district of 
Mississippi, upon a writ of error. It is an action of detinue, to 
. recover five negro slaves, of which John Clark, deceased, was 
the owner. The plaintiff, in the court below, prosecuted, as 
administrator ad colligendum, under letters of administration 
granted by the judge of probate of Wilkinson county, in the state 
of Mississippi. The action appears, by the record, to have been 
commenced in the year 1822 against Lovie Ventress ; and after 
the cause was at issue, and before trial, Lovie Ventress died, 
and a scire facias, tested the first Monday in April 1823, was 
issued against Elizabeth Ventress, administratrix, &c., who after- 
wards appeared in court, and the cause, as is stated upon the 
record, was legally continued. At a subsequent term of the court, 
the cause being legally continued, as is alleged, the death of the 
defendant, Elizabeth Ventress, the administratrix, was suggested 
and admitted to be true ; and thereupon a scire facias was issued 
to the present defendants in the court below, as executors of 
Lovie Ventress, tested the first Monday in October 1826, and 
due service thereof upon the defendants was returned. The 
record then states that afterwards, in January term 1834, to which 
term the cause was regularly continued by consent, the parties 
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appeared by their attorneys, and the cause was tried, and a ver- 
dict found for the plaintiff. Upon the trial two bills of exceptions 
were taken. One.in relation to the admissibility of evidence, 
and the other upon instructions given by the court to the jury 
upon the merits of the case ; which will be noticed hereafter. 

It will be necessary, in the first place, to dispose of two objec- 
tions, arising upon the record, which have been raised against 
the plaintiff’s right to maintain the present action : 

1. That the letters of administration ad collegendum, granted 
by the court of probates in Mississippi, did not vest in the plain- 
tiff any right or title to the possession of the property in question, 
or authorize him to maintain an action to recover it, even if a 
good, title was shown in the legal representatives of John Clark 
in Alabama. 

2. That the record shows a discontinuance of the cause, and a 
mis-trial. 

It may be proper to observe, with respect to the first of these 
exceptions, that as it rests upon the disability of the plaintiff to 
sue, it ought to have been pleaded in abatement; but as we think 
the objection untenable, in whatever form it is raised, we shall 
proceed to notice it in the manner in which it is now presented. 

These letters of administration recite, that John Clark, of 
Clark county, in the state of Alabama, as it is said, had, at his 
decease, personal property within this state, the administration 
whereof cannot be immediately granted, but which, if speedy 
care be not taken, may be lost, destroyed, or diminished ; to the 
end, therefore, that the same may be preserved for those who 
shall appear to have a legal right or interest therein, we do 
hereby request and authorize Neal Smith to secure and collect 
the said property, wheresoever the same may be in this state, or 
in Wilkinson county, whether it be goods, chattels, debts, or 
credits, and to make a true and perfect inventory thereof, &c. 

These letters of administration were granted under the author- 
ity of an act of the legislature of Mississippi, (Laws of Missis- 
sippi, 281,) which empowers the chief justice of the orphans’ 
court, in the county in which such justice resides, whenever he 
may deem it necessary, to appoint an administrator to collect to- 
gether the goods of the deceased, for the purpose of depositing 
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them in the hands of the chief justice ; out of whichhe shall pay 
the debts of the deceased, and be liable, in law, as other admin- 
istrators. The argument at the bar is, that the power given .fo 
the administrator, does not authorize him to bring a suit. 

no such power is expressly given, nor is.it implied in the pewer 
to collect. The words of the statute are, general, to collect to- 
gether the goods of the deceased. The power vested in the 
magistrate to appoint such administrator, is diseretionary when- 
ever he may deem it necessary. And*if the words of the act, 
upon any reasonable interpretation, will admit of a construction 
which will uphold the authority given by the letters of adminis- 
tration, they ought not to be so construed as to impute-to the 
magistrate an unauthorized exercise of power. . And if we look 
to the letters of administration, the power to sue is necessarily 
implied in the language there used: ‘‘ We do hereby authorize 
the said Neal Smith to secure and collect the said property, 
whether it be goods, chattels, debts, or credits,” &c. These 
words are amply sufficient to’authorize the bringing of suits, if 
necessary for the purpose of executing the power, and is certainly 
no forced interpretation of the word collect, as used in the 
statute, to consider it as implying the authority to bring suits. In 
the case of Irwin and Wright v. Peak, Walker Rep. 386, de- 
cided in the supreme court of Mississippi, in the year 183], it 
was held that an administrator ad colligendum, may bring suits. 
This power, however, in the view of the court, rested upon a 
statute referred to in the opinion, but which has not been pro- 
duced on the argument of this case. But the decision is so re- 
cent, and referring expressly to the statute, we think we may 
safely rely upon it as an authority to sustain the right to sue, un- 
der the power given by the letters of administration in this case. 
And we the more readily adopt this conclusion, because we 
think the right to sue is necessarily implied in the authority to 
collect the goods, chattels, rights, and credits. The grant of the 
power carries with it all the usual, ordinary, and necessary means 
to effectuate the beneficial exercise of the power. 

2. The proceedings, as stated upon the record to continue the 
cause, appear to have been in conformity to a statute of that 
state, (Mississippi Statutes 238,) which provides that, when any 
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suit shall be depending-in any court,and either’ of the: parties 
shall die before judgment, the executors or administrators'of the 
deceased, in case the cause. of action by law survives, shalk have 
full power to prosecute or defend such action; and the ‘court 
is authorized and required to-render judgment for or “against 
the executor or administrator, as the case may require ;.and a 
scire facias is authorized to be issued to call in the executor or 
administrator to make himself a party ; and such was the course 
adopted in the present case, as appears from the record. Upon 
the death of Loyic Ventress, a scire facias issued to Elizabeth 
Ventress, the administratrix, who appeared and became a party 
to the,suit, and the cause was continued ; and upon the death of 
the administratrix another scire facias issued, to call in the de- 
fendants, the executors of Lovie Ventress, who appeared and 
became parties to the.suit, which, aceording to the record, was 
regularly continued, by consent, to the term of the court when 
the cause was tried. For what reason or under what cireum- 
stances Elizabeth Ventress was» appointed administratrix of 
Lovie, Ventress, when the defendants were his executors, does 
not appear. But the court will not intend that it was without 
authority. Circumstances may readily be supposed to have ex- 
isted, that would. require the appointment of an administration 
for some special purpose. Whether she was a general adminis- 
tratrix, or only one. with limited powers for some special pur- 
pose, does not appear. But when the record states that the 
cause was regularly continued, by consent of the present parties, 
who were fully competent to give such consent, there can be no 
ground upon which this court can now consider the cause dis- 
continued. 

3. The next objection arises upon a bill of exceptions taken 
at the trial, relative to the admission of evidence. 

The plaintiff offered in evidence the deposition of Neal Mc- 
Nair, and the objection arises upon the answer to the tenth cross- 
interrogatory, which is as follows: ‘“ Were they not sent away, 
or intrusted to some person to be removed and sold by the ad- 
ministrator or administratrix, or other personal representative of 
John Clark, in the State of Alabama?” Answer: ‘“ Deponent 
saith he has reason to believe, and doth believe, that the said ne- 
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groes’ were removed and sold, not by the authority or request of 
the adininistratrix or any other person répresenting said estate.” 
This answer was objected to on the part of the defendant, but 
admitted by the court, to be read to the jury. The whole depo- 
sition is not set-out in the bill of exceptions ; and this question and 
the attswer standing alone, unconnected with the antecedent and 
subsequent interrogatories and answers, are in a great measure 
unintelligible. The very form of the interrogatory, shows the 
question to have had relation to some antecedent inquiry, and is 
vagué and indefinite. ‘‘ Were they not sent away, or intrusted 
to some person (naming no one) to be removed and sold by 
the administrator or administratrix, or other personsal repre- 
sentative of John Clark?” It seemed to be a fishing inquiry, 
that would hardly admit of a direct and positive answer. Had 
it been a direct question to some specific fact, the belief of the 
witness would be io Tegat answer. ‘The belief of a witness isa 
conclusion from facts. The witness should state facts, and the 
conclusion to be drawn from themr, rests with the jury. Although 
this answer, standing alone, may not be strictly admissible ; yet, 


_ when connected with other facts of the deposition, it might not 


not be objectionable. Subsequent inquiries might have drawn 
from the witness the facts upon which his belief was founded ; 
and aH being submitted to the jury, the belief of the witness 
might be at least rendered harmless. It does not appear how 
er under what authority this deposition was taken, or whether 
the parties were present or not. If they were, and no objection 
was made to the answer, it ought to be considered a waiver; and 
the exception not allowed at the trial. {It is ineumbent on the 
plaintiff to make out the error clearly and satisfactorily ; every 
reasonable intendment should be in favor of the judgment; and 
we think the exception too*vague to justify a reversal of the 
judgment. 

4. This second bill of exceptions embraces the merits of the 
case, and turns upon the validity of the purchase of the slaves by 
Lovic Ventress in his lifetime. The facts upon which the court 
was called upon to instruct the jury on this question, are briefly 
these : 

The slaves in controversy, were the property of John Clark, 
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of Alabama, and in his possession at the time of his death, in the 
year 1818. This widow, Abigail Clark, was appointed adminis- 
tratrix of his estate, and in May 1819, intermarried with John 
Farrington, and in June 1819, filed an inventory of John Clark’s 
estate, including therein the slaves in question. On the first of 
November of the-same year, the letters of administration to her 
were revoked, and administration granted to Neal Smith, the 
present plaintiff, in the court below. In August, 1819, the county 
court of Clark eounty, in the state of Alabama, authorized Abi- 
gail Farrington, the administratrix of John Clark, to sell all the 
personal property of John Clark except the negroes; and it does 
not appear that any.order of sale of the slaves of John Clark had 
been obtained. The defendants offered no other evidence of 
title to the slaves, than-a bill of sale from James McDonald to 
the defendants’ testator, in Wilkinson county, in the state of 
Mississippi, dated November. 2, 1819, for the consideration of 
nineteen hundred dollars, which was paid at the time of sale, 
and which was deemed a full and fair value of the slaves. Upon 
this evidence the plaintiffs’ counsel requested the court to charge 
the jury— 

1. That it must appear in evidence to the jury, that Abigait 
Clark was authorized by an order of the court of Alabama, to 
sell the slaves, or she could convey no legal title to them. 

2. That it must also appear by evidence to the jury, that 
James MeDonald was authorized, either by a legal purchase or 
by a power from the administratrix ; to sell the slaves, or his con- 
veyance could not divest the estate of Clark of the legal title in 
his representatives. 

3. That, unless both of the above facts appeared, to wit, the 
authority of the administratrix to sell, and the authority of Mc- 
Donald, either by a legal purchase or power of attorney from 
the administratrix, that the title to the slaves still remained in 
the legal representatives of John Clark. These instructions the 
court gave. A fourth was requested, which the court refused to 
give, and which it is unnecessary here to notice. 

The defendants’ counsel also requested the court to instruct 
the jury uopn certain points, substantially as follows :. 

1. That if they belive, from the evidence, that Abigail Clark 
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became the administratrix of John Clark, deeeased, and, as such, 
held possession of the slaves in question, and that after her inter- 
marriage with John Farrington, she and her husband were in pos- 
session of them, and that the possession of the.slaves by the de- 
fendants or their testator, was acquired directly or indirectly from. 
or through Farrington and his wife, then the plaintiff, as adminis- 
trator to collect the estate of John Clark,-has no right to recover 
in - action against the defendants. 

. If they believe, from the evidence, that Farrington ~ his 
im sO possessing the slaves by virtue of the administratien 
aforesaid, had wasted, embezzled, sold, or otherwise convertéd 
the slaves, in violation of their duty as administrafors, by which 
devastavit the slaves passed to the possession of one ‘James 
McDonald, who brought them to the state of Mississippi and sold 
them to Lovic Ventress, the defendants’ testator, for’a full and 
valuable consideration, and that he purchased them bona fide 
without notice of such devastavit, then Lovic Ventress acquired 
a good title as against the plaintiff, and the verdict should be for 
the defendants. 

3. That if they: believed,that the slaves belonged to the estate 
of John Clark, and passed into the possession of his administra- 
tors, who embezzled and disposed of them in disregard of ‘their 
duty as administrators, but the defendants’ testator, Lovie Ve- 
tress, became an innocent purchaser of the slaves for a valyable 
consideration, without notice of the mal-administration of.said 
Elark’s estate in Alabama, then they should find a verdict for 
the defendant. These instructions the court refused to give. 

It is unnessary to notice separately the several instructions 
prayed by the parties, respectively. “Fhe general question arising 
under them, and one which lies at the foundation of the action, 
relates to the sale of the negroes by Abigail Clark, the administra- 
trix of John Clark. The several instructions prayed on the part of 
the plaintiff and given by the court, assume that, inorder to divest 
the plaintiff of the right to recover as the present administrator 
of John Clark, it must be shown that his first administratrix had 
authority to sell the slaves by an order of the court in Alabama ; 
and that James McDonald was authorized either by purchase 
from the administratrix or by authority from her, to sell the slaves, 
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in order to divest the representatives of Clark of the title, and 
take trom the plaintiff the right to recover. The principle as- 
sumed in the,instructions asked on the part of the defendants, is, 
that the administratrix of Clark being in possession of the slaves, 
and ‘that possession having passed directly or indirectly to the 
defendants, the plaintiff, as administrator ad colligendum of John 
Clark, cannot recover in this action. And that admitting the admin- 
istratrix had, by her conduct with respect to the slaves, commit- 
ted a devastavit ; yet if the defendants’ testator purchased them 
béna fide and for a valuable consideration, without notice of such 
devastavit, he acquired a good title to the slaves, and the plain- 
tiff had no right to recover. It may be observed here that the 
cafe is entirely silent in the statement of the evidence with re- 
spect to notice bythe defendants’ testator, of the situation of 
these slaves. The instruction prayed, however, was subject to 
the decisign of the jury upon that point; and we assume, in the 
consideration of the case, that Lovic Ventress was a bona fide 
purchaser without notice, and rest the question entirely upon the 
want of authority in the administratrix of Clark to sell the slaves. 
It may be observed, in the first place, that the letters of adminis- 
tration to her were revoked before the sale to the defendants’ 
testator. The revocation was on the first of November, 1819, 
and the bill of sale bears date on the day after. There may be 
some mistake, however, in this, and we place no reliance upon it ; 
as the want of authority in the administratrix is clearly establish- 
ed on other grounds. The statute of Alabama, (Laws Ala. p. 
334, ) declares, that it shall not be lawful for any executor or ad- 
ministrator to dispose of the estate of any testator or intestate at 
private sale except where the same is directed by the will of the 
testator ; but that in all cases where it may be necessary to sell 
the whole or any part of the personal estate, application must be 
be made to the orphans’ court for an order of sale, which sale is 
required to be at public auction, after giving notice thereof as 
pointed out by the statute. The sale of these negroes, although 
bona fide and for a valuable consideration, was not made accord- 
ing to the provisions of thislaw. It wasa private sale, and made 
without any order from the court. The order of sale expressly 
excepts the negroes. The sale was then not only without au- 
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thority, but in express violation of the provisions.of the statute. 
Such a sale cannot be supported upon*any priaciples®f law. In 
the case of the executors of Emos v. James (4 Mum. 194,) it 
was held by the court of appeals of Virginia, that the sale of a 
slave belonging to the estate of the testator by-aeperson named 
‘in the will as one of the executors, but who,-at the time of the 
sale, had not qualifiéd or given the bond required by a statute of 
that state ; was void against thé executor who had qualified : al- 
though the sale was bona fide and for *a valuable consideration. 
It was admitted, that if the’ question was to Be decided upon the 
principles of the common law, without regard to the act of as- 
sembly, the sale would have been valid, the power of the exee- 
utor being derived from the will. But he not having qualified 
and complied with the statute, by giving the bond required, the 
foundation of his authority was done away ; and all his acts were 
invalid, and the sale illegal and void. The present is a much 
stronger case. The want of authority in the executor to-sell in 
that case rested upon the construction of the statute ; influenced, 
in some measure, by the policy which governed its enactment. 
_ But in the present case, the sale was against the express excep- 
tion in the order of sale, and in violation of the positive prohibi- 
tion in the statute to sell at private sale. The law in this class 
of cases is well settled: that executors and. administrators, in 
making sales of property, must comply strictly with the requisites 
of all statutary provisions on the subject; and that, unless every 
essential direction of the law is complied with, all whose inter- 
ests are affected by the authority to sell are not concluded by the 
sale ; (7 Mass. Rep. 488,) unless, from a long acquiescence, a 
foundation is laid for a fair and reasonable presumption, that the 
requisites of the law had been complied with. Neo such pre- 
sumption can arise in this case. It is a general rule of law, that 
a sale by a person who has no right to sell, is not valid against 


the rightful owner. Authority given to executors and administra- . 


tors to sell, is a personal trust and must be strictly pursued ; and 
if they transcend their authority in any essential particular, their 


act is void. (4 John. Ch. 368, 6 Con. Rep. 387.) -It was a max- 


im of the civil law that, nemo plus juris in alium.transferrespo- 
test, quam ipse habet ; and this isa plain dic‘ate of common sense. 


e* 
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It was. also a printiple of the English common law that, a sale 
out of matket overt, did not change the property tute the 
rightful owner ; and the custem of the city of London, which 
forms ah exéeption. to the general ruleghas always been regard- 
ed and restrictéd by the courts.with great care and vigilance, 
that all such sales should be brought strictly within the custom. 
(Com. Dig. Tit. Market-E.) It has sometimes been contended, 
that a bona fide-purchase for a valuable consideration and with- 
out rfotice, was equiyalent -to a purchase i in market overt under 
the English law, and bound the property against the party who 
had right. (1 John. Rep. 478.) But we are not aware that this 
Saxon institution of markets overt, which controls and interferes 
With the application of the common law, has ever been recog- 
nized in‘any of the United States, or received any judicial sanc- 
tion. At all events,’no local usage or custom has been shown 
applicable to the present case, to take it out of the generai prin- 
ciples of the law ofsales. And although the defendants’ testator 
was a bona fide purchaser, for a valuable consideration and with- 
out notice ; the sale being without authority and against law; he 
acquired no title that will bind the property against the party 
who has right. 

The judgment of the court below must accordingly be affirmed 
with costs. 


This cause came on to be heard on the transcript of the record 
from the district court of the United States for the district of Mis- 
sissippi, and was argued by counsel, on consideration whereof, it 
is ordered and adjudged by this Court, that the judgment of the 
said district court in this cause be, and the same is hereby, af- 
firmed, with costs and damages, at the rate of six per centum per 
annum upon the sum adjudged by the said district court, to the 
plaintiff in this court, in case the said plaintiff cannot have the 
said negro slaves delivered to him. 
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Saran BoonE aND OTHERS, APPELLANTS V. WiILL1AM CHILES 
' AND OTHERS, APPELLEES, 


2 


The a filed®a Dill in the circuit court of Kentucky, eteing a cohveyance 
‘of the legal title, and an account of rents and profits of a tract of land, the legal 
title to which was derived, in virtue of the law of Virginia, under a settlement and 
a pre-emption right, held by Reuben Searcy... Searey gave“his bond to Hoy, te 
make a deed.of one-half of the land to which he was thus entitled; the'other half 
having been given by him to one Martin, to obtain the location and patenting. He 
aftetwards gave the plats and surveys to Hoy , who, in 1785, obtained a patent for * 
the land, which he was to have a deed for. le: in 1781, assigned the bond of 
Searcy to George Boone, and made himself surety for its performance ; and George 
Boone assigned the bond to Thomas Boone, the ancestor of the «complainants. 
Thomas Boone lived in the state of Pennsylvania, and was in.Ktntucky in 1802, 
1810, and 1819, in the neighborhoed of the land; but while there he took no meas- 
ures, personally, to obtain the title or possession of it, “In 1787 he gave to George 
Boone a power of attorney to obtain a conveyance of the land; and in 1802 he made 
a conditional sale of it to Hezekiah Boone; but the condition was not performed by 
Hezekiah Boone; so that under the aquemment he obtained no righ€ to the land. 
Possession was taken of parts of the land, and improvements*made as early as or 
before 1806, and the persons in possession are among the defendants. : George 
Boone exceeded his powers, and made agreements to sell the land; and also agreed 
to give upto one ofthe heirs of Hoy, Searcy’s bond; and some of the heirs sold parts 
of the land to the persons in possession, asserting a right to the legal title ~and 
another of the heirs seld by a quit-claim deed all her rights, as one*of the heirs of 
Hoy, to Green Clay. Afterwards William Chiles; alleging that hg had obtained 
from George Boone, and from Hezekiah Boone, the conditional purchaser, the 
equitable right of Thomas Boone, under Searcy’s bond; filed ip the name of Tho- 
mas, George, and Hezekiah Boone, and.in his own hamef in the county court of 
Bourbon county, a bill against the heirs of Hoy, the persons in possession, and 
against Green Clay, alleging him to be a purchaser with notice of Thomas Boone’s 
equitable title, under Searcy and. Hoy: and obtained from that court a decree for a 
conveyance to him of the legal title, and afterwards a deed for the same from a com- 
missioner appointed to.execute the same. This decree was afterwards, on appeal, 
reversed for informality; but before the same was reversed, the complainants filed 
this bill, asking for a conveyance from Chiles of all the title he held in theJan@, 
either under the decree, or in any other manner. Chiles, after the bill was filed, 
purchased from Green Clay the rights he held; and, in his answer, aileges him to 
have been an innocent purchaser, without notice. The persons in possession, who 
purchased from Chiles, after the decree of the Bourbon court, answered, 
their possession, and that they were protected by the statute of limitation ; “and 
submit to such rules and regulations, according to law and equity, as the case may 
require. In 1822, Thomas Boone made an agreément with Boone Engles, by 
which the latter took upon him the mstitution and conducting of. this suit, for a 
portion of the benefitto be derived from it; and this the persdns in ‘possession 
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allege tobe champerty. The court detreed a conveyance by Chiles, and by others 
who held the I¢pal title, to be made to the“tompjainahts, of all the lands unsold, 
and not in the possession of others; and that thse who are in possession, who had 
purchased from Chiles, sheuld pay tothe complainants the sums which they agreed 
to pay, respectively, with interest, according to their respective contracts. 

A court of equity must be regardless of all its rulcs, before it can recognise Chiles as 
a purchaser, or as having any right whatever * the land: it must also forfeit its 
character, if it sanctions such a course of iniquitous fraud. We deem it whelly 
useless*to contrast the relative equities of the plaintiffs and Ghiles, in order to affirm 
their right to a decree for the conveyance of the legal title, obtained in violation of 
every principle which governs courts of equity ; unless he has made out some ob- 
jections to the relief prayed, on grounds unconnected with thé justice of the case. 

The heirs*of Searcy are not parties: they had no interest in the land; their father’s 
bond was satisfied by the performance of the condition, when the patents were ob- 
tained by Héy ; who, by purchase from Martin and Searcy, held the legal title to 
the whole fourteen hundred acres, subject to be divested only by the equity of 
Boohe, derived by this agreement to"transfer the one-half. No act, therefore, re- 
mained to be performed by the heirs of Searcy. The title of Boone becomes com- 
plete, by the union of his equitable with Hoy’s legal title, without any interposition 
of the heirs of Searcy, who have no interest to defend, or title to convey. 

The lapse of time and the staleness of the plaintiffs’ equity, is also set up as a bar to 
a decree in their favor: but whatever effect time may have in equity in favor of a 

» possession long and peaceably held; it can have none in favor of Chiles, whose only 
claim is un@er the equity of Thomas Boonc, and against whom the present suit 
was brought in six years after he first interfered with it. It cannot be permitted 
to ltim to acquire the legal title of Hoy, in virtue of Boone’s equity, and to hold it 
to his own use; on the ground that Boone’s right had become extinct by the lapse 
of time, before he acquired it. The means by which the legal title has been con- 
veyed to Chiles, have affected his conscience too deeply with fraud, for a court of 
equity to suffer him to enjoy its fruits. As to him, the plaintiffs have established a 
right to a decree for the gonveyance of whatever title he may have derived by any 
conveyance to himself directly, of the legal right of Hoy’s heirs. 

By the rules of an appellate court, it can act on no evidence which was not before the 
court below, or feceiwe any paper that was not used at the hearing. : 

A’ party is not allowed to state one case in a bill or answer, and make out a different 
one by proof: the allegata and ;rebata must agree; the latter must support the 
former. 

A purchaser with notice may protect himself under a purchaser by deed without no-~ 
tice ; but cannot do it by purchase from one who holds or claims by contract only. 
The cases are wholly distinct. In the former, the purchaser with notice is protect- 

* ed; in the latter, he has no standing in equity, for an obvious reason; that the 
plaintiffs’ elder equity shall prevail, unless the defendant can shelter himself under 
the legal title acquired by one whose conscience was not affected with fraud or no- 
tice, and who can impart his immunity to a guilty purchaser, as the representative 

_‘of his legal rights fairly acquired by deed, in such a manner as exempts him from 

* the jurisdiction of a court of equity. Such a purchase affixes no stain om the con* 
sciénce, and equity cannot disturb the legal title. But as it does not pass by a con- 
4ract of purchase without deed, the defendant can acquire only an equity ; the trans- 
fer of which does not absolve him from the consequences of his first fraudulent 
purchase, His ‘Second purchase of an equity will not avail him more than the figst ; 
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for the original noticé of the plaintiff’s equity taints his conscience, so as to make 
him a mere trustee, if he holds the legal title from one who is not an innocent, bona 
fide purchaser. 

It is a general principle in courts of equity, that, where both parties claim by an equit- 
able title, the one who is prior in time is deemed the better in right ; and that where ‘ 
the equities are equal in peint of merit, the law prevails. 

Strong as a plaintiff's equity may be, it carfin no case be stronger than that of a pur- 
chaser, who has put himself in peri! by purchasing a title, and paying a valuable 
consideration, without notice of any defect in it: and when, in addition, he shows 
a legal title from one seised and possessed of the property purchased, he has a right 
to demand protection and relief, which a court of equity imparts liberally. Such 
suitors are its most especial favorites. It will not inquire how he may have ob- 
tained a statute, mortgage, encumbrance, or even a satisfied legal term, by which 
he can defend himself at law, if outstanding: equity will net aid his adversary in 
taking from him the tabula in nonfragio, if acquired before a decree. Relief will 
not be granted against him in favor ef the widow or orphan: nor shall the heir see’ 
the title-papers. It is a bar to a bill to perpetuate testimony, or for discovery ; and 
goes to the jurisdiction of the court ever him: his conscience being clear, any ad- 
versary must be left to his remedy at law. 

But this wili not be done on mere averment, or allegation ; the protection of such bona 
fide purchase, is necessary only when the plaintiff has a prior equity ; which can 
be barred or avoided only by the union of the legal title with an equity, arising from 
the payment of the money, and receiving the conveyance without notice, and a cleat 
conscience. : 

In setting it up, a bona fide purchase without notice, by plea or answer, it must state \ 
the deed of purchase, the date, parties, and contents briefly ; that the vendor was 
seized in fee, and in possession: the consideration must be stated, with a distinct 
averment that it was bona fide and truly paid, independently ot the recital in the 
deed. Notice must be denied previous to, and down te the time of paying the 
money, and the delivery of the deed; and if notice is specially charged, the denial 
must be of all circumstances referred to, from which notice can be inferred ; and the 
answer or plea must show how the grantor acquired title. The title purchased must” 
be, apparently, perfect, good at law, a vested estate in fee simple. It must be a regu- 
Jar conveyance; for the purchaser of an equitable title holds it subject to the equi- 
ties upon it in the hands of the vendor, and has no better standing in a.court of 
equity. Such is the case which must be stated to give the defendant the benefiteof 
an answer or plea*of an innocent purchase without notice ; the case stated must be 
made out; evidence will not be permitted to be given of any other matter not set out. 

The ebjections to the plaintiffs’ recovery on the ground of the contract between Tho- 
mas Boone and Boon Engles being within the statutes of champerty and mainte- 
nance, cannot be sustained for two reasons: 1. The English statutes on this sub- 
ject, which were adopted in Kentucky, punished the offence and declared the con- 
tract for maintenance void between the parties, but did not direct or authorize the 
dismissal of the suit instituted between other parties in furtherance of such contract. 
Boon Engles is no party to this suit ; and it does not concern the defendants whether 
it was commeneed and is conducted by his agency, or by the plaintiffs themselves : 
the right of plaintiffs is not forfeited by such an agreement, and it may be asserted 
against the defendants whether the contract with Boon Engles is valid or void. 2. By 
the act of Kentucky of 1798, which was in force when this contract was made, and 
suit brought ; no person could be prevented from prosecuting or defending any claim 
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to land aeld under the land laws of Virginia; nor was any suit brought to make 
good such claim considered as coming within the provisions of the common law, 
or any statute against champerty or maintenance. These statutes were not revived 
till 1824. 

The time does not bar a direct trust as between trustees and cestui que trust, till it is 
disavowed : yet, Where a constructive trust is made out in equity, time protects the 
trustee, though his conduct was originally fraudulent, and his purchase would have 
been repudiated for fraud. So, where a party takes possession in his own right, 
and was prima facie the owner, and is turned into a trustee by matter of evidence 
merely. And where one intending to purchase the entire interest in the land, took 
a conveyance without words of limitation to his heirs, passing only as an estate for 
life, the lapse of fourteen years after the expiration of the life estate, was a protec- 
tion to the heirs of the purchaser. 

What that reasonable time is, within which a constructive trust can be enforced, de- 
pends on the circumstances of the case; but there can be few cases where it ban be 
done, after twenty years’ peaceable possession, by the person who claims in his own 
right, but whose acts have made him a trustee by implication. His possession 
entitles him to at least the same protection as that of a direct trustee, who, to the 
plaintiffs’ knowledge, disavows the trust, and holds adversely ; as to whom the time 
runs from the disavowal, because his possession is thenceforth adverse. The pos- 
session of land is notice of a claim to it by the possessor; if not taken and held by 
contract or purchase, it is, from its inception, adverse to all the world; and in twenty 
years, bars the owners in law and in equity. A purchaser in possession by a con- 
tract to sell, is in law a trespasser; but in equity, he is the owner of the estate, hav- 
ing taken possession under the contract; and the vendor is in the situation of. an 
equitable mortgagor. If the entry was by purchase, and the purchaser claims the 
land in fee, he is not a trustee ; his title, though derivative from, and consistent 
with, the original title of the plaintiffs, is a present claim in exclusion of, and ad- 
verse to it. A vendee in fee, derives his title from the vendor ; but his title, though 
derivative, is adverse to that of the vendor: he enters and holds for himself. Such 
was the doctrine of this court in Blight’s lessee v. Rochester, 4 Pet. 506, 7. In that 
case the court said, “‘ The vendee acquires the property for himself, and his faith is 
not pledged to maintain the title of the vendor.” 

Equity makes the vendor without deed, a trustee to the vendee, for the conveyance of 
the title ; the vendee is a trustee for the payment of the purchase money, and the 
performance of the terms of the purchase. But a vendee is in no case a trustee of the 
vendor, as to the possession of the property sold ; the vendee claims and holds it in his 
own right, for his own benefit, subject to no right of the vendor, save the terms which 
the contract imposes ; his possession is, therefore, adverse as to the property, but 
friendly as to the performance of the conditions of the purchase. 


APPEAL from the circuit court of the United States for the 
district of Kentucky. 


The principal facts of this case were the following: Reuben 
Searcy being entitled to a settlement of four hundred acres of 
land, and a pre-emption of one thousand acres, in - Bourbon 
county, Kentucky, under the laws of Virginia; obtained a cer- 
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tificate thereof from the commissionérs, and he employed one 
John Martin to perfect the title to the lands, and gave him one- 
half of the same for so doing. On the 24th September 1781, 
Searcy sold seven hundred acres, supposed to be one-half of the 
land, to William Hoy, and executed a bond to Hoy. .The bond 
was in the following words: 

‘*‘ Know all men by these presents, that I, Reuben Searcy, of 
the county of Fayette, am held and firmly bound unto William 
Hoy, of the county of Lincoln, and state of Virginia, in the penal 
sum of fifty thousand pounds, current money of Virginia, to which 
payment, well and truly to be made, I bind myself, my heirs, 
executors, and administrators, unto the said William Hoy, he, 
his heirs, or assigns, this 24th day of September 1781. The 
condition of the above is such, that if the above-bound Reuben 
Searcy shall well and truly make, or cause to be made, as soon 
as deeds are made to lands in this county in general, a good and 
sufficient deed for seven hundred acres of first-rate land, lying 
in Fayette county, on Licking creek, between John Martin’s 
station and Ruddle’s station; it being part of a settlement and 
pre-emption, that John Martin cleared out on the halves for said 
Reuben Searcy ; and the said Hoy takes his first choice of the 
land ; then the above obligation to be void; otherwise to remain 
and be in full force and virtue.” 

On the 15th of December 1781 William Hoy made the fol# 
lowing assignment to George Boone of this bond, by an endorse- 
nient thereon : ; 

“J, William Hoy, assign over the within bond unto-George 
Boone, his heirs, or assigns ; and said Hoy obliges himself, his 
heirs, executors, and administrators, as shourety to within bond; 
and if the within lands cannot be obtained by reason of a prior 
claim, then, and in that case, seven hundred acres, equal in 
quality and convenience, shall discharge the within bond.” 

Searcy also assigned the plats and certificates of survey to Hoy, 
who was thus enabled, in July 1785, to complete the title, by 
obtaining patents for the land in his own name. On the 30th of 
April 1785, George Boone made the following assignment of the 
bond to Thomas Boone, the ancestor of the appellants, who are 
his heirs : 
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**] do hereby assign over all my right, title, and claim of the 
within bond unto Thomas Boone, heirs, or assigns, without 
recourse to the same; that is to say, that I, the said George 
Boone, am no ways obligated, if the said William Hoy, or his 
heirs, sufficient to make good the within bond; but if the said 
William Hoy, or his heirs, should not be good, then I, George 
Boone, do bind myself, my heirs, to make good the same unto 
the said Thomas Boone, or his heirs or assigns.” 

On the 25th day of January 1823, Thomas Boone filed a bill 
in the cireuit court of the United States for the district of Ken- 
tucky, stating his equitable right, thus derived, to seven hundred 
acres of land, part of the settlement and pre-emption of Searcy, 
alleging that he had never parted with the same ; but admitting 
that he made a conditional contract with Hezekiah Boone for it, 
which was never complied with by said Hezekiah, and was after- 
wards expressly abandoned by him. 

On the Ist of October 1787, Thomas Boone, who resided in 
the state of Pennsylvania, gave to George Boone a power of 
attorney, in the following terms: 

‘“* Know all men by these presents, that I, Thomas Boone, of 
Oly township, in the county of Berks, and commonwealth of 
Pennsylvania, blacksmith, for divers good causes, me hereunto 
moving, hath constituted and appointed, and by these presents 
do constitute and appoint my trusty friend, George Boone, of 
Madison county, in the settlement of Kentucky, and commonwealth 
of Virginia, yeoman, my true and lawful attorney, for me and in 
my name, and to my use, to ask, demand, sue for and recover of 
and from Major William Hoy, of Kentucky settlement, a deed or 
other lawful conveyance, valid in law, for seven hundred acres 
of land, in or near the waters of Hinkson and Stoner, branches 
of Licking river; it being one-half or moiety of a settlement and 
pre-emption right, belonging to a certain Reuben Searcy, and 
which I purchased from squire Boone, who purchased the same 
from said George Boone, who purchased the same from said 
William Hoy, hereby giving and granting my sole power and 
authority to my said attorney concerning the premises, to do or 
cause to be done therein, as amply as I myself might or‘could do 
were I personally present; and on the obtaining said title and 
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conveyance for me, and in my name, sufficient discharges to sign, 
seal, and deliver, and one or more attorney or attorneys under 
him, to substitute and appoint, and at pleasure to revoke, hereby 
ratifying and confirming whatsoever my said attorney shall law- 
fully do concerning the premises. In witness whereof, I have 
hereunto set my hand and seal, this Ist day of October 1787.” 

The bill charges that William Chiles instituted a suit in the 
Bourbon circuit court of Kentucky, without the knowledge or 
consent of Thomas Boone, in the name of Thomas Boone, Wil- 
liam Chiles, Hezekiah and George Boone, against the heirs of 
William Hoy, and against others in possession of the land, to 
compel the execution of a conveyance of the seven hundred acres 
of land: that in the suit, Chiles, alleging the execution of the 
bond by Searcy, and the assignments before stated, pretended 
that, under the conditional contract between Thomas and Hez- 
ekiah Boone, the latter had become entitled to the land, and 
that he had purchased it from said Hezekiah. In the suit, a de- 
cree was pronounced for a conveyance to be made to Chiles; 
and on the 7th day of January 1822, a commissioner, appointed 
by the court, according to the laws of Kentucky, executed a 
conveyance to Chiles for seven hundred acres of the land, in 
conformity with the decree. 

In the proceedings in the Bourbon court, William Chiles made 
Green Clay a defendant, alleging him to be a purchaser from 
Newland and wife, of two-eighths of the land, he having notice 
of Thomas Boone’s rights. The wife of Newland was one of 
Hoy’s heirs. After the decree, he purchased from Green Clay 
all he held under Newland and wife ; and, in this case, he relies 
on the title obtained under that purchase. 

Hezekiah Boone, by his answer, asserts a right to the land 
under the conditional contract, but no proof of a compliance with 
the same was given in the cause ; and it was in evidence that, 
long after the contract, he acknowledged he had no right to the 
land, and that it belonged to Thomas Boone. 

Some of the defendants, in the circuit court, allege that George 
Boone, as attorney in fact for Thomas Boone, in August 1792, 
assigned Searcy’s bond to a certain John South, and delivered 
the bondtohim. John South was the executor of William Hoy, 
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and had married one of his daughters ; and South sold, to some 
of the defendants, parts of the land, under a pretence that he 
held Hoy’s claim: and they insist that the assignment of Searcy’s 
bond shall enure to their benefit. 

It was in evidence that William Chiles, after the death of 
John South, applied to Benjamin South, who had the custody of 
Searcy’s bond, and by an arrangement with him, the assignment 
to John South was erased and cancelled, and the bond was trans- 
ferred to Chiles. This was prior to the institution of the suit in 
the Bourbon county court, and the bond was filed among the 
proceedings in the cause. 

The defendants also set up, by way of defence, that an agree- 
ment in writing, of whicha copy is filed, was made between Thom- 
as Boone and Boon Engles, in December 1822, by which Engles 
undertook, at his own expense, to prosecute a suit for the 700 acres 
of land in dispute ; and, as a consideration for his trouble, &c., 
was to have one-half of the land. This suit, they allege, is prose- 
cuted under that agreement; and they charge that it is, there- 
fore, a case of champerty and maintenance, forbidden by law ; 
and in which the court can give no relief. The complainants 
rely, that at the time of the agreement, the law of champerty and 
maintenance was not in force in Kentucky ; and that, if it was, 
this case does not fall within its scope. 

During the pendency of this suit, in the circuit court of Ken- 
tucky, the defendants, in the suit in the Bourbon circuit court, 
instituted, as aforesaid, in the name of Chiles and the Boones, 
prosecuted a writ of error from the court of appeals of Kentucky, 
to reverse the decree, obtained in that suit. And:the court of 
appeals accordingly did reverse the decree for want of proper 
parties ; and remanded the cause to the Bourbon circuit court for 
further proceedings. The cause is still pending there ; Chiles 
and the heirs of Thomas Boone respectively claiming a right to 
direct its future prosecution. 

By amended pleadings, the complainants allege the reversal 
of the decree of the Bourbon county court; and the heirs of 
George Boone were made defendants. They also allege that the 
heirs of George Boon assert no claim to the land ; and that Searcy 
is dead, having left no heirs known to the complainants. 
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During the proceedings in the circuit court, and in this situa- 
tion of the same, a question of jurisdiction arose ; and the judges 
being divided in opinion, the cause was adjourned, aceording to 
law, to the supreme court, with the following statement of the 
points respecting which the judges were divided in opinion : 
1. “ The court being then divided, and the judges opposed in 
opinion as to the jurisdiction over the case ; and, unable, there- 
fore,to render a decree on the merits, they resolye to adjourn that 
question to the supreme court, to wit, under all circumstances, 
appearing as above, can this court entertain cognizance of the case ? 
2. The judges were also opposed in opinion on the point whether 
the complainants were entitled to a decree in the absence of any 
proof that the persons made defendants in the amended bill, as 
heirs of George Boone, were in fact his heirs ?” 

The cause came on, upon this adjournment of it, before the 
supreme court, at the January term, 1834 ; and this court, in its 
mandate to the Kentucky circuit court, certifies its opinion on 
the questions submitted to it as follows: ‘“‘ The court is of opin- 
ion, 1. That, under the circumstances stated in the certificate of 
the judges, the said circuit court could entertain cognizance of 
the case. 2. That the want of proof that the persons made de- 
fendants in the amended bill, as the heirs of George Boone, were, 
in fact, his heirs, is no obstruction to a decree on the merits of 
the cause.” 

It appears on the record that William Chiles, besides the con- 
veyance executed to him by the commissioner appointed by the 
Bourbon circuit court, of the interest of all the heirs of Hoy ; ob- 
tained a special conveyance, prior to the institution of the Buor- 
bon suit, from William Hoy the son, and his wife, and John Sap- 
pington and Parthenia, his wife ; who were two of the heirs of 
William Hoy the obligor. And in Chiles’s bill filed in the circuit 
court of Bourbon, he charges G. Clay to have obtained the inter- 
est of Newland and wife, as one of the heirs of W. Hoy, with 
full notice of his ( Chiles’s ) claim ; in other words, with full notice 
of the claim of Thomas Boone’s heirs: and that he G. Clay, upon 
receiving a conveyance from them, bound himself by special con- 
tract to make good all the contracts of their ancestor. 


Green Clay filed his answer to the bill of Chiles and others, 
VOL. X.—y¥ 








186 SUPREME COURT. 


[Boone v. Chiles. ] 
in the Bourbon circuit court ; in which answer he does not allege 
that he has obtained the legal title from Newland and wife ; he 
does not allege that he has obtained any title from them, but refers 
to a contract by which he acquired their interest, and, without 
producing it, refers to it as being of record. 

The heirs of John South, of George Boone, and of Hezekiah 
Boone, were made defendants, and most of them answered : but 
the complainants allege they are only formal parties. 

One object of the suit is to annul the contract betwen Heze- 
kiah Boone and Thomas Boone ; but the main purpose of it is to 
obtain the legal title to and possession of the 700 acres of land 
in contest, which is vested in W. Chiles and the heirs of W- 
Hoy, and which Chiles, as is alleged, fraudulently acquired ; 
first, by possessing himself of the bond of R. Searcy, the proper 
ty of Thomas Boone ; and, secondly, by prosecuting the suit in 
chancery in the Bourbon circuit court, in the name of Thomas 
Boone and others; and, lastly, by obtaining from two of the heirs 
of Hoy, and from Green Clay, conveyances. 

Upon the return of the cause to the circuit court, in May 1834, 
that court pronounced a final decree, by which the defendant, 
Chiles, was decreed, by deed of release, with special warranty, 
to convey to the complainant all his title and interest in the land 
in controversy, except that which he held under a deed from 
Green Clay, who the court state, was a purchaser for a valuable 
consideration from Newland and wife, (she being one of the heirs 
or devisees of W. Hoy, in whom the legal title was;) and who 
conveyed to Chiles the title which he (Clay) had so acquired. 
The court also decreed that Chiles should deliver to the clerk of 
the court, to be cancelled, the contract between him and Heze- 
kiah Boone and George Boone, as attorneys in fact for Thomas 
Boone, as it appeared to the court that the contract was made 
without authority, and that its terms had never been complied 
with by Hezekiah Boone. The court further decreed (having 
previously caused an adjustment to be made of one-half of the 
rents and profits of the land, and one-half of the value of the im- 
provements, ) the tenants in possession to pay the several balances 
which appeared to be due fromthem. As to so much.of the land 
as was claimed by John Evalt, one of the defendants, within the 
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bounds of Flournoy’s patent, and which is described in the de- 
cree ; the court dismised the bill, as Evalt, and those under whom 
he claims, had more than twenty years adverse possession. The 
court further decreed that the claim of the complainants is not to be 
prejudiced by the decree in this cause, as to any of the heirs of 
Hoy, who are not parties to the suit. The court likewise de- 
creed that Jones Hoy, and Fanny, by her guardian ad litem, do 
convey all their interest, &c. in the land, as heirs or devisees of 
William Hoy. And, finally, the court directed the clerk, as com- 
missioner, to convey, in default of conveyances being made by 
the defendants, according to the statute of Kentucky ; and pos- 
session to be delivered by a fixed day. 

From this decree both parties appealed, and entered into the 
requisite bonds for the due prosecution of their respective ap- 
peals. 

The case was argued at January term 1835, by Mr. Clay, for 
the appellants, and by Mr. Harding, for the appellees; and the 
court, after advisement, ordered a re-argument. Is was now, 
again, argued by Mr. Clay and Mr. Crittenden, for the appel- 
lants, by Mr. Underwood, for William Chiles, and by Mr. Har- 
din, for the other defendants. 

Before the argument was commenced, Mr. Underwood stated 
that he was desirous to submit a preliminary question, which 
was, whether a certain deed from John Newland and wife to 
Green Clay, a certified copy of which would be filed among the 
records of the court, would be admitted as part of the proceed- 
ings of the case in the circuit court? If this was refused, he 
would move for a certiorari to the circuit court, in order to bring 
up the same. 

Mr. Clay stated that the deed had not been exhibited in the 
circuit court, on the hearing of the case. The final decree of the 
circuit court, from which this appeal was prosecuted, was returned 
at May term 1834. The paper now offered purports to be a 
copy of a deed which the clerk of the circuit court, on the 3d day 
of June 1835, certifies was produced to the court by the counsel 
of the defendants ; who “ suggested that the same deed was on 
file,” and “ used on the hearing of the cause ;” and that on the said 
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3d day of June 1835, was, by the court, ordered to be copied 
and certified to the supreme court. 

He was willing that the copy of the deed should be considered 
as if the deed were before the court on a return to a certiorari- 
As he denied that the deed had been used in the circuit court, 
he would not admit its use in this court ; nor did the certificate 
of the clerk show that the deed had been before the circuit court, 
on the hearing of the cause. 

It was agreed by the counsel, that the copy of the deed should 
be considered as if it had been sent up from the circuit court on a 
certiorari. 

Mr. Clay, for the appellants, said that it would be contended 
the decree of the circuit court was erroneous— 

1. In decreeing in behalf of William Chiles, upon the convey- 
ance of Green Clay to him of the interest of Newland and his 
wife, who was one of the heirs of William Hoy. Neither Green 
Clay, in his answer to the bill in the Bourbon court, nor Chiles, 
as his alienee, in his answer in the federal court, makes those 
allegations which entitle Clay or Chiles to the protection ac- 
corded to them, of a bona fide purchaser without notice. There 
is no allegation or proof as to what sum was paid, or when or how 
it was paid, by Clay to Newland and wife. He does not deny 
the allegation of the bill, that he (Clay) purchased under a stipu- 
lation to make good the contract of the ancestor of Newland and 
wife, William Hoy. He does not exhibit any legal title what- 
ever, (and none is believed to exist,) from Newland and wife to 
him. And there is much reason to believe that his own quit claim 
title to Chiles, was made to avoid the suit which Chiles was pro- 
secuting against him in virtue of the title-papers of Thomas 
Boone. A purchaser, to be protected, must show that he has 
paid a fair consideration, and what it was ; and obtained the legal 
title, before he had notice of the equity. Clay and Chiles have 
utterly failed to establish these indispensable requisites: and 
Chiles himself, in the Bourbon bill, charged Clay to be a mala 
= purchaser. 

. The court below erred in dismissing the bill as to Evalt, 
cua ought to have decreed against him, 

3, That the court is also believed to have erred in limiting the 
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decree to one-half the amount of the rents and profits. It ought 
to have decreed to the complainants the whole amount of the 
rents and profits upon the land in contest ; or at least a greater 
proportion thereof than that of one-half. 

He would examine the case— 

1. As it respects the heirs of William Hoy. 

2. As to the rights and duties of William Chiles. 

3. As it respects the rights and claims of the tenants in pos- 
session. 

This is the common case of an application to chancery, to oblige 
the holder of the legal title to convey to the holder of a superior 
equitable title. 

As to Hoy’s heirs, the only ground set up for them is the length 
of time, since the execution of the bond and the transfer of the 
same. No one of the parties can present, or did offer a solid 
objection to the title. 

In considering this objection, it will be proper for the court to 
look at the terms of Searey’s bond, and to those of the assign- 
ment. It is not an agreement to make a conveyance at once ; 
but “* as soon as deeds were made for lands in the country in 
general.” 

In estimating time on an instrument, it is proper to look to 
the condition for the period and circumstances in which its obli- 
gation is to be performed. In this case the provision is impor- 
tant, for the state of the country, and the difficulties of conflicting 
titles created great delays. The deed was to be made after all 
these difficulties should cease. There is, therefore, in the bond, 
no definite time for the execution of the contract it contains. 
But the obligor disqualified himself from executing the contract 
in the bond; for he assigned the evidences of title, and the deed 
was to be made when Martin had perfected the rights of Searcy. 
William Hoy died shortly afterwards, within four or five years, 
leaving infant heirs; some of whom did not arrive at age until 
1809. This suit was commenced fourtecn years afterwards. 
There is evidence on the record to show that the infancy of 
Hoy’s heirs was the cause of the delay. The evidence proves 
that South, the executor of William Hoy, postponed the delivery 
of the title. It is also contended that the obligor was bound to 
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give notice, when he was ready to make the title. He may be has- 
tened by the obligor ; but if the time was vague and indefinite, 
and depending, as in this case, on circumstances which he only, 
or he best knew; he shall not avail himself of the lapse of time, 
unless he gives notice. 

As the patents issued to another, he should have given notice ; 
and as to the interfering claims within the survey, there are suits 
to this day; non-residence—application for title—infancy—the 
acts of South ; all these show that if the dispute was with Hoy’s 
heirs only, this court could, without hesitation, give the relief 
asked by the appellants. But others are interested in the con- 
troversy, who claim under a title derived from some of the heirs 
of Hoy. The answers of Hoy’s heirs show, that they themselves 
make no claim ; and the appellants are resisted by strangers, claim- 
ing for them. 

2. As to the condition of William Chiles, and on the question 
whether there is any thing in his situation, which can authorize 
him to resist the claims of the appellants : 

He claims under the ancestor of the appellants, and under pro- 
ceedings founded on his right. He was not in possession, and 
never was in possession: and he instituted the proceedings in 
the Bourbon county court, obtained a legal title, fraudulently ; and 
he now refuses to give up that title to the appellants. 

A very important question is presented under the commission- 
er’s deed. A fraudulently procures, by proceedings in the right 
of B,a title to be made to him, founded on that right, and obtains 
a conveyance in his own name. By the laws of Kentucky, no 
title can be derived but by deed or last will. A deed under the 
decree of a court is not the end of a suit, but it is the means to 
obtain a title. At the time when, by the decree of the Bourbon 
court, Chiles obtained the conveyance, the proceedings of the 
appellants in the circuit court of the United States were institu- 
ted. The decree of the Bourbon court was afterwards reversed, 
and the question is, whether proceedings of another court sub- 
sequent to the institution of this suit, and when Chiles held a 
title under the decree of that court, could affect, or in any man- 
ner impair or alter the jurisdiction of this court over the case as 
it stood; when the proceedings were commenced? The proceed- 
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ings of the inferior court need not be looked into. The title 
under the decree remains in Chiles, and will so remain until di- 
vested by a deed or last will. It can thus be regarded by this 
court ; and a conveyance of his title, under the order of the court, 
will give a title to the complainants. This view of the case is 
sustained by analogies in the law. Sales of personal property 
under the decree of a court, afterwards reversed, are valid ; and 
even a purchase made by a complainant under a decree in his 
own case, subsequently revoked, will stand. Whatever is done 
by a competent court, while its decrees are in force, is binding 
on the whole world. The court may, in its discretion, order dif- 
ferently. The Bourbon court did not know the fraud of Chiles 
on the complainants. It had no application before them for a 
reconveyance, on which an order for the same could be made. 

But if, by any proceedings subsequent to the conveyance to 
Chiles, under the decree of the Bourbon court, the operation of 
the same has been impaired or affected; yet this court should 
order that all the title held by Chiles should be conveyed to the 
complainants. 

It is contended by him that, independent of the right which 
Chiles derived under the proceedings of the Bourbon court, he 
has one-eighth part of the land purchased from Newland and 
wife by Green Clay, and conveyed by him to Chiles. The wife 
of Newland was one of the children of William Hoy. 

The conveyance of Newland and wife to Green Clay was only 
bya quit claim deed; and there is no evidence of his having paid 
any thing for it. Chiles, in the proceedings in the Bourbon court 
makes Green Clay adefendant, and charges himasa purchaser with 
notice. Neither Clay or Newland assert that a deed was made, 
but only a contract. No possession was delivered, and no money 
was paid. Newland and wife say they never conveyed a title 
by deed to Clay. 

For the first time, a deed to Clay is produced as if sent up un- 
der a certiorari to the circuit court. The counsel of Chiles, after 
the appeal to this court, went into the cireuit court and suggest- 
ed that the deed had been produced on the hearing of the cause ; 
and he now asks that it shall be considered by this court. It is 
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for this court to decide what effect shall be given to it. Its admis- 
sion to any consideration, is opposed. 

The only paper regularly in the record is a quit claim deed, to 
Chiles, and this made after the suit was commenced. Chiles 
asserts that this gives him a right to one-eighth under Green 
Clay as an innocent purchaser without notice. If Green Clay 
was an innocent purchaser, Chiles was not so. He well knew 
the superior equity of the complainants, and he can have no bene- 
fit from Green Clay’s title, if he had any; as he is, in reference 
to that title, a volunteer, with full notice. 

3, As to the claims of the tenants, or those who are in posses- 
sion of the land. 

They, like Chiles, hold under the complainants, and must take 
their fate with Chiles. 

They purchased from South, who stated that he claimed under 
the bond of Searcy, and this was sufficient to put them on the 
inquiry as to the real owner of the land. All the tenants, from 
1718, hold under Chiles, having purchased from him. They 
therefore have acknowledged the right of the complainants ; but, 
as Chiles could not convey their right, they cannot avail them- 
selves of the purchase from him. Cited 2 Bibb’s Reports, 506. 

By the purchase from Chiles, they held a title consonant to 
that of the defendants. No adverse title can be so acquired. 
They never were in possession, adversary to the possession of the 
appellants. What, in Kentucky, according to the decisions of 
the courts of that state, is an adversary possession? Holding un- 
der a different or opposing title adversely ; not when both hold 
under the same title. This principle brings the purchasers from 
South under the title of the heirs of Hoy, which is not adverse. 
4 Bibb. Rep.; 3 Littel. Rep. 134, 20; 5 Littel. 316; 6 Littel. 
444. In-two of the eases cited Chiles wag a party. 

In the record of the case, there appears a recovery from the 
tenants by Chiles, under the title of Hoy’s heirs. The appel- 
lents have a conveyance from Mrs. South, who was one of the 
heirs of Hoy. The sale by her husband could give no title. 

In reference to the allegation of champerty, which is made 
from the connextion of Boon Engles with the case, it is urged 
that at the time of the agreement between Engles and Boone, 
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there was no law against champerty in Kentucky. The law 
against champerty was repealed in 1798, and was not renewed 
until 1824. 

This is a contest between two cquities; and the complainants 
have the elder, and are justly entitled to a preference. They 
have five-eighths of the land, besides Newland’s one-eighth ; 
and yet the decree gives them but four-eighihs. They are also 
entitled to a proportionate dceree for the rents and profits. 


Mr. Underwood for William Chiles. 

The bond of Searcy stipulates that a title shall be made, and 
this has been done, and the obligation has been complied with ; 
and yet a bill in chaneery is filed to have a title made. The 
complainants ask to have done what is already donc. 

The obligation of the bond was completed, by the issuing 
of the patents to Hoy. All he was to obtain was delivered to 
him, and there is then no foundation fer this proceeding. If 
there could be a claim for a deed with warranty, even this is 
satisfied by the patents. 

The bill does not charge fraud in Searcy, by assigning the plat 
and certificates, so that they could get the title ; and Searcy or 
his heirs, are not made parties to this proceeding ; and yet a spe- 
cific execution of Searcy’s contractis asked. This is an objec- 
tion to the proceedings. 

The assignee Boone has no right to complain of the assignment 
of the title to Hey, unless he proves that Searcy had no notice 
of his right to receive it. 

By the assignment of the bond to Boone by Hoy, he under- 
took nothing but as a surety ; and there is no remedy against a 
surety under the laws of Kentucky, until after the principal has 
been prosecuted to insolvency ; which has not been done. 

Nor does the bond furnish a sufficient description of the land, 
so that a specific performance can be asked from a court of equity. 
No decree can be given for a conveyance of any particular part of 
the land. The bond is for seven hundred acres ; the survey in- 
cludes two thousand acres ; and the appellants ask one-half of that 
quantity. Out of what part of the survey, is the seven hundred 
acres to be taken? They can have but seven hundred acres. Hoy 
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is to have the first choice ; but he must have made it, and specially 
designated the part chosen, before a bill in equity for any part 
of the land could be filed. It is now too late to make the elec- 
tion as toa partieular part. Forty or fifty years have elapsed. The 
lapse of time has barred all remedy on the bond, if it ever existed. 

The courts of Kentucky allow a bill for a specific execution of 
a contract to be filed in favor of possession after twenty years ; 
hut in no case do they permit the proceeding when twenty years 
have passed, and there has been no possession. | Dana 236. To 
escape from this rule, it is attempted to show that the cause of 
action has originated within twenty years. 

The construction of the bond, which is claimed by the appel- 
lants, is denied. The title was to be made within a short period : 
and the assertion that the history of the country shows the title, 
could not have been made soon after the date of the bond, is 
contradicted by the fact that the patents for the land were soon 
obtained. The terms of the bond have reference to the granting 
of the patents. The longest indulgence given by the laws of the 
state expired in 1798. If the time could be extended to 1800, 
this suit was not brought until twenty-three years after; and 
there is nothing which, satisfactorily, accounts for the delay. 

Searcy, or his heirs, and Hoy, or his heirs, should have been 
made partics. The rule in Kentucky is, that all parties, who 
have an interest, should be before the court, for the settlement 
of all the matters. This has not been done, and the proceedings 
are irregular. 

There is another principle which has a strong influence in this 
case, and which is the established law in Kentucky. When this 
bond was given, it was not assignable. The statute making it 
assignable, passed long after it was made. The courts of Ken 
tucky have decided, that where you proceed on an instrument 
assigned before the statute, you must bring in all the heirs, and 
all others interested. 

Another objection to the complainants’ success, arises from the 
survey containing two thousand acres, under the pre-emption 
and settlement rights, of which Martin has one-half; and yet 
Chiles is to part with all his interest in favor of those who can 
recover no more than seyen hundred acres, Who is entitled to 
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the surplus of the seven hundred acres, which will remain out 
of the one-half of the two thousand aeres? Chiles is to be de- 
prived of all but that he holds under Green Clay, which he should 
hold. ‘The complainants can have a right to no more than seven 
hundred acres, and they can recover no more. Three hundred 
acres remain, and they belong to Chiles and to Hoy’s heirs. 

Adversary claims exist to parts of the lands, and the adverse 
claimants are in possession. This is an objection to a selection 
being made. All the interfering claims cannot be thrown on the 
half belonging to Martin. No selection can now be made. 

As to the deed executed by Newland and wife: it is here as if 
en a certiorari, and it appears to have been certified by order of 
the circuit court. The principle has been well settled in the 
court of appeals of Kentucky, allowing inferior courts to amend 
the record, and certify the papers which were used in the case. 
The deed is to be regarded as a deed on the record. 

As to the answer of Newland and wife, which is referred to 
in order to diminish the effect of this deed, it can have no influ- 
ence against the regularly executed instrument. It is exeeuted 
according to the Kentucky statutes. The deed proves that one 
of the heirs of Hoy had passed the land to Green Clay, and he 
passed it to Chiles. Clay had no notice of the claims of the 
complainants, and he was an innocent bona fide purchaser without 
notice. There is no objection to the deed, founded on the fact 
that the parties were out of possession. No statute of Kentucky 
then existed making it void. This deed fully entitles Chiles to 
the part of the land which Mrs. Newland had, as one of the 
children of Hoy. 


Mr. Hardin, for the tenants, contended that the whole quan- 
tity of land the appellants could claim, was seven hundred acres. 
One thousand acres of the two thousand surveyed under Searey’s 
rights belonged to Martin; and the bond, under which Boone 
claimed, was for seven hundred acres. Under any circumstances, 
no right could be asserted with success to a greater quantity. 
The deed, by a fair and equitable construction of the bond, was 
to be given when the patent issued, which was in 1805; and a 
transfer of the plat and certificate was a compliance with it. 
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Hoy had assigned the bond to George Boone before he obtain- 
ed the title, and there is no evidence that bond was ever de- 
livered to Thomas Boone. The assignment was not under seal, 
and it was, consequently, affected by the law on the subject of 
such instruments; and five years are by the laws of Kentucky, 
a positive bar to claims under such instruments. <A bar at law, 
is also a bar in equity. Sugden on Vendors, 272. 

The power of attorney from Thomas Boone to George Boone, 
gave him authority to do all that he did do. Under that power 
George Boone gave up the original bond to the executor of Hoy, 
as he found the land was covered with adverse claims; and he 
took another bond to make a title to other land. This was a full 
compliance with the obiigation, and after this the tenants pur- 
chased from South, who had the bond in his possession. They 
paid him, and they were in possession for upwards of thirty years 
before Thomas Boone commenced this suit. If George Boone 
exceeded his authority, who is to suffer? Certainly Thomas 
Boone. He remained silent for thirty years, and made no man- 
ifestations of a disavowal of the acts of his attorney. Will not 
the court presume every thing in favor of a possession, held un- 
der such circumstances. Will they not presume a conveyance 
from Thomas Boone, or some ratification of the acts of his at- 
torney, to those who thus held the land. Cited Blight’s heirs 
v. McElroy, Wheat. 1 Phil. ed. 124; 10 John. 337. 

‘Twenty years’ possession of land in Kentucky bars an action of 
ejectment ; and if A has been for that time in possession, claiming 
under B, a conveyance is presumed. Thirty years is a bar to a 
writ of right, and a patent is presumed after that time. As to 
presumption in favor of possession, cited Cowp. 215. 

This is a stale claim, which, having slept for nearly half a 
century, is now to be sustained by a court of equity, after the 
limitation of an ejectment, and even of a writ of right. It will 
receive no favor. It is also contended that the agreement be- 
tween Thomas Boone and Boone Inglis, makes this a ease of 
champerty. Cited 1 Hawk. Pleas of the Crown, 471, ch. 27; 
Statute of Hen. 8, against purchasing pretence titles; Dig. Law 
Kentucky of 1798; Littel’s Dig. 215. 

The heirs of Hoy are necessary parties, and they should have 
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been brought in and have answered, before the suit could pro- 
perly proceed. One of the heirs is an idiot; and she could not 
defend by an ordinary guardian, but a guardian should have been 
appointed by the court. George Boone, or his heirs, and Reuben 
Searey, or his heirs, were also necessary parties. Cited 3 
Bibb, 11. 


Mr. Crittenden, for the appellants, argued that this ease is no 
more than the common claim of the holders of an equitable title 
to obtain the legal title ; to which they have full right in equity. 
The evidence in the record fully establishes the right of the 
complainants, under Searcy ; and that right they have never 
parted with. Neither the frauds of George Boone, or that of 
Chiles, can avail to defeat their rights: and last of all, will this 
court be disposed to protect Chiles, who, with a full knowledge 
of the rights of the complainants, has sought to defeat them, 
while pretending to establish them. 

An objection has been raised on the ground that the bond 
does not sufficiently describe the land, so as to enable the court 
to carry the contract into execution ; but this is not well founded. 
The tract of land is named, and the contract is for one-half. The 
decisions of the courts of Kentucky sustain a claim of this kind: 
and it is the delight of a court of equity to carry contracts into 
execution, if it ean, possibly, be done. The construction of the 
powers of chancery claimed by the defendants, would defeat its 
legitimate and most necessary and most salutary functions. If 
any difficulty does exist, the court will have the portion allotted 
by a reference to a commissioner; a practice which exists in 
England, as well as in this country. As to the excess of land, 
it is inconsiderable ; certainly not sufficient to require that the 
contract shall be reformed. 

It has been contended, that the transfer of the plat and certifi- 
cates, by Searcy to Hoy, was a performance of the bond. This 
was not so. Performance to Hoy, was not performance to 
Boone. But if Searey did comply with his bond, still the com- 
plainants have their rights against Hoy, to the same extent as 
against Searey. The assignment is special, and is equivalent to 
a bond from Hoy to convey, and the bill is against his heirs. 











198 SUPREME COURT. 


{ Boone v. @hiles.] 
While it is said Searcy has complied with his contract, it is yet 
said he or his heirs should be made parties! The only important 
questions in this ease are, whether Thomas Boone has parted with 
his rights ; and whether these rights are lost by lapse of time. 

The power of attorney to George Boone, gave no right to sell 
the land, or to impair the title to it. It authorized his com- 
pleting the title, and no more. Those who claim to derive a 
benefit from the acts of an attorney, must look to his powers. 
The assignment made by George Boone to South, purports to 
be under the power of attorney: and yet no such authority was 
given by it. 

Nor can the allegation be supported, that Thomas Boone 
parted with his right to Hezekiah Boone. It was a conditional 
contract, and the condition was not performed. It was aban- 
doned by Hezekiah Boone, and he paid no part of the considera- 
tion mentioned in the agreement. Chiles sought out Hezekiah 
Boone, and availed himself of the agreement ; using the name of 
Thomas Boone to obtain in the Bourbon county court a title in 
him: thus availing himself of Thomas Boone’s equity, procured 
a deed to be made to him. This was in 1817, and the present 
suit was commenced in 1822. 

The lapse of time is no bar in favor of the tenants. While 
the general rules in favor of presumption are not denied, it is not 
admitted that they apply to the claims set up by them. Mere 
possession is nothing; and the right growing out of it depends 
on the character of that possession. Possession is merely adverse, 
whea held subordinate to the party from whose title it is derived. 
Under such circumstances, it enures to the benefit of him who 
has the right; and this was the ease of the tenants: not having 
entered under an adversary title, they cannot claim adversely. 
But whatever might have been the position of the tenants, under 
a long possession, had they rested on their possession, and re- 
sisted the claims of all who desired to interfere with them upon 
it; they surrendered all such protection when they purchased 
from South, who claimed no title but under the bond of Boone. 
In 1792 and 1794, they took that title derived from Hoy; and 
they remained under it until 1817. The evidence fully estab- 
lishes that they never set up any other title ; they alleged no 
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conveyance, but asserted to derive all they had under South, 
who asserted that he had Thomas Boone’s title, derived from 
the bond. ‘Thus they always recognised the rights of the com- 
plainants. 

The decree of the circuit court gives to the complainants four 
parts, or one-half; but if the title remained in Hoy’s heirs, they 
show a title to six-eighths, or two-thirds ; and they have also the 
right of Mrs. South. The only remaining right is that of New- 
land and wife. 

They conveyed to Green Clay, who conveyed to William 
Chiles, and the question is whether Clay was a bona fide pur- 
chaser. This is denied. He did not stand in a situation to have 
any protection as such. In his answer he denies notice, generally, 
but he does not deny all the allegations in the bill. To entitle 
himself to protection, he must show payment of the consideration 
before notice. He must allege that the persons under whom he 
claimed were seized, or pretended to be seized: and the evi- 
dence shows that Newland and wife were not in possession ; but 
that the land was in the actual possession of others, claiming title. 
This was enough to put a party on inquiry. 

Chiles asserted in his bill inthe Bourbon court, that Clay had 
notice ; and the deed from Newland and wife is a mere quit-claim 
deed. It is denied that the holder of a mere quit-claim deed 
can be a bona fide purchaser. Chiles cannot avail himself of 
Green Clay’s title, even if it were valid. 

The statutes of Kentucky make a deed, executed under a de- 
cree, vest the legal title ; and Chiles, under the decree of the 
Bourbon court, had a legal title to the land. The reversal of the 
decree did not divest the title. But if it did revoke the deed, it 
was like a purchase pendente lite ; and this court is not bound to 
notice it. 

As to the allegation that the case is afleeted by champerty, it 
will be found on a reference to the Kentucky statutes, that no 
law of champerty existed at the time of the contract between 
Thomas Boone and Boone Engles. Subsequent to that time, the 
law was revived ; but it had been repealed. 


Mr. Justice Batpwiy delivered the opimion of the Count : 
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Reuben Searcy was entitled, in virtue of the law of Virginia 
of May 1779, as an actual settler, to four hundred acres of land 
in right of settlement, and a pre-emption of one thousand acres 
adjoining ; one-half whereof he gave to John Martin for location 
and patenting; and by bond, dated 24th September, 1781, bound 
himself to convey seven hundred acres thereof to William Hoy, 
‘** as soon as deeds are made to lands in this country in general.” 
Hoy, was to have the first choice of the lands—he bought Martin’s 
share. On the 15th December, 1781, Hoy, by an endorsement 
on the bond, assigned it to George Boone, his heirs and assigns; 
obliging himself ‘‘ as surety to the within bond, and if the within 
lands cannot be obtained, by reason of a prior claim, then, and 
in that ease, seven hundred acres, equal in quality and conve- 
nience, shall discharge the within bond.” On the 30th April, 
1783, George Boone, by another assignment on the bond, assign- 
ed his right to Thomas Boone, his heirs or assigns, without re- 
course, if Hoy or his heirs are sufficient to make {ood the bond ; 
if not, George Boone bound himself and heirs to make it good to 
Thomas Boone, his heirs and assigns. 

William Hoy obtained a patent in his own name, in 1785, for 
the whole tract ; containing, by actual survey, about two thousand 
acres. Thomas Boone was in Kentucky in 1802, 1810, and 1819, 
in the neighborhood of the land, but never took possession of 
any part, or instituted any suit to recover them; he resided and 
died in Pennsylvania. In 1823 he filed a bill in the circuit court 
of Kentucky, against William Chiles, Hezekiah Boone, George 
Boone, Nicholas Smith, jr., Nicholas Smith, sen., Jacob Smeltzer, 
George H. Baylor, Joseph Smith, John Evalt, and Joseph Cum- 
mins, praying for a conveyance of the legal title, and account of 
rents and profits; and such other and further relief as his case may 
require. After his death, in December 1817, the bill was duly 
revived by his heirs. By an amended bill the heirs of John 
South were made defendants, in 1824. By another amended 
bill, the heirs of William Hoy were likewise made defendants, in 
1827. In 1832 the plaintiffs, by an amendment to their bill, 
averred that Reuben Searcy was dead, intestate, and without 
heirs in Kentucky ; and made the heirs of George Boone parties. 

The several answers of the defendants present distinct cases 
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fur our consideration ; each depending on its own circumstances, 
requires a separate view and examination : that of William Chiles 
will be first considered. The general ground of relief set forth 
by the plaintiffs, against all the defendants, is founded on the 
assignments of Searey’s bond to Thomas Boone, as conveying 
the equitable title to the seven hundred acres, of which Hoy 
held the legal title ; on this the general equity of the bill depend- 
ed, which the plaintiffs made out. In the original bill, it was 
charged against William Chiles, that Thomas Boone, by the bond 
and assignments, had a clear equity to the one-half of the land 
patented to Hoy, (but was content to hold the parcels decreed 
to Chiles, as afterwards explained, ) of which plaintiff had never 
been divested. That in 1802 he had made an assurance, that he 
would convey to Hezekiah Boone, provided he would pay him 
in four years, seven hundred pounds; but the purchase was 
declined; no money paid, and the arrangement given up. 
That in 1818, Chiles and the other defendants, in their own and 
complainant’s name, filed a bill in the Bourbon circuit court of 
Kentucky, against the heirs of Hoy ; charging that plaintiff sold 
the land to Hezekiah Boone, and he to Chiles, and that all the 
plaintiffs in that suit desired the heirs of Hoy to convey the legal 
title which was prayed for by the bill; that Chiles obtained ade- 
cree for a conveyance, and a deed from a commissioner appoint- 
ed by the court, to himself, of the interest of Hoy’s heirs ; Chiles 
having full notice of Thomas Boone’s title, and that the contract 
with Hezekiah Boone had not been complied with. The bill 
also charges, that the Bourbon suit was fraudulently instituted, 
and prosecuted without the knowledge of Thomas Boone ; that 
he never consented that the deed should be made to Chiles, who 
had no just claim to the land, but had engaged to maintain Smelt- 
zer, Smiths, Evalt, Cummins, and Baylor in the possession of it. 
Chiles, in his answer, admits the bond and assignment to Thomas 
Boone ; he then sets up a sale by Thomas to Hezekiah Boone ; 
and that on the 30th October, 1817, he, Chiles, purchased from 
the latter, by a written contract referred to. He admits the suit in 
Bourbon county was brought by himself, Thomas Boone the now 
complainant, George and Hezekiah Boone; on which there was 
a decree and conveyance made to him as charged, and refers to 
VOL. X.—2 A 
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the proceedings in that suit ; relying on it as a bar to all claim by 
Thomas Boone for the purchase money. He admits full knowl- 
edge of plaintifis’ interest, coupled with the knowledge that he 
had parted with it; that the sale was ratified by his agent, by 
power of attorney, and the agent’s signature to the contract of 
purchase ; both of which are made part of his answer. He insists 
on the sale to Hezekiah; denies fraud in instituting the Bourbon 
suit; and answers its being done without plaintiffs’ knowledge, 
by averring it was under the power of attorney, and contract 
with Hezekiah Boone ; and pleads the record as an estoppel in 
bar of plaintiffs’ assertions ; which he denies. 

He also further states, that he has purchased out and holds the 
interest of Hoy’s heirs, as he can show by title and contracts 
regularly made out; and sets up the lapse of time and total dere- 
liction of his elaim, as a bar to plaintiffs’ right to any land. The 
answer concludes by averring payment by Hezekiah to Thomas 
Boone, of the money due on the contract of 1802; if any balance 
is due, offers to pay it ; but insists that plaintiff has no right to the 
land to which Chiles hold the legal title, and has a right to hold 
it; on doing equity to plaintiff, if not already done. 

In the amended bill against Hoy’s heirs, the plaintiffs charg- 
ed Chiles with having fraudulently, and with knowledge of Tho- 
mas Boone’s equitable interest, obtained a conveyance of the 
title of three of the children of William Hoy, one of whom was 
Celia Newland and her husband. 

In answer to this bill, Chiles admits the purchase from two of 
these children directly to himself, and that Newland and wife 
sold to Green Clay, who conveyed to him: he then alleges Clay 
to have been an innocent purchaser for a valuable consideration, 
without notice, till his purchase was complete, and prays pro- 
tection as to this part of the land. 

This presents the contest between the plaintiffs and Chiles in a 
double aspect: first, as to his claim generally ; and next, as to his 
claim under Green Clay, as to the share of Mrs. Newland, which 
will be distinctly considered. The power of attorney from Tho- 
mas to George Boone, dated Ist October, 1787, authorized him 
to demand and receive a deed from William Hoy, for the seven 
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hundred acres, to act fully for him in_ the “premises, to appoint 
attorneys under him ; and on receiving a tithe and conveyance 
in the name of Thomas Boone, to give a discharge of the bond 
and Hoy’s engagement. ‘The agreement between Thomas and 
Hezekiah Boone, dated 30th November, 1802, was for the con- 
veyance of this land, for seven hundred pounds, to be paid in 
four years ; with an option to Hezekiah, within that time, to take 
the land or not. 

The agreement under which Chiles claims to have purchased 
is in the following words: 

“ Articles of agreement made and entered into the 50th day of 
October, 1817, between Hezekiah Boone, of the county of Wood- 
ford, and George Boone, of the county of the county of Shelby, of 
the one part, and William Chiles, of the county of Montgomery, 
of the other part, and all of the state of Kentucky, witnesseth, 
that the said Hezekiah and George has this day delivered up to 
the said Chiles all the papers they hold relative to the tract of 
land containing 700 acres, it being a part of a settlement. and pre- 
emption granted by the commissioners to Reuben Searcy ; and the 
said Hezekiah and George Boone further agrees that the. said 
Chiles shall have the free use of all the said papers, for the purpose 
of coercing the title to said land, if any is to be had, if not to get 
the amount in cash; and the said Chiles, on his part, is to use dil- 
igence in getting the title or the cash for said 700 acres of land, 
and is hereby authorized to effect the above purposes, either by 
suit or by compromise, provided the compromise is not for less 
than three thousand dollars, as he may think the most advantageous 
to the parties to this article; and the said Chiles further agrees, 
on his part, to defray all the expenses of the abovementioned in- 
vestigation ; and when the above business is jinished, the said 
Chiles agrees, further, to pay over the one equal half of the pro- 
ceeds of the above business, if in cash or bonds, and if in land, 
the one equal half of what may be obtained, to the said Hezekiah 
Boone, and the other half the said Chiles keeps for himself; and 
the said George Boone declares himself satisfied with the above 
contract. For the true performance of the above, the said Chiles 
and Hezekiah Boone bind themselves each to the other in the 
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penalty of ten thousand dollars. Given under our hands and 
seals the date above written. 
(lezexi1an Boones, [seal.] 
GrorcGeE Boonr, _ [seal.] 
Altorney in fact for Thomas Boone. 
*“ Teste, &c. Witiiam Cuties, [seal.]” 


These are the papers referred to in Chiles’s answer, on which 
he relies to make himself a purchaser of the equitable title of 
Thomas Boone ; under which he obtained a decree of the Bour- 
bon court, a deed from the commissioner of the whole legal title 
of Hoy’s heirs, and a deed from two of them to himself. 

From the evidence in the record, it appears very clearly, that 
Hezekiah Boone never eomplied with the agreement with 
Thomas Boone; paid no part of the purchase money ; and aban- 
doned the contract many years before the agreement with 
Chiles, to whom the state of the contract was explained before 
his agreement with Hezekiah and George Boone. As a matter 
of law, it is equally clear, that the power of attorney to George 
Boone, gave him no authority to sell the land, or to take a con- 
veyance from the heirs of Hoy, to any other person than Thomas 
Boone or his heirs. Chiles admits, that when the agreement 
was made between him, Hezekiah and George Boone, he knew 
of the title of Thomas Boone ; that he instituted and conducted 
the suit in the Bourbon court, under the power of attorney to 
George Boone, who sigued the agreement of 1817, as the attor- 
ney in fact of Thomas, Chiles does not pretend to have ever 
paid, or agreed to pay any thing for the land: on the contrary, 
the agreement shows he was to pay nothing from his own pocket, 
in any event, except the expenses to be incurred. It does not 
even purport to be a purchase, or contain one clause or word 
which can be construed as such. The papers are delivered up 
to him for the purpose of coercing the title, or getting the 
amount in cash; one-half of which, in case of success, he is to 
give to Hezekiah Boone, and retain the other for his own use. 
Nothing is to go to Thomas. George Boone, his agent, con- 
sents to it; and Chiles procures the legal title to himself in vir- 
tue of these papers. 
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Such is the case between the parties, as presented by the 
pleadings, exhibits, and evidence. A court of equity must be 
regardless of all its rules, before it can recognise Chiles as a 
purchaser, or as having any right whatever in the land: it must 
also forfeit its character, if it sanctions such a course of iniquit- 
ous fraud. We deem it wholly useless to contrast the relative 
equities of the plaintiffs and Chiles, in order to affirm their right 
to a decree. for the conveyance of the legal title, obtained in vio- 
lation of every principle which governs courts of equity ; unless 
he has made out some objections to the relief prayed, on grounds 
unconnected with the justice of the case. 

It is objected that, inasmuch as the condition of Searcy’s bond 
to Hoy was satisfied on the latter obtaining the patent, the 
plaintiffs can have no equity by its assignment. This would be 
a sufficient answer to a suit against Searcy ; but is none to a suit 
against Hoy’s heirs, to enforce the performance of the terms of 
the assignment from Hoy to George Boone ; which were an 
agreement to transfer the seven hundred acres, or an equivalent 
in quantity and convenience. As between Hoy and Boone, and 
his assigns ; this gave a right to call on Hoy for the legal title, 
which Chiles has taken to himself, when the equity was in the 
plaintiffs ; whose equity depends, not on the bond of Searcy, but 
the contract of Hoy, made by the assignment of his equitable 
interest in the land. : 

This view of the case, disposes of the objection that the heirs 
of Searcy are not parties: they had no interest in the land ; their 
father’s bond was satisfied by the performance of the condition, 
when the patents were obtained by Hoy ; who, by purchase from 
Martin and Searey, held the legal title to the whole fourteen 
hundred acres, subject to be divested only by the equity of Boone, 
derived by this agreement to transfer the one-half. No act, 
therefore, remained to be performed by the heirs of Searcy ; the 
title of Boone becomes complete, by the union of his equitable, 
with Hoy’s legal title, without any interposition of the heirs of 
Searcy, who have no interest to defend or title to convey. The 
purchase from Martin removes another objection, arising from 
Hoy having the first choice of the land, and dying without hav- 
ing made it; whereby, as is alleged, the subject-matter of ‘the 
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bill was too vague to authorize a decree in favor of the plaintiffs. 
As Hoy held the whole tract, there was no necessity for his 
making the selection, it being immaterial to him which part he 
held under Martin or Searcy: his not making the election, and 
holding the whole in fraud of the rights of his assignee, could 
not prejudice him, to whom he had transferred as well the right 
of selection, as the land itself, in equity. Independently, how- 
ever, of this consideration, we think that the identity of the land 
is ascertained by the terms of the bond and assignment, as well 
as the parties themselves; it was the one-half of the claim of 
Searcy, both by pre-emption and settlement, to be chosen by Hoy ; 
whose assignees had the same right to choose as had been in 
him. Chiles, under the pretence and claim of being Hoy’s as- 
signee, made the choice by selling to the Smiths and Smeltzer,, 
the parts of the land on which they resided: and the plaintiffs, 
by their original bill, agree to take their share of the land, ac- 
cording to the decree of the Bourbon court, in that place. This 
selection is, therefore, binding on both parties; so that Chiles is 
not at liberty to contest the location, made first by his own act 
in the sale to the occupants, confirmed by a decree obtained at 
his own suit, and agreed to by the plaintiffs, as to the part to be 
conveyed. 

It is further objected, that there is a surplus in the survey to 
which the heirs of Boone are not entitled ; if this objection could 
be sustained by any of the parties to this suit, it could be only by 
those whose rights by purchase or possession would be disturbed, 
by decreeing to the plaintiffs more than the seven hundred acres: 
As Chiles has neither any right by purchase, or any equity by 
long possession or improvements ; but claims only by the fraudu- 
lent assumption of the plaintiffs’ equitable title ; the land exclu- 
sively claimed by him, would be the first to be appropriated to 
them ; and any surplus would be reserved for the benefit of those 
who had some pretensions to an equitable interest in it. 

The lapse of time and the staleness of the plaintiffs’ equity, is 
also set up as a bar to a decree in their favor ; but whatever effect 
time may have in equity in favor of a possession long and peace- 
ably held, it can have none in favor of Chiles, whose only claim 
is under the equity of Thomas Boone, and against whom the pre- 
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sent suit was brought in six years after he first interfered with 
it. It cannot be permitted to him to acquire the legal title of 
Hoy, in virtue of Boone’s equity, and to hold it to his own use ; 
on the ground that Boone’s right had become extinct by the lapse 
of time, before he acquired it. The means by which the legal 
title has been conveyed to Chiles, have affected his conscience 
too deeply with fraud, for a court of equity to suffer him to en- 
joy its fruits. As to him, the plaintifis have established a right 
to a decree for the conveyance of whatever title he may have 
derived by any conveyance to himself directly, of the legal right 
of Hoy’s heirs. 

The next aspect of the case between the plaintiffs and Chiles, 
is presented by the interposition of Green Clay, as an innocent 
purchaser from Newland and wife, for a valuable consideration, 
without notice ; under whom he claims protection. 

In the amended bill, the plaintifis charge the purchase from 
Newland and wife to have been made fraudulently, and with no- 
tice of their title ; in answer to which Chiles states that Green 
Clay bought and received the title from John Newland and wife, 
knowing which, he made him a defendant in the Bourbon suit, 
charging him to be a guilty purchaser, with notice of the equity 
arising from the bond of Hoy ; but, Clay denying notice, and not 
being able to prove it, Chiles bought his share, paid for it, and 
obtained a conveyance. He then refers to Clay’s answer in the 
Bourbon court ; and insists that Clay was an innocent purchaser 
for a valuable consideration, without notice till his purchase was 
complete. 

In that suit Chiles had charged Clay not only with notice, but 
that he purchased from Newland and wile, binding himself to 
make good all the contracts of William Hoy. In his answer, 
Clay states, that the contract he made with Newland and wife 
was bona fide, in good faith, for a valuable consideration paid 
them without notice, or knowledge of any claim by Chiles ; which 
he believes is founded in fraud and imposition ; ‘‘ as to the con- 
tract between this respondent and Newland and wife, it is com- 
mitted to record, and will speak for itself; and this respondent 
believes the complainant Chiles has misrepresented the true 
meaning thereof ;’’ but does not deny the averment that he was 
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bound to perform Hoy’s contracts. The answer of Newland and 
wife to this part of the amended bill, states that, if they ever had 
any interest in the land, they have transferred their interest by 
a Writing, amounting to a quit claim, to Green Clay, but they nev- 
er conveyed their title by deed to him or any one else. This is 
the substance of all the pleadings on this part of the case. In 
1821, the Bourbon county court made a final decree in favor of 
Chiles ; as well against the heirs of Hoy, as Green Clay ; which 
was reversed by the court of appeals in 1827, for the want of 
proper parties, without any examination of the merits. 

In March, 1825, Green Clay, by his indenture, granted to 
Chiles all the right, title, and interest which he holds by a deed 
from Newland and wife, dated 23d of May, 1814, to the tract of 
Searcy, and a pre-emption and settlement right of one Townsend, 
in consideration of two hundred and sixteen dollars, with war- 
ranty against himself and heirs, but against no other person. 

The deed from Newland and wife to Green Clay was not re- 
ferred to in the pleadings, made an exhibit in the cause, or so 
far as appears, used in the circuit court; it was no part of the re- 
cord before us at the argument of this cause at the last term, and 
no suggestion of diminution was then made. At the May ses- 
sions of the circuit court, on a suggestion of the defendant, that 
this deed was on file, and had been used at the hearing, the court 
ordered it to be certified to this court; and the counsel for 
plaintiffs having agreed to consider it as returned on a certio- 
rari: it has been read, and we have taken it into our consider- 
ation as an exhibit in the cause. In doing this, however, we 
must be distinctly understood, as clearly of opinion, that it is not 
admissible by the rules of appellate courts; who can act on no 
evidence which was not before the court below, or receive any 

paper that was not used at the hearing. 9 Pet. 731. Nor 
would it have been a proper subject for that court to have consid- 
ered, had it been offered to make out the case of the defendant ; 
the deed was not set up or relied on in the answer of Chiles or 
of Clay, which was referred to and made a part of it ; the exist- 
ence of such a deed was no part of their allegations. Clay assert- 
ed merely a contract; Chiles alleged only that Clay bought and 
received the title of Newland and wife, without stating what the 
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title was, or how purchased ; whether by deed or otherwise. There 
was, therefore, no allegation in the answer of either, which re- 
ferred to the deed ; it was not made a part of their case, which 
was put on a contract of purchase, and not a deed consummating 
it by a conveyance. A party is not allowed to state one case in 
a bill or answer, and make out a different one by proof: the 
allegata and probata must agree ; the latter must support the 
former, 4 Mad. R. 21,9; 3 Wh. 527; 6 Wh. 468; 2 Wh. 380; 
2 Pet.612; 11 Wh.103; 6 J. R.559,63; 7 Pet.274: and there 
is no one subject of equity cognizance, on which there is a wider 
difference between a deed and a contract of purchase, than in the 
one now under consideration. A purchaser with notice may 
protect himself under a purchaser by deed without notice ; but 
cannot do it by purchase from one who holds or claims by con- 
tract only. ‘The cases are wholly distinct. In the former, the pur- 
chaser with notice is protected ; in the latter, he has no standing in 
equity, for an obvious reason : that the plaintiffs’ elder equity shall 
prevail, unless the defendant can shelter himself under the legal 
title acquired by one whose conscience was not affected with 
fraud or notice, and who can impart his immunity to a guilty pur- 
chaser, as the representative of his legal rights fairly acquired by 
deed, in such a manner as exempts him from the jurisdiction of 
a court of equity. Such a purchase affixes no stain on the con- 
science, and equity cannot disturb the legal title. But as it does 
not pass by a contract of purchase without deed, the defendant 
ean aquire only an equity, the transfer of which does not absolve 
him from the consequences of his first fraudulent purchase. His 
second purchase of an equity will not avail him more than the 
first, for the original notice of the plaintiff's equity taints his con- 
science, so as to make him a mere trustee, if he holds the legal title 
from one who is not an innocent, bona fide, purchaser. If, then, 
Green Clay purchased only by contract from Newland and wife, 
they held the legal title ; such was the case presented by the 
answer on which Chiles must stand at the hearing: but if per- 
mitted to rely on a deed ; the court would render a decree ona 
case not before them, or one which the plaintiff would be prepar- 
ed to meet. 6 J. C. 349. For these reasons we should have 
omitted any notice of this deed, but as it has been commented 
VOL. Xx—2B . 
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on in the argument, and it is for the interest of all parties that 
the merits of the case be finally adjudicated ; we baye, for this 
purpose, considered it as evidence in the cause. It isan inden- 
ture for the consideration of one hundred dollars, granting to 
Green Clay, his heirs and assigns, all the right, title, claim, and 
interest of Newland 2nd wife in the real and personal estate of 
William Hoy ; all debts, dues, demands, rents, and profits, in law 
or equity, to which she was entitked as one of his heirs and lega- 
tees, with warranty against themselves and all claiming ander 
them ; but against no other person whatever; and with also an 
agreement for further assurance, but in such a way as not to make 
themselves liable further than to convey such title as descended to 
them from William Hoy. 

This is the case set up in the answer, and made out by the 
proofs in the cause, to make out Green Clay to be such a pur- 
chaser, that his deed to Chiles will absolve the latter from the 
consequences of his fraudulent purchase, with full notice of the 
plaintifis’ equity ; whether this is such a sase as will give to 
Chiles the protection he claims, depends on the rules which courts 
of equity have adopted as to bona fide purchasers, for a valuable 
consideration, without notice. 

It is a general principle in courts of equity, that, where both 
parties claim by an equitable title, the one who is prior in time 
is deemed the better in right. 7 Cr. 18; 18 J. R. 532; 7 Wh. 
46: and that where the equities are equal in point of merit, the 
law prevails. 

This leads to the reason for protecting an innocent purchaser, 
holding the legal title, against one who has the prior equity: a 
court cf equity can act only on the conscience of a party; if he 
has done nothing that taints it, no demand can attach upon it, so 
as to give any jurisdiction. Sugden on Vend. 722. Strong as a 
plaintifi’s equity may be, it can in no case be stronger than that 
of a purchaser, who has put himself in peril by purchasing a 
title, and paying a valuable consideration, without notice of any 
defect in it, or adverse claim to it: and when, in addition, he 
shows a legal title from one seised and possessed of the property 
purchased, he has a right to demand protection and relief, 9. Ves. 
30-4, which a court of equity imparts liberally. Such suitors 
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are its most especial favorites. It will not inquire how he may 
have obtained a statute, mortgage, incumbrance, or even a satis- 
fied legal term, by which he ean defend himself at law, if out- 
standing ; equity will not aid his adversary in taking from him.the 
tabula in naufragio, if acquired before adecree. Shower, P. C. 
69; 4B.P. C. 328; 1D. & E. 767; P. C. 65; 7 V. 576; 10 
V. 268, 70; 11 V. 619: 2 Ch. Cas. 135, 6; 2 Vin. 161; 1 
Vent. 198. Relief will not be granted against him in favor of 
the widow or orphan. P. C. 249; 2 V. jr. 457,8; 5 B. P. C. 
292; nor shall the heir see the title-papers. 18 Vin. 115; 1 Ch. 
Cas. 34, 69; 2 Freem. 24, 43, 175; it isa bar to a bill to per- 
petuate testimony, or for discovery. 1 Harrison’s Ch. 261,3; Sug- 
den 723, 4, 1 Virnon, 354, and goes to the jurisdiction of the court 
over him ; his conscience being clear, any adversary must be left 
to his remedy at law, 2 V. jr. 457, 3 VY. jr. 170, 183, 9 V. 30, 
and 18 J. R. 532, 7 Cr. 18. 

But this will not be done on mere averment, or allegation ; the 
protection of such bona fide purchase, is necessary only when 
the plaintiff has a prior equity ; which can be barred or avoided 
only by the union of the legal title with an equity, arising from the 
payment of the money, and receiving the conveyance without no- 
tice, and a clear conscience. It is setting up matter not in the bill ; 
a new case is presented, not responsive tothe bill; but one found- 
ed on a right and title operating, if made out, to bar and avoid 
the plaintiffs equity, which must otherwise prevail, 9, V. 33, 34. 
The answer setting it up is no evidence against the plaintiff, who 
is not bound to contradict or rebut it, 14, J. R.63, 74. 1 Mumf. 
596, 7. 10, J. R. 544, 8. 2 Wh. 383. 3 Wh. 527. 6 Wh. 468. 1 J. 
€.461. Itmust be established aflirmatively by the defendant in- 
dependently of his oath, 6 J. R. 559.1 J. R. 590. 17 J. R. 367. 
18 J. R. 532. 2 J. C. 87, 90. 4 B. C. 75. Amb. 589. 4 V. 404, 
587. 3 J. C. 583. In setting it up by plea or answer, it must 
state the deed of purchase, the date, parties, and contents briefly ; 
that the vendor was seized in fee, and in possession ; the consi- 
deration must be stated, with a distinct averment that it was bona 
fide and truly paid, independently of the recital in the deed. 
Notice must be denied previous to, and down to the time of pay- 
ing the money, and the delivery of the deed; and if notice is 
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specially charged, the denial must be of all circumstances refer- 
red to, from which notice can be inferred; and the answer or 
plea show how the grantor acquired title, Sugden 766, 70. 1 Ath. 
384. 3 P. W. 2801, 243, 307. Amb. 421. 2 Atk. 230. 8 Wh. 449. 
12 Wh. 502. 5 Pet. 718. 7 J. C. 67. The title purchased must 
be apparently perfect, good at law, a vested estate in fee simple, 
I Cr. 100. 3 Cr. 133, 5. 1 Wash. C. ©. 75. It must be by a re- 
gular conveyance ; for the purchaser of an equitable title holds it 
subject to the equities upon it in the hands of the vendor, and has 
no better standing in a court of equity, 7 Cr. 48.7 Pet. 271. Sug- 
den 722. ‘Such is the case which must be stated to give a de- 
fendant the benefit of an answer or plea of an innocent pur- 
chase without notice ; the case stated must be made out, evidence 
will not be permitted to be given of any other matter not set out, 
7 Pet. 271. 

Such are the privileges of innocent purchasers, and such the 
guards against those who may assume their character in courts 
of equity ; we have only to apply their law to the answers of Chiles 
and Clay, together with the exhibits and proofs in the case, to 
aseertain whether Clay filled that character when he conveyed 
to Chiles, or at any other time. ‘The answers are as barren of 
the averments necessary to make a case of such a purchase as 
would be protected against the prior equity of the plaintiffs; as 
the record is of the proof of any fact to support it. Nor does the 
consideration of the deed from Newland and wife to Clay, bring 
the case any nearer to the established rules and principles of 
equity. 

Though, in form, a grant by indenture, it is in effect a mere re- 
lease and quit-claim, as stated by Newland and wife in their an- 
swer ; it does not purport or profess to convey the land in contro- 
versy ; nor does it assert any title to, or seisin of it ; the considera- 
tion expressed does not apply to this land, more than to a legacy 
or personal property. The grant is definite only in one respect, 
that it is of whatever descended to the grantors from William Hoy, 
but does not specify what it was; and the words of the grant are 
fully satisfied, if any thing so descended, whether realty or per- 
sonalty. As to this land, Hoy was atrustee by his own contract ; 
nothing did or could descend to his heirs, but the dry, barren, 
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legal title, without a shadow of beneficial interest ; which was 
all that Newland and wife intended to convey, or Clay to receive 
by the deed. The covenants of warranty, and for further assur- 
ance, are expressly limited to their right, such as it was, and to 
their own acts only: they gave no covenant against the acts of 
Hoy : and by conveying only such interest as they held by descent, 
it passed to Clay with the same encumbrances of Boone’s equity, as 
if ithad remained in Newland and wife; who, neither in their an- 
swer or by their deed, pretend to any title or right. These cireum- 
stances make the deed suspicious on its face ; and in the absence 
of affirmative proof to support the recital of the payment of the 
consideration, of any evidence of seisin, or even a claim of title 
by the grantors, rather weakens than sustain the answer. When 
we find the distinct admission and full proof of the prior equity 
of the plaintiffs, with full notice to Chiles, who claimed, not as a 
purchaser but by a special contract with Hezekiah Boone, for the 
division between themselves, of whatever, either of land or mo- 
ney, they could recover in right of Thomas Boone’s known equity, 
and with the plain intent to defraud him; the purchase from 
Clay, and the setting him up as innocent purchaser for a valuable 
consideration without notice, under all the circumstances of this 
case ; so far from purging the conscience of Chiles of its original 
taint, or imparting to him any protection as the representative 
of Green Clay, stamps the conduct of both with bad faith. Chiles 
appears on this record, a mere pretender to a purchase ; by his 
agreement with Hezekiah Boone and George Boone, as the at- 
torney in fact of Thomas Boone, he purchased the title of neither ; 
his only claim under it was to the one-half of whatever he could 
acquire. He did not, therefore, even fill the character of a pur- 
chaser with notice, who by the rules of equity may purge his 
guilty conscence by purchasing from one whose clear conscience 
and legal title place him beyond the jurisdiction of equity; the 
immunity of an isnocent purchaser cannot be imparted to the 
fraudulent usurper of another’s rights without purchase. 

But there is one circumstance, which saves us the necessity 
of considering the defects in the averments of the answers or 
proofs of the deed from Newland and wife to Clay, or from him 
to Chiles. 
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Chiles states, in his answer, that being unable to prove notice 
to Green Clay before his purchase from Newland and wife, he 
purchased from Clay; yet he did so establish the fact of Clay’s 
guilty purchase ; that he obtained a decree against him in the 
Bourbon court. He purchased from Clay, while that decree was 
in full foree ; and now appears on the record, claiming to be pro- 
tected under this purchase by the equity of Clay, as an innocent 
purchaser ; when Clay, after being an adjudged mala fide pur- 
chaser, by the final decree of a court of competent jurisdiction, 
clothed Chiles with his own character by his deed in 1825. It 
would present the administration of equity jurisprudence in dif- 
ferent courts on very different principles, if Clay, who could not 
protect himself in a state court at the suit of Chiles, could pro- 
tect Chiles here, at the suit of Boone ; or that Chiles, after pro- 
curing the decree against Clay, in a suit to which he made 
Thomas Boone a plaintiff, on the ground that he purchased with 
notice ; should now obtain a decree against Boone, on the ground 
that Clay was an innocent purchaser, for a valuable consideration 
fully paid, without notice of any defect in his title, till it was 
complete at law by a conveyance in fee, and in equity by the 
actual payment of the money. Neither the pleadings, the ex- 
hibits, or the evidence on this record, afford us any warrant for 
such a proceeding: on the contrary, they make it our duty to de- 
cree a conveyance from Chiles to the plaintiffs, of whatever right 
or title he may have acquired by the deed from Green Clay. 

We are next to consider the case of the plaintiffs, as to the 
other defendants. The heirs of South, by their answer, disclaim 
any interest in the land; nor does it appear that the heirs of 
Hezekiah or George Boone have any interest in the land or 
at any time have been in possession, or held any title under 
Hoy’s patent. As to these defendants, therefore, there is no 
subject-matter for any decree, except for the dismission of the 
bill. 

As to the heirs of Hoy, the plaintiffs have made out an un- 
doubted right to a conveyance of the legal title. Those who have 
answered, set up no title or claim to the land; and they must 
execute the trust which has descended to them, by conveying 
their legal title to plaintiffs. 
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John Evalt is admitted to have been in possession for more 
than twenty years, under an adverse title by patent to Flournoy. 
The plaintiffs have, therefore, no right to the land thus held. 

Nicholas Smith states, in his answer, that he holds fifty acres 
of the land claimed by the plaintiffs, by purchase from John Jones, 
by deed, which he makes an exhibit in the cause ; that this fifty 
acres is a part of Flournoy’s patent, which he holds adversely to 
the claim of Searcy. The deed is dated in December, 1797, 
conveying, in consideration of one hundred and twenty-five 
pounds, fifty acres of land, with general warranty. Independ- 
ently of the deed from Jones, it is clearly proved by several wit- 
nesses, that Smith made the purchase from him; settled on the 
land in 1798, where he lived till his death ; and that there was a 
continued possession and residence on the land by him, and those 
claiming under him, to the present time, and valuable improve- 
ments made. The plaintiffs do not controvert this purchase or 
residence ; they do not charge Smith with any act affecting his 
conscience, or show that he ever purchased, or made claim under 
them, or any person asserting any right under their title. The 
title of Flournoy appears to be by an equity older than Searcy’s ; 
though his patent is later than Hoy’s. We can perceive no ground 
of equity, to entitle the plaintiffs to a conveyance of the title thus 
acquired by Smith. He and those under him, have had an ad- 
verse possession of twenty-five years, before the bringing of this 
suit; and his possession of the fifty acres cannot be disturbed, 
either at law or in equity. 

The only charge in the bill against the remaining defendants, 
is their combining to institute the suit in the Bourbon court, of 
which there is not only no proof, but the contrary appears by the 
record of that suit; they were not parties, and took no part in the 
prosecution of it. The bill, however, alledges that Chiles “had 
made some engagement to maintain Smeltzer, Smiths, Cummins, 
and Baylor, in detaining possession, and enjoying the profits for 
a long time past, still refusing’ to surrender.”? The prayer against 
them was “to compel the defendant, Chiles, or such of the de- 
fendants as nowh old the title, to convey the tract described by 
the deed under the deeree to Chiles, to account for rents and 
profits, and such other and further relief as his case may require.” 
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Che answer of Nicholas Smith, jr., Nicholas Smith, sr., Jacob 
Smith, and George H. Baylor, was joint and several; jointly 
they denied being parties to the Bourbon suit, or being bound 
by the decree. They admit that Searcy claimed the land; that 
it was located by Martin, and patented to Hoy ; allege a surplus 
of five or six hundred acres in the survey; and that plaintiff 
could be satisfied without disturbing them; plead the lapse of 
time, and staleness of the demand as a bar ; and deny the right 
of the plaintiffs to recover. They state that they have been in- 
formed, that Hoy assigned Searcy’s bond to George Boone; call 
for proof of the assignment to Thomas Boone ; charge that if the 
bond was assigned to him, it has long since been cancelled be- 
tween Thomas and George Boone ; that George Boone assigned 
the land to John South, investing him with all the title to the 
land, which George Boone derived from William Hoy, by the 
agency, consent, and authority of Thomas Boone, if the bond 
was ever assigned to him. They also charge, that South, by vir- 
tue of such assignment, held the bond till his death, and that his 
executor held it, till Chiles obtained it by fraud ; and that they 
are entitled to certain parcels of land, by purchase for a valuable 
consideration, from John South. They then aver, that Peter 
Smeltzer purchased four hundred acres, and took South’s bond, 
with surety, for the title ; took possession of the same in 1791, 
settled upon, improved, and resided on it till his death. That 
George H. Baylor claims under Smeltzer by purchase from his 
heirs, for a valuable consideration ; now resides upon it ; and that 
a continued residence has been kept upon the land, on which 
there are large and valuable improvements. That Nicholas 
Smith holds two hundred acres, by purchase from Jacob Swope, 
in 1797, who purchased from George Pope, in 1795, who pur- 
chased from South, in 1794. That Smith resided on this land 
from 1798, and made valuable improvements thereon; which 
residence has been continued by him, and those under him, to 
the present time. These defendants, then charge, that Thomas 
Boone was in Kentucky in 1802, 1810, and 1819; knew of the 
sales by South of the land they occupied, but gave them no no- 
tice of his title; and, on the contrary, disclaimed it, in conver- 
sation, and then proceed to give an account of their connexion 
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with Chiles, in substance as follows. He came to the Smiths 
and Smeltzer, stating that he held Hoy’s legal title to the land ; 
that South’s bonds were worth nothing, and they would lose the 
land and improvements: whereupon they, ignorant of their rights, 
and the title to the land, compromised with Chiles, agreed to 
-give him up South’s bonds, and to pay him ten dollars an acre, 
in three annual instalments, for six hundred acres, each to pay 
for his own share. Chiles was to make them Hoy’s title, but 
having received South’s bonds, he obtained from his executor 
the bond of Searcy; struck out the assignment to South; gave 
up his bonds to his executor ; shortly after which, he commenced 
the suit in the Bourbon court, and obtained the decree referred 
toin the bill. They charge Chiles with fraud in the whole trans- 
action ; pray that their answer may be taken as a cross bill against 
Chiles; that he be compelled to restore the bonds of South ; or 
that they may have such decree against him as their case may 
require, and their contract with him cancelled. They deny the 
plaintiffs’ rights to rents and profits in case of recovery: but if 
they lose the land, pray a just compensation for their lasting and 
valuable improvements; and then set up a contract between 
Thomas Boone and a certain Boone Engles, in 1822, in pursu- 
ance of which, the present suit was brought by him in their names ; 
which they allege to be within the statutes of champerty and 
maintenance, on which they rely, as well as on the common law, 
the rules and principles of equity, and the statute of limitation. 
Cummins claimed by purchase from Smeltzer, which his heirs, 
in their answer, aver to be fraudulent; but if it is valid, they set 
up thirty years’ possession of part of the land before suit brought, 
as a bar. Nicholas Smith, by an amended answer, refers to a 
copy of Searcy’s bond, with all the assignments thereon, previous 
to the erasure of the assignment by George Boone to South; 
‘‘under whom all the tenants in possession, including this de- 
fendant, claim their several portions of said seven hundred acres 
of land; which assignment bears date August 6, 1792. “ And if 
said South, as executor of William Hoy, had ever sold any por- 
tion of said one thousand four hundred acres, or the moiety seven 
hundred acres claimed by complainants herein, (for this seven 
VoL. x.—2c 
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hundred acres was never defined to any of the original pur- 
chasers previous to said assignment, which is not admitted, ) this 
defendant relies confidently that said assignment last mentioned 
of said bond to him, said South, would enure in equity to confirm 
their claim; nor could its subsequent cancellation, or the sur- 
render of said bond, with the consent of the executor or adminis- 
trator of South, affect or impair their claims. He re-exhibits the 
copy of said bond, with the several assignments thereon, and 
relies on time and circumstances, to show that the one from 
George Boone to South was done by proper authority from 
Thomas Boone.” 

The cause was at issue on the general replication. At the hear- 
ing, all the material facts alleged by the defendants in relation 
to their purchase from and under South, their agreement with 
Chiles, the surrender of South’s bonds to his executor, and the 
delivery by him to Chiles of Searey’s bond, with the assignments 
thereon, were fully established by the exhibits and proofs in the 
cause ; as, also, their possession, residence, and improvements on 
the land as stated in their answer. But they wholly failed in 
proving that the assignment of Searcy’s bond by George Boone to 
John South, was made with the knowledge, consent, or authority 
of Thomas Boone. 

South married a daughter of William Hoy, to whom he was 
executor ; the agreement between Chiles, the Smiths, and 
Smeltzer, was made in 1817 ; South’s bonds were given up in the 
winter of 1817,-’18, when Childs received the bond of Searcy ; 
the suit in the Bourbon court was commenced in January, 1818, 
and is yet pending. 

This suit was commenced in 1823, while the decree of the 
Bourbon court was in force, and before any appeal to the court 
of appeals of Kentucky: it was before this court in 1834, on a 
certificate of division from the circuit court of Kentucky, on the 
question whether they had jurisdiction of the cause. It was then 
decided that it had jurisdiction; that the heirs of Hoy were not 
necessary parties, except for the purpose of obtaining the legal 
title if it remained in them ; that a decree might be made without 
them, as to parties properly before the court; that the heirs of 
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tieorge Boone were not necessarily defendants, and no proof 
need be made respecting them. 8. Pet. 535, 7. All questions of 
jurisdiction of parties are therefore closed. 

The objections to the plaiatiffs’ recovery on the ground of the 
contract between Thomas Boone and Boon Engles being within 
the statutes of champerty and maintenance, cannot be sustained 
for two reasons: 

1. The English statutes on this subject, which were adopted 
in Kentucky, punished the offence and declared the contract for 
maintenance void between the parties, but did not direct or au- 
thorize the dismission of the suit instituted between other parties 
in furtherance of such contract. Boon Engles is no party to 
this suit; and it does not concern the defendants whether it was 
commenced and is conducted by his ageney, or by the plaintiffs 
themselves: the right of plaintiffs is not forfeited by such an 
agreement, and it may be asserted against the defendants whether 
the contract with Boon Engles is valid or void. 8S. TP. Litt. Select 
Cas. 522. 

2. By the act of 1798, which was in foree when this contract 
was made and suit brought, no person could be prevented from 
prosecuting or defending any claim to land held under the land 
laws of Virginia; nor shall any suit brought to make good such 
claim be considered as coming within the provisions of the com- 
mon law or any statute against champerty or maintenance. 1 Mor. 
and Brown, Kent Stat. 282, 5. These statutes were not revived 
till 1824. 

The first question of fact which arises, is in what right the 
Smiths and Smeltzer first entered upon the land purchased from 
South. The amended answer of Nicholas Smith, junior, is ex- 
plicit on this point; stating that all the tenants in possession, in- 
cluding himself, claim under South, by the assignment of George 
Boone to him. Though this answer is not evidence against the 
other defendants, yet, as they do not deny notice of the assign- 
ment to Thomas Boone, before their purchase, and in their an- 
swer pray for a restitution of South’s bonds, there is good rea- 
son to believe the statements of Smith, especially in connexion 
with the proofs in the cause. 
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Barbara Smeltzer, the widow of Peter, testifies that he set- 
tled on the land in 1791; South came down and marked out the 
four hundred acres ; that it was held under South, who claimed 
under the bond from Searcy, assigned by Hoy to George Boone. 
That at the time they first settled, South represented to Smelt- 
zer that he had traded for that bond, they were soon after in- 
formed that he had not got the bond, but soon after obtained it 
from George Boone; that Smeltzer soon afterwards informed 
George Boone of what had been done, who appeared well 
pleased. 

William Johnson testifies that Smeltzer purchased from South, 
and began to improve in 1786. L. Eastin states that he took pos- 
session in 1789. It is also testified by William Boone, that 
South had sold before he got the bond from George Boone ; and 
the evidence of Mrs. Smeltzer is strongly corroborated by Ben- 
jamin Mills, esquire, to whom some of the Smiths and Smeltzers 
made a professional application relative to the chain of title be- 
tween South and Hoy. He found no authority to George Boone 
to assign the bond to South, which was the only claim, or color 
of claim, he had to the land; hence and from his knowledge of 
South’s character, he concluded he had sold without claim, and 
brought no suit for them. Joseph Steele testifies to the declara- 
tion of George Boone, that South was in treaty with him for the 
bond, for some time before the assignment was made ; and that 
Smeltzer was informed previous to his purchase, that the land 
belonged to Thomas Boone. No objection having been made 
on the hearing to the deposition of Steele in relation to the 
declarations of Boone, they are competent evidence ; and in con- 
nexion with that of the other witnesses, fully support the testi- 
mony of Mrs. Smeltzer, and the amended answer of Smith. We 
must, therefore, consider Smeltzer as having purchased from 
South, his right under the bond of Searcy, and the several as- 
signments down to South, with notice thereof. Smith’s amended 
answer is conclusive, that he so purchased the two hundred acres 
in 1797, by the assignment of South’s bond. In his deposition he 
also states, that he soon afterwards purchased from South sixty 
or seventy acres, in addition, of whieh he took possession, and 
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has ever since held, under the same claim; that he lent South 
three hundred dollars, which was to go in part payment of the 
land, but finding South had no title, he recovered it back by suit. 

In-1817 the parties stood thus: Smeltzer had been in posses- 
sion, under a claim of title by Searcy’s bond and assignments for 
twenty-six years, of four hundred acres. Smith had held pos- 
session of the two hundred acres nineteen years, which, added 
to the possession of Pope and Swope from 1794, made twenty- 
three, and of the sixty or seventy acres for about eighteen years, 
when they gave up South’s bonds, and agreed to purchase from 
Chiles, who claimed the legal title of Hoy. During this time, 
Thomas Boone had neither affirmed or disaffirmed the sale by 
South, made no entry on the land, gave any notice to Smith or 
Smeltzer, instituted no suit, or made any effort to obtain the legal__ 
title from Hoy’s heirs; though his right was then the same as 
now made out, and had been vested in him for thirty-six years. 
He made George Boone his agent in 1787; yet, for thirty years 
he appears to have been wholly inactive, in asserting or endeav- 
oring to complete the title. The agreement with Hezekiah 
Boone in 1802, seems to have been the only positive assertion 
of a right in the land made by Thomas Boone. When the pres- 
ent suit was commenced, Smeltzer, and those under him, had 
been in possession thirty-two years; Smith twenty-five years of 
the two hundred acres, and twenty-one of the sixty or seventy 
acres; and the equity of Boone arose forty-two years before. 

From this state of facts, itis perfectly clear, that, if Smiths and 
Smeltzer can be considered as claimants in their own right, ad- 
verse to the title of Thomas Boone, the lapse of time alone is a 
complete bar to any equitable relief: the rules of equity as to 
the effect of time in favor of possession, are too well settled to 
be stated or doubted. 2 Jac. and Walker 138, &c., 9 Wh. 497. 
10 Wh. 168. 3 Pet. 52. 6 Pet. 66. 5 Pet. 491. 7 J.C. 122.10 
Wh. 150, 74. 9 Pet. 416. 

Thomas Boone’s only standing in a court of equity, is by con- 
sidering these defendants as his trustees, by their purchase un- 
der South or Chiles, or both. As neither of them sold by any 
lawful authority from him, he is not bound by, and may repu- 
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diate their acts; the consequence of which, would be a bar of 
his claim on these defendants holding adversely. But as South 
assumed the right to sell the interest of Thomas Boone, in vir- 
tue of the assignment from George Boone, as his Sttorney in 
fact, and Chiles acted throughout all his proceedings, under the 
agreement signed by George Boone in the same capacity, which 
was an express recognition of the original right of Thomas 
Boone ; he may waive the defect in the power of attorney, ratify 
the acts of his agent, and elect to consider the purchasers from 
South and Chiles as holding through and under him: When the 
purchasers from them discovered that neither South or Chiles 
had any right in the land, they too had a right of election to hold 
under the title which they intended to purchase ; under which 
they had taken possession of the land, and held it till the disco- 
very of the fraud: or to disclaim the purchase, renounce all 
rights consequent upon it, and remain in possession as claimants 
adverse to the title under which they entered. 

It is unnecessary to decide on the effect of such disclaimer, 
had it been made before the purchase from Chiles, or the filing 
the bill. We cannot find in the evidence or pleadings, that 
Thomas Boone ever made any election, as to considering these 
defendants holding under or adverse to him: but it is very clear 
that they originally purchased, entered, and held under his title ; 
and it does not appear that they ever assumed an attitude of direct 
hostility to it. We have come to the conclusion, that we must 
now consider them, as holding by their original claim, so far as 
to authorize the plaintiffs to make them their trustees, in virtue 
of their purchase from South, and ratify the agreement of Chiles. 
There is no other way in which the plaintiff can escape from 
the consequences of the staleness of his equity, coupled with the 
long possession of the defendants, than by considering them as 
friendly purchasers and possessors under them. The plaintiffs 
put themselves out of court, by setting up the purchase and pos- 
session of defendants as adverse to their equity: for they then 
would have no protection against the lapse of time, which they 
have neither explained or accounted for; 17 V. 88, 9, 96. 1 J. 
and W. 62, 3, and note. | J.C. 47,8. 3 J.C. 586. 1J.C. 
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354. 5 J. C. 187, 8. 3 J. C. 218, and all bills in equity which 
seek to disturb long possessions, deserve the utmost discourage- 
ment; 1 Atk. 467, 1 J. and W. 62. . ° 

The plaintiffs must, therefore, make their claim on the de- 
fendants, as their trustees, by direct contract, or by implication 
from the purchase under their title ; in either case, the lapse of 
time effects them. They cannot enforce the execution of an 
express voluntary trust, after its known disavowal for such time, 


and under such circumstances as would make an adverse posses- — 


sion a bar; 3 Pet. 52. 7 J. C. 122. 2 Sch. and Lef. 607, 36, 8. 
If a purchaser is made by implication an involuntary trustee for 
the vendor, so as to be affected by his equity, it must be pursued 
in a reasonable time; 4 J. C. 316. 3 J. C. 216. 17. 4 B.C. 
136, 8. 1 Cox 28,17. V. 96, 160. ; 
Though time does not bar a direct trust as between trustee and 
and cestui que trust, till it is disavowed ; yet, where a construct- 
ive trust is made out in equity, time protects the trustee, though 
his conduct was originally fraudulent, and his purchase would 
have been repudiated for fraud. 4 B.C. 136. 17 V. 97. 1B. 
C. 554. So where a party takes possession in his own right, and 
was prima facie the owner, and is turned into a trustee by matter 
of evidence merely, 3 J. C. 216. And where one intending to pur- 
chase the entire interest in the land, took a conveyance without 
words of limitation to his heirs, passing only an estate for life, , 
the lapse of fourteen years, after the expiration of the life estate, 
was a protection to the heirs of the purchaser; 5 J. C. 185, 6. 
What that reasonable time is, within which a constructive 
trust can be enforced, depends on the circumstances of the case ; 
but there can be few eases where it can be done, after twenty 
years’ peaceable possession, by the person who claims in his own 
right, but whose acts have made him a trustee by implication. 
His possession entitles him to at least the same protection as that 
of a direct trustee, who, to the plaintiffs’ knowledge, disavows 
the trust, and holds adversely ; as to whom the time runs from 
the disavowal, 3 Pet. 52, because his possession is thenceforth 
adverse. The possession of land is notice of a claim to it by the 
possessor, Sugden Vend. 753, 4; if not taken and held by con- 
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tract or purchase, it is from its inception, adverse to all the 
world, and in twenty years, bars the owner in law and equity ; 
8 Cr. 250. 4 Wh. 221. 5 Pet. 354. A purchaser in possession 
by a contract to sell, is in law a trespasser ; but in equity he is the 
owner of the estate, having taken possession under the contract, 
and the vendor is in the situation of an equitable mortgagor, 15 
V. 138. If the entry was by purchase, and the purchaser claims 
the land in fee, he is not a trustee ; his title, though derivative 
from, and consistent with the original title of the plaintiffs, is a 
present claim in exclusion of, and adverse to it. A vendee in 
fee, derives his title from the vendor ; but his title, though de- 
rivative, is adverse to that of the vendor: he enters and holds 
for himself. Such was the doctrine of this court in Blight’s les- 
see v. Rochester, 4 Pet. 506, 7. In that case the court said, 
“* The vendee acquires the property for himself, and his faith is 
not pledged to maintain the title of the vendor.” 

‘* The only controversy which ought to arise, respects the 
payment of the purchase money, how far the vendee is bound to 
this, by law, or by the obligations of good faith; is a question de- 
pending on all the circumstances of the case. 

“If the vendor has actually made a conveyance, his title is 
extinguished in law as well as equity ; if he has sold, but has not 
conveyed, his contract, of sale binds him to convey, unless it be 
conditional ; if, after such a contract, he brings an ejectment ; he 
violates his own contract, unless the condition be broken by the 
vendee, and if it be, the vendor ought to show it.” ‘ If defend- 
ant claims under a sale from plaintiff, and plaintiff himself is 
compelled to assert that he does ; then the plaintiffs themselves 
assert a title against this contract. Unless they show that it was 
conditional, and that the condition is broken, they cannot, in 
the very act of disregarding it themselves, insist that it binds the 
defendant in good faith, to acknowledge a title which had no 
real existence. Upon reason, then, we should think, that the 
defendant in this case, under all the circumstances, is at liberty 
to controvert the title of the plaintiff.” 7 Wh. 548, 50. 

In applying these principles to the case before us, it is very 
clear that neither the purchase from South or Chiles, is any 











JANUARY TERM 1836. ' 225 


[Boone v. Chiles.] 

equitable estoppel to the defendant’s controverting the title of 
Boone ; when he disaffirms and violates the contract of purchase, 
by seeking to turn them out of possession. He cannot make 
them constructive trustees by their purchase, and then be per- 
mitted to disavow the purchase ; without subjecting himself to 
the consequences of delaying the prosecution of his right. As 
trustees by implication, in equity, they may claim the benefit of 
the lapse of time ; if he considers them as purchasers from him, or 
by atitle derived from him, he can have no hold upon their con- 
science, to surrender him the possession, if they are willing to pay 
the purchase money. Whether they purchased from him, or from 
another, who assumed to sell by his authority and in his right, 
matters not; if they claim by his title, and thus become his* 
trustees by his affirmance of the sale, the law of equity compels 
him to assert his rights in a reasonable time. When he does so, 
the execution of the trust will be enforced; but it will be en- 
forced on both parties according to the terms of the purchase, 
and the trust which equity raises on it by implication. Equity 
makes the vendor without deed, a trustee to the vendee, for the 
conveyance of the title ; the vendee is a trustee for the payment 
of the purchase money, and the performance of the terms of the 
purchase. But a vendee is in no sense the trustee of the ven- 
dor, as to the possession of the property sold; the vendee claims 
and holds it in his own right, for his own benefit, subject to no 
right of the vendor, save the terms which the contract imposes ; 
his possession is, therefore, adverse as to the property, but 
friendly as to the performance of the conditions of purchase. 

In virtue of his legal title, the vendor has a legal right of pos- 
session, but equity will not permit him to assert it, unless the 
vendee has violated the contract: he will be enjoined if the 
vendee performs it. It is very certain, that a sale of the legal 
title by deed, creates no legal estoppel, by which a purchaser is 
prevented from contesting the title of the vendor, or the title of 
any person from whom the vendor derived title, 7 Wh. 547, &e. 
It is equally certain, that the sale of an equitable title by bond, 
or other contract, cannot have a contrary effect in equity ; which 
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decides according to the equum et bonum of each case. In this 
case, Boone comes into court to obtain possession under an 
equitable title only ; he is barred by time, unless he can make 
the defendants his trustees at the institution of the suit; he 
charges them with no fraud, and nothing is averred or proved 
against them to so affect their conscience, as to give a court of 
equity jurisdiction. He is thus compelled to rest on their pur- 
chase of his title from South and Chiles, making them constrctive 
trustees; which, onthe pleadings and evidence, we are of opinion 
he may do. There is, then, a trust between them, but it is that 
trust which, in equity, results from the contract of purchase. 
Boone is a trustee for such title as the defendants purchased, and 
were entitled to receive; they are trustees for the purchase 
money they agreed to pay for it. Boone avers they bought his 
title, which, we think, is made out. He, then, is the cestui que 
trust as to the money, and they for his title. 

To divest this trust of all mutuality, would be subversive of 
every rule of equity; it will never award a surrender of the 
possession of land by a purchaser of an equitable title, but on a 
clear violation of the condition of purchase, clearly proved by 
the plaintiff. He is without remedy at law in this case; com- 
pelled to come into equity, he must do it; he sets up a trust in 
the defendants for his use : all he can ask is its execution by pay- 
ment of the purchase money: if he has a decree for that, justice 
is done to him; and nothing can be more just than to decree 
that he shall perform the act in consideration of which he obtains 
relief. If he comes into court to turn them out, on the ground 
that defendarits have purchased a title which must be traced up 
to him, in virtue of the contract of purchase ; he asserts a title 
against this contract when he denies them the benefit of the 
purchase: and in the language of this court in Blight v. Ro- 
chester, the plaintiffs cannot, in the very act of disregarding it 
themselves, insist that it binds the defendants, in good faith, to 
acknowledge the title. The defendants may contest it, when set 
up to defeat the purchase in this case in equity, as it was done in 
that at law. This court did not then think their decision to be 
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at variance with the decisions of the courts of Kentucky ; nor do 
we think that we now, in any way, interfere with them. 

They have held that the possession of the purchaser from the 
plaintiff without deed, is friendly to the plaintiff; and stops the 
running of the statute of limitations, 2 Bibb 506. But that a 
vendee by deed, may, at law, contest the title of the person under 
whom he bought ; though a vendee by executory contract cannot, 
if he isin possession under, and looks to the vendor for the comple- 
tion of his title: in the first case he holds adversely, in the se- 
cond not. 3 Littell 135, 6. So, if he purchases from the patentee, 
and holds his bond for the title, 5 Litt. 318, a defendant cannot, 
in ejectment, set up an outstanding title in a third person, if he 
purchased from plaintiff without deed, 6 Litt. 444: nor cana 
tenant or one who purchases from him, contest the title of the 
landlord. 4 Bibb 33; 2 Marshall 243. 

These decisions are, unquestionably, correct ; but the princi- 
ple on which they are founded, is very different from that which 
the plaintiffs’ counsel deduce from them: they admit that posses- 
sion, under a deed conveying a legal title, is adverse, and that 
a defendant so holding may deny the title of his vendor in a suit 
at law. The contract of purchase, then, is no estoppel, though by 
the most solemn instrument known to the law. The same princi- 
ple seems closely applicable, by analogy, to a suit in equity, in 
which the plaintiff rests on an equitable title only, which has been 
sold to the defendant, as the foundation of a decree awarding pos- 
session of the land purchased; the proceeding is analogous to an 
ejectment; the process of executing such a decree is the same 
in Kentucky, by an habere facias. It is difficult to perceive any 
sound reason why the same analogy should not be observed in 
the proceedings previous to the decree: if the defendant, a ven- 
dee of the legal title by deed, can, at law, contest the title of his 
vendor, who is plaintiff ; why may not the vendee of an equitable 
title, by bond or other executory contract, enjoy the same right 
in a court of equity? Weare clearly of opinion that the defend- 
ants in this case had such right, and that there is nothing in the 
evidence before us which could have deprived them of it, had 
they rested their case upon their adverse possession alone ; but 
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the admissions of Smith in his amended answer, the proofs of 
the cause as to Smeltzer, together with the joint answer of them- 
selves and Baylor, place them in a different position. 

As to them, we are perfectly satisfied that their possession was 
a perfect protection against the equity of Thomas Boone, when 
this suit was instituted ; but we think that his equitable right to 
the purchase money agreed to be paid to Chiles, has been 
saved by their answer and the evidence in the case; our 
only difficulty has been, whether we can, on the pleadings, make 
such a decree as, in our opinion, comports with the justice and 
equity of the case. The specific prayers of the bill are, that such 
of the defendants as hold the title, convey to the plaintiff the 
tract described by the deed under the decree to Chiles; neither 
Smiths, Smeltzer, or Baylor hold this title, or claim under the de- 
eree or deed from the commissioner to Chiles; this part of the 
prayer cannot, therefore, be granted. The next is an account 
for rents and profits ; this can be done as to Chiles, but cannot 
as to the others, on our views of the case. The general prayer 
is, such other and further relief as the plaintiffs’ case may require. 
This is a broad prayer, on which such relief may be granted as 
is not inconsistent with the bill or the specific prayers. 8 Pet. 536. 
This case is one of an undoubted equitable title tothe 700 acres 
of land, had it been pursued in time ; but under the circumstances 
of the case it is narrowed down toa claim for the purchase money 
of the land, held by the defendants under the purchases from 
South and Chiles, at the price stipulated in their agreement 
with the latter. This we think is required by the case of the 
plaintiffs, as it appears on the whole record, without placing 
the defendants in any position more injurious to themselves than 
their answer would authorize. They pray for a restoration of 
South’s bonds, and the rescision of the contract made with Chiles, 
as the means of enabling them to obtain a decree in their favor. 
‘** But should, under all the circumstances of the ease, it be their 
misfortune to lose the land, they claim a just compensation for 
their lasting and valuable improvements; under such rules and 
regulations, according to law and equity, as their case may require 
and justice demand.” To restore South’s bonds and annul the 
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contract with Chiles, would not release them from their trust to 

Boone for the purchase money agreed to be paid to South. The 

record doés not inform us what was the price at which South 

sold the 600 aeres ; but if sold at the rate at whtich Smith bought 

the 60 or 70 acres, it would, with the interest, exceed the price 

agreed to be paid to Chiles. Besides, the restoration of South’s 

bond at the time of their answer, and by a decree of the circuit 

court, would have bound them to pay the purchase money with. 
interest. In such case the lapse of time would be no bar. If,by our 

decree, these defendants hold the lands on the terms stipulated 

with Chiles, they have the same benefit of their contract with him, 

as if it had been consummated by a conveyance of the legal title of 
Hoy, and the equitable title of Thomas Boone ; a position muel¥ 
more favorable to them, than they would be placed in by their 

prayer for the restoration of South’s bonds, or for mere compen- 

tion for improvements. It is not tobe doubted, that they would have 

been content with the quieting of their possession on paying for 

the land, on the terms agreed on with Chiles in 1817, on which 

they can now hold them, consistently with the law of the case. 

Though neither of the parties have prayed for the specific re- 
lief which we think they are entitled to; we are of opinion that 
all have, in substance, submitted their case to our consideration, 
according to the rules and principles of equity: willing to abide 
such decree as we shall think will do justice between them. 
This, in our opinion, will be done by giving to both the benefits 
of the contract with Chiles, which, under all the circumstances 
of the case, created by construction and implication in equity, a 
mutual trust; which is executed by one party conveying his title, 
and the other by paying the purchase money. 

It remains only to consider the case of Cummins, who pur- 
chased from Smeltzer, part of the 400 acres purchased by him 
from South. We can perceive no equitable ground of discrimi- 
nation between this and the other tenants ; the answer of the heir 
of Cummins admits the purchase from Smeltzer, but makes the 
same allegation of fraud against him as he did against Chiles. 
Yet, like the others, Cummins continued to hold, and his heir 
still holds the land so purchased, without, as appears by the re- 
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cord; ; hating paid any thing for it: like them, too, the heir prays 
forea ‘dismissior® of the bill, but in thése words: ‘“ And hence to 
be dismissed with her costs, &c., and such other orders as the 
court sliall deerfi necessary to the equity of her case.” This 
could not have been intended, nor can it be considered as a per- 


émyptory prayer for dismission, as she would, in such case, hold 
the land without paying for it; there would be no remaining 
equity in her case, on which the court could make an order : it 


must, therefore, be considered as a submission to such decree as 
the court should deem conformable to the equity of the case. 
This, in our opinion, requires that this defendant should be placed 
ih the same situation as the other defendants, who claim under 
or Uy the purchase from South; they all purchased only an equi- 
table title, and must stand in the place of those from whom they 
purchased ; each is a trustee by implication, affected by the same 
mutual trust in equity. 

Having thus disposed of all the contending claims between the 
plaintiffs and the defendants, in this very complicated case, ac- 
cording to their respective equities between them as contending 
parties ; we are to consider of the decree te be made between 
the defendants. It is within the undoubted powers of a court of 
equity to decree between co-defendants on evidence between 
plaintiffs and defendants, 2 Sch. 1 Lef. 712. Its exercise is also 
within the general prayer of the defendants in their respective 
answers ; and is called for by every consideration, that requires 
some termination to long, inveterate, and entangled litigation. 
With the whole case before us, and on the fullest investigation 
of the rights of all the parties, we do order, adjudge, and decree 
therein as follows: 

That so much of the decree of the cireuit court as directs the 
defendant Chiles to convey to the complainants, all his right, 
title, and interest to and in the premises named in the bill, and 
to deliver up to the clerk of said court, to be cancelled, the con- 
tract between said Chiles, Hezekiah and George Boone, therein 
referred to ; also, so much thereof as orders Jones and Fanny 
Hoy to convey all their interest in the premises, derived from Wil- 
liam Hoy ; and so much of said decree as directs, that if the con- 
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veyances so directed shall not be made as ordered, the-élerk “of 
said circuit court shall convey to the complainants the interest of 
the said parties, as by said court decreed ; and so muéh of said. 
decree as orders the defendant Chiles to pay the costs of the suit, 


with the exception there stated ; also, so much of said decree ase 


declares that the claim of the complainants is not to be préju- « 
diced by the decree aforesaid, as against any of the heirseof Wil- 
liam Hoy, who are not parties to this suit; and so much of -said 
decree as directs the bill of complainants to be dismissed as to - 
the land held by John Evalt within the bounds of Flournoy’s 
patent ; be and the same is hereby affirmed in all things, except- 
ing that part of said decree which excepts from the deed 


to be executed by William Chiles, the interest which héhelds- © 


under a deed from Green Clay, as to which the said decree is 
reversed and annulled. 

And as to the rest and residue of said decree of the circuit 
court, the same is hereby reversed and annulled ; and this court, 
proceeding to render such decree as the said circuit court ought 
to have rendered, doth further order, adjudge, and deeree— 

That the said William do, and shall, within six months from 
this time, convey to the complainants (in the manner specified 
in said decree as to the land therein directed to be conveyed by 
him ) all his right, title, and interest, held or claimed under the 
deed or conveyance from Green Clay to said Chiles. 

That the said Chiles do, and shall, within the same time, as- 
sign, transfer, and make over any contract or agreement made 
between him and any. other persons, in relation to the land in 
controversy in this suit, whereby any right accrued to, or was 
promised or agreed to be in him, to any part of said land, or any 
money arising or to arise from any sale or sales thereof; and 
in like manner to transfer, assign, and make over all such rights 
to said complainants. 

That the said William Chiles do also account to and with the 
complainants, for any money he may at any time have received 
from any person or persons, on or by virtue of the sale of any 
part or parts thereof; also that he account to and with the com- 
plainants for any rents or profits which he may have enjoyed or 
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received-in or from said land embraced in the patent to Hoy, 
under the dixection of said court. 

That 4 surveyor, to be appointed by said court, do, under their 
directions, ascertain the quantity of land claimed by the several 
defendafitsein this suit, (except William Chiles, ) on the western 
» side of the survey in Searcy’s right, designated on the plat of the 
‘surveyor, dated 2d October 1831, by the letters A, D, T, U, J, 
K, M, E, and A; excluding therefrom all the lands within the 
lines of Flournoy’s patent, and return a plat thereof to said 
court. > 

That the bill of the complainants be dismissed, as to all the 
land claimed by any defendant, east of the lines on said plat, 
desigtiated by letters E, M, K, J, U, T; that their bill be dis- 
missed, as to all the land purchased by Nicholas Smith from 
Jones, lying within the line of Flournoy’s patent, marked on 
the surveyor’s plat, in page-66 of the printed record, by the let- 
ters L, M, N, O. 

That possession be awarded to the complainants, by the sev- 
eral defendants, of the land claimed or held by taem, respectively, 
within the lines first herein referred to, as marked in the plat, 
dated 2d October 1831, and without Flournoy’s line, which has 
not been purchased from or held under South or Chiles, or by any 
person or persons claiming or holding under them, or either of 
them, in virtue of any contract or agreement with them or either, 
by or under whose right, claim, or possession any of said de- 
fendants claim or hold any part or parts of said land. 

That the surveyor, so to be appointed, do and shall ascertain 
the quantity of land, now claimed or held by any of the defend- 
ants, mediately or immediately, by, from, through, or under 
South or Chiles, or in virtue of any right asserted or claimed 
by them, or either, as aforesaid ; designating especially the quan- 
tity claimed or held by each defendant, or each class of claim- 
ants, under any one person, accordingly as they may hold or claim 
in severalty, or in common between themselves ; and return sep- 
arate plats thereof to said circuit court. Whereupon, such of the 
complainants as are under no legal disability, shall, within such 
time as the said court shall direct, make, execute, and in due 
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form of law acknowledge and deliver to the said defendants 
respectively, deeds of general warranty in fee, for the land de- 
scribed in such plats, on said defendants complying with this de- 
cree, as hereinafter mentioned: and that such of the complain- 
ants as may at such time be under any legal disability to make 
such deeds, shall, within six months from the removal of such 
disability, make, execute, acknowledge, and deliver such deeds 
to the defendants, their heirs, and assigns; or that the said cir- 
cuit court, as so authorized by law, may order and direct that 
such deed or deeds shall be made by such commissioner, as they 
may appoint to execute the same for and on behalf of the com- 
plainants last mentioned. 

That the said defendants severally, or each class thereof as 
aforesaid for themselves jointly, as. they may claim or hold, do 
pay to the complainants for the land conveyed by them, at the 
rate and on the terms stated in the joint answer of the defend- 
ants, to wit, ten dollars for each and every of the four hundred 
acres purchased by Peter Smeltzer, and the two hundred acres 
purchased by Nicholas Smith from John South; to be paid in 
three equal annual instalments, counting from the agreement 
with Chiles, assumed to be Ist December 1817. 

That the heirs of Nicholas Smith, or the defendants who claim 
or hold under him or his heirs, do pay to the complainants at the 
same rate, and on the same terms, for the sixty or seventy acres 
afterwards purchased by said Smith from South ; which said com- 
plainants shall convey as aforesaid to the defendant or defendants 
in possession thereof under Nicholas Smith. 

That the amount so to be paid by each defendant, or class of 
defendants, bear interest from the time the instalments were 
payable respectively, till the time directed by the circuit court, 
at which the complainants are to make the deeds as aforesaid ; 
each defendant or class to be liable only for the sum due by 
themselves, and not for any sum due by other defendants. 

That, when the said deeds shall be executed and delivered, 
the sum due by each defendant or class, principal and interest, 
shall be paid as follows: one-third whereof to be paid in one 
year from the delivery of the deed, one-third in two years, and 
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one-third in three years, with interest from the time they are 
payable. 

That the several sums so payable be paid into said court, or to 
such person or persons as said court by their decree shall order 
and direct; and on such terms and conditions as to them shall 
seem just and equitable. 

That the defendants severally and respectively do, under the 
direction of said court, account to and with each other for any 
moneys received by one from the other, or any person or per- 
sons under whom they claim’or have claimed, for or on account 
of any purchase-money of any part or parts of the land, now or 
at any time held or claimed by them or any of them, under or in 
virtue of any purchase under the title of Searcy. 

That such of the heirs of William Hoy as have answered the 
bill of complainants, do convey to them, in the manner directed in 
the decree of the circuit court as to Jones and Fanny Hoy, all 
their right, title, and interest in the land contained within the 
line of the plat first herein referred to, being the western part of 


the survey aforesaid, in right of Searcy. In default of making: 


such conveyance, as is herein directed to be made, by any of the 
defendants in this case; then this court doth further order and 
direct, that a conveyance of the right and title, interest and claim, 
in and to the land in controversy, held or claimed by such de- 
fendants ; be conveyed to the complainants, by a commissioner, 
to be by the said circuit court appointed to make such conveyance 
according to law. 

That the bill of complainants be dismissed, as to the heirs of 
George Boone, Hezekiah Boone, and the heirs of South, with 
costs. 

And it is further ordered, adjudged, and decreed, that all the 
equity of the complainants, as to any person or persons not par- 
ties to this suit, or as to any matter or thing, not herein decreed 
on, shall be and is hereby reserved to the said complainants, any 
thing contained in this decree notwithstanding; and that this 
cause be remanded to the circuit court for the district of Ken- 
tucky, with instructions to proceed therein according to this de- 
cree, and as to justice and equity shall appertain. 
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Mr. Justice McLean: Uhder the peculiar circumstances of 
this case, | am constrained to state, as succinctly as I can, the 
reasons why | dissent from the opinion just delivered. 

The facts out of which this controversy arose, are as follows: 
Reuben Searcy being entitled to a settkement and pre-emption 
of fourteen hundred acres of land, in the settlement of Kentucky, 
on the waters of Licking, employed John Martin for one-half 
the land to perfect the title. On the 24th September 1781, for+ 
a valuable consideration, Searey sold seven hundred acres of 
this land to William Hoy ; executed his bond for a title ; and, at 
the same time, assigned to Hoy the plat and certificate of survey, 
which enabled him, in 1785, to obtain a patent for the whole 
tract in his own name. 

But before the emanation of the patent, in the month of De- 
cember 1781, William Hoy assigned Searcy’s bond to George 
Boone, and bound himself, his heirs, &c., as sureties, &e. And 
on the 30th April 1783, George Boone assigned the bond to 
Thomas Boone, whose heirs prosecute this suit. 

Thomas Boone, being a citizen of Pennsylvania, gave a power 
of attorney to George Boone, of Kentucky, dated Ist October 
1787, which authorized him, in the name of Thomas Boone, and 
for his use, ‘to ask, demand, sue for, and recover of and from 
Major William Hoy, of Kentucky settlement, a deed or other 
lawful conveyance valid in law, for seven hundred acres of land 
in or near the waters of Hinkson and Stoner, &c.; and the at- 
torney was authorized to appoint, &c., and to do every thing 
necessary in the premises,” &c. 

On the 6th August 1792, George Boone, as the attorney in 
fact of Thomas Boone, assigned Searcy’s bond to John South, 
the executor of William Hoy, who bound himself to cause Hoy’s 
heirs to convey, so soon as they should become of age, the seven 
hundred-acres to Boone, &c. But on the 23d December 1791, 
before this assignment, South sold four hundred acres of the 
land to Peter Smeltzer, and bound himself with Walter Carr 
and John Glover, in the penalty of a thousand pounds, to make 
a deed for the same, so soon as the heirs of William Hoy, who 
was then deceased, should become of age. And on the 26th 
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August 1794, South sold two hundred acres of the same tract to 
George Pope, and bound himself in the penalty of five hundred 
pounds, to make a deed when Hoy’s heirs should all arrive at 
full age. This last bond, in the spring of 1798, was purchased 
by, and assigned to Nicholas Smith, who shortly afterwards pur- 
ehased from South the residue of the tract, supposed to contain 
sixty or seventy acres. 

On the 30th November 1802, Thomas Boone made an agree- 
ment with his uncle, Hezekiah Boone, of the state of Tennes- 
see, to sell to him the whole of this tract of land, for seven hun- 
dred pounds. But Hezekiah Boone and his heirs had the 
option of taking the land or not, within four years from the time 
of the contract ; and the contract was to be binding if he should 
make known his determination to take the land and pay for it 
within the four years. But there is no evidence that Hezekiah 
Boone made known his determination, within the time limited, 
to take the land ; or that he has, at any time, paid the whole or 
any part of the consideration. 

On the 30th October 1817, Hezekiah Boone, and George 
Boone as attorney for Thomas, entered into an agreement with 
William Chiles, and delivered to him the papers they held 
respecting the above land; and Chiles was to have the free use 
of them, for the purpose of coercing the title to the land, if it 
could be recovered ; and if not, he was to obtain the value. And 
Chiles was to use diligence in recovering the money or obtain- 
ing the title ; and the proceeds of the suit, whether land or mo- 
ney, were to be divided between Chiles and Hezekiah Boone. 

Shortly after this contract was entered into, Chiles, having 
obtained from George Boone the bond given him by South, 
which bound him to convey the land to Thomas Boone, so soon 
as Hoy’s heirs could be compelled to make a deed ; called on 
Peter Smeltzer’s heirs, who held the bond of South, Carr, and 
Glover, and representing to them that he was the rightful owner 
of the land, obtained the bond; and, also, he obtained the bond 
for the two hundred acres given by South to Pope, and by him 
assigned to Smith; which bonds he delivered to Benjamin 
South, the executor of John South, who was deceased ; together 
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with the bond given to George Boone, by the deceased ; and 
obtained from the executor, possession of Searey’s bond and the 


assignments. The assignment of George Boone, as the attorney 


of Thomas, was then erased ; and, the contract between South 
and the tenants was cancelled. And the purchasers under 
South, purchased the land from Chiles, and bound themselves 
to pay for it ten dollars per acre. 

At the August term of the Bourbon circuit court, in the year 
eighteen hundred and eighteen, Chiles brought an action of 
ejectment, in the name of Hoy’s heirs, to recover possession of 
the land. The tenants having been served with notice, appeared 
and defended the suit; but a verdict was found against them, 
and a judgment was entered on the verdict. 

On the 26th January 1818, Chiles filed a bill in the Bourbon 
circuit court in the name of himself, Hezekiah Boone, George 
Boone, and Thomas Boone, against the heirs of Hoy for a title. 
In this bill, Chiles stated that William Hoy and John Sapping- 
ton, and Parthenia his wife, late Parthenia Hoy, had conveyed 
their interest to him. And he sets up the contract with Heze- 
kiah Boone, as the ground for a decree in his favor, under 
Searcy’s bond, andthe assignments made thereon. The assign- 
ment by George Boone to South, is represented as inoperative 
and void ; as George Boone had no power, as the attorney of 
Thomas Boone, to sell or transfer the title to the land. The 
heirs of Hoy and others, who were made defendants, answered 
the bill. And afterwards, at August term 1821, the court de- 
creed that the complainant, William Chiles, was entitled to a 
specific execution of the contract from Hoy’s heirs; and that, if 
the defendants did not execute a conveyance in pursuance of 
the decree, on or before a time specified, then, that Thomas P. 
Smith, as commissioner, under the statute of Kentucky, should 
execute it. And afterwards, on the 7th January 1822, the heirs 
of Hoy not having executed a conveyance for the land, in pur- 
suance of the decree, the deed was executed in due form by the 
commissioner. 

In April 1827, this decree of the Bourbon circuit court, was 
brought before the court of appeals of Kentucky, and reversed, 
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for want of proper parties; and the cause was remanded tegthe 
cireuit court for further proceedings: 

The heirs of Thomas Boone filed their bill in the circuit court 
of the United States on the 25th January 1823, at first against 
Chiles, Hezekiah Boone, George Boone, and the tenants who 
oceupied the land; and represented that the bill filed by Chiles, 
in the name of Thomas Boone and others, against the heirs of 
Hoy, was a fraudulent proceeding; and as Chiles, under the 
decree, was supposed to be invested with the legal title, a de- 
cree for the title was prayed against him. And after the reversal 
of the decree of Bourbon circuit court, such of the heirs of Hoy, 
as were found within the jurisdiction of the court, were made 
parties. 

The tenants answered and relied upon lapse of time, their 
purchase under South, and the fraud of Chiles, in their defence. 
Chiles also filed his answer, setting up his title, and also Fanny 
Hoy, and Jones Hoy, the only heirs of Hoy who were made 
parties to the bill, who admitted the right of the complainants. 
The material parts of the answers will be noticed, more particu- 
larly, under the appropriate points which arise for consideration. 

There seems to be no question as to the genuineness of 
Searcy’s bond, and the assignments made upon it; but it is in- 
sisted that Searcy should have been made a party. 

The bill asks no decree against Searcy. By the assignment 
of the plot and certificate, he enabled William Hoy to obtain the 
patent in his own name; and this was equivalent to a convey- 
ance of the land, in discharge of the bond. Hoy, therefore, 
could have no demand upon Searcy, and of course the assignee 
of Hoy could have none against him. He was, therefore, not a 
necessary party. The complainants, under the assignment of 
Hoy, pray a divestiture of the title from his heirs; and as be- 
tween these parties, there can be no doubt of the equity of the 
complainants. Indeed, the heirs of Hoy do not controvert the 
right of the complainants. 

In the argument, it was insisted, that the seven hundred acres 
claimed by the complainants, are not so specifically described in 
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the Bill, as to enable the court to decree, in pursuanes of the 
prayer, a specific conveyance. 

William ‘Hoy obtained in his own name a patent for the fotir- 
teen hundred acres; and it appears there is- a surplus of more 
than five hundred acres. The bond of Searcy to Hoy was for 
seven hundred acres, and Hoy was to take his first choice out of 
the whole tract; and it appears that there does not remain of 
the entire tract, undisposed of, or not covered by paramount 
claims, more than will satisfy the above bond. And in addition 
to this consideration, the heirs of Hoy may be safely decreed to” 
convey an undivided interest in the land, to the extent of the 
complainants’ rights: and, if necessary, the complainants, under 
such a decree, being tenants in common with the heirs of Hoy, 
or those who hold an interest in the land, could have partition 
made. There is no want of certainty as to the identity of the 
entire tract. 

As to the claim of Chiles, except under the deed of Newland 
and wife, I admit that it cannot be sustained. Hezekiah Boone, 
who sold to Chiles, had no interest to transfer. His contract 
with Thomas Boone was a conditional one, and the conditions 
were not performed. No part of the consideration was ever 
paid, nor did Hezekiah Boone signify his determination to take 
the land within the four years limited ; and failing to do this, the 
contract upon its face was not to be binding. 

The assent which George Boone, as attorney in fact for Thomas 
Boone, gave to the contract, made between Chiles and Heze- 
kiah Boone, was an extraordinary procedure on his part. And 
it is sufficient to say, that he had no power to sell the land, much 
less to consent that Chiles and Hezekiah Boone should divide 
between them the land or the money, whichever should be re- 
covered. George Boone, as the attorney of Thomas, had power 
to authorize Chiles to act as attorney or agent in endeavoring to 
recover the land; but he had no power to dispose of it in any 
manner. 

As Chiles, by virtue of his contract with Hezekiah Boone, ob- 
tained conveyances of the interest of William Hoy and Parthenia 
Sappington, wife of John Sappington, two of the heirs of Hoy, 
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he must, under the circumstances, be considered as holding the 
larid in trust for those who have the better equity. In no sense 
can Chiles be considered as a purchaser of this interest, without 
notice and for a valuable consideration. But the interest of 
Newland and wife, which was conveyed to him through Green 
Clay, rests upon different principles. [In my opinion, Chiles must 
hold this interest as a purchaser from Clay, who was a purchas- 
er from Newland and wife, without notice of the complainant’s 
equity. 

A majority of the judges reject the right asserted under this 
deed, because the allegation that Clay was a purchaser for a val- 
uable consideration and without notice, is not made with the re- 
quisite proceedings in the pleadings, to admit proof of the fact ; 
and, also, because the deed to Green Clay conveys to him no title. 

And, first: as to the allegations contained in the pleadings. 
In his answer to the complainant’s bill, Chiles states that, ‘* he 
admits a certain Green Clay bought and received the title of John 
Newland and wife ; and discovering this to be the fact, he caused 
the said Green Clay to be made a party to the bill in the Bour- 
bon circuit court, charging him to be a guilty purchaser, know- 
ing of the equity arising from the bond of Hoy. But said Clay 
put in his answer denying notice ; and this defendant not know- 
ing evidence to prove notice, bought of him his share and paid 
him therefor, and received his conveyance. This defendant re- 
fers to the answer of Clay in the Bourbon circuit court, as part 
of this answer ; and this defendant insists that Clay was an inno- 
cent purchaser for a valuable consideration, without notice, till 
his purchase was complete.” 

The answer of Clay in the Bourbon circuit court, and which 
is referred to by Chiles, and made a part of his answer, is as fol- 
lows: “‘ This respondent further saith, that it is not true, that to 
increase the difficulties of the complainant (Chiles,) as charged 
in said bill, John Newland and wife conveyed their interest 
to the lands in controversy to this defendant, &c.; but, on the 
contrary, this respondent avers that the contract he made with 
John Newland and Celia his wife, was a bona fide contract, in 
good faith, for a valuable consideration paid them, without notice, 
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or even a knowledge that the complainant, Chiles, had, or any 
of the other complainants, any claim on said land ; but, on the 
contrary, this defendant has been informed, and believes, verily, 
that the claim of the complainant Chiles, is founded in fraud and 
imposition,” &c.; and “‘ as to the contract between this respond- 
ent and John Newland and wife, it is committed to record and 
will speak for itself; and this respondent believes the complain- 
ant Chiles has misrepresented the true meaning thereof.” 

Although the averments in the bill, filed by Chiles on this point, 
in the Bourbon circuit court, and the answer of Newland and 
wife, in the present case, have no connexion with the answer 
of Chiles under consideration ; yet I will refer to them, as they 
have been thought to have some influence in the case. In his 
original bill filed against Clay and others, in the Bourbon circuit 
court, Chiles alleges, that, ‘‘ to increase the difficulty, the said 
John Newland and Celia his wife have conveyed their interest 
inesaid tract, with others, to a certain Green Clay, who your ora- 
tors charge had full knowledge of your orators’ claim ; and, as 
they are informed and believe, executed a contract with said 
Newland and wife when he received their conveyance, binding 
himself to make good all the contracts of their ancestor ; but yet 
the said Green Clay refuses to convey to your orator, William 
Chiles.” 

And Newland and wife answer to the bill in the present case, 
‘that Celia is a daughter of Hoy, and that if ever they had an 
interest in the land mentioned in the said bills, and now in con- 
test herein, that they have long since transferred their interest 
therein by a writing amounting to a quit claim, to Green Clay ; 
but they never conveyed the title, by deed, to him or any one 
else.” . 

The answer of Newland and wife cannot be read in evidence 
against Chiles, a co-defendant. If this answer, in every respect, 
were in accordance with the most technical forms, it could not 
aid a defective averment in the answer of Chiles; nor can its 
defects, in any respect, have an unfavorable bearing on that an- 


swer. It must rest upon its own language, equally unaffected 
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by the answer of Newland and wife, and the original bill filed by 
Chiles in the Bourbon circuit court. 

As it regards the sufficiency of the answer of Chiles to pro- 
tect himself under the title of Clay, who is alleged to be an in- 
nocent purchaser for a valuable consideration, and without no- 
tice ; it may be remarked, that no exceptions were taken to the 
answer ; but a general replieation was filed, or considered as filed. 

In the case of Harris v. Ingleden, 3 Pier Williams 95, it is 
said that, ‘‘ notice and fraud must also be denied generally, by 
way of averment in the plea, otherwise the fact of notice or of 
fraud will not be in issue. That, where a defendant, in his plea 
of a purchase for a valuable consideration, omits to deny notice, 
if the plaintiff replies to it, all the defendant has to do is to prove 
his purchase ; and it is not material if the plaintiff proves notice, 
for it was the plaintiffs own fault that he did not set down the 
plea to be argued, in which case it would have been overruled.” 

But, independent of this consideration, what will constitute a 
good plea, by Chiles, to protect this purchase under Clay ? 

It must appear that the persons who made. the conveyance to 
Green Clay, were seised of the land; that they conveyed by 
deed to him, and for a valuable consideration, which was paid 
and the deed executed, before notice of the complainant’s equi- 
ty. Mit. Pleadings 275 ; Hinde 180 ; 3 P. Williams 281 ; 1 Vern. 
179. 

Are not these facts found substantially in the answer of Chiles ? 
It sufficiently appears that Newland and wife were seised ; for 
they are stated to be the heirs of Hoy, in part, to whom the land 
descended, or was devised. And Chiles avers that ‘“‘ Clay was 
an innocent purchaser, for a valuable consideration, without no- 
tice, until his purchase was complete.” His purchase could not be 
complete in the sense here expressed, until the consideration 
was paid, and the deed executed. If this be the clear meaning 
of the allegation, it must be held sufficient. But the averments 
in the answer of Green Clay, are made a part of the answer of 
Chiles. 

It must be admitted that this answer of Clay is loosely drawn, 
and without much regard to the forms of pleading. But, although 
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Clay speaks of his contract with Newland and wife, it is clear 
that he refers to a deed of conveyance, as he states it has been 
recorded ; and, to use his language, it will speak for itself. And 
he avers that his purchase from Newland and wife was bona fide 
for a valuable consideration, and without notice. 

Now when these allegations are incorporated with those con- 
tained in the answer of Chiles; and the fact, that there was no 
exception to the answer, are considered ; I am inclined to think 
that the allegations should be considered sufficient to protect the 
title asserted. The amount of the consideration paid is not spe- 
cifically stated, but the averment is general : that a valuable eon- 
sideration was paid, and that before notice. 

It must be admitted that the allegations in the answer of Chiles, 
in relation to this purchase, are not made with technical preci- 
sion ; and if exceptions had been taken to this part of the answer, 
they might have been sustained. But the complainants having 
failed to except, ought not now to insist, and indeed cannot, on 
the same degree of strictness as to form, as if they had done so. 
If this were admitted, the defendant would be taken by surprise, 
and the ends.of justice might be defeated. To guard against this, 
the forms of pleading require exceptions to be taken to matters 
set up in the defendant’s answer in bar of the plaintiff’s right. 
If exceptions be waived, and an issue taken on the answer, the 
complainants cannot object to the matter in bar, on the ground 
of the insufficiency of the plea or answer. If Clay was a pur- 
chaser without notice, Chiles may shelter himself under a deed 
from Clay. The estate having been innocently and fairly ac- 
quired, and for a valuable consideration, can be conveyed to a 
person with notice. 1 Atk. 571, 2 Atk. 139, 242; 2 Eq. Cas. 
685, 13 Ves. 120, Pre. in Cha. 51. That a decree was loosely 
entered against Clay in the Bourbon court is of no importarice, 
as that deeree has been annulled. If the objection as to the suf- 
ficiency of the answer of Chiles, under the circumstances, can- 
not now be insisted on by the complainants ; it becomes important 
to examine the deed from Newland and wife to Green Clay, and 
to determine the effect of that conveyance. 

I will transcribe the operative words of the deed. ‘“ This in- 
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denture, made this 23d day of May, in the year 1814, between 
John Newland-and Celia his wife, of the county of Madison, and 
state of Kentucky, of the one part; and Green Clay, of the same 
county and state aforesaid, of the other part, witnesseth: that the 
said John Newland and Celia his wife, for and in consideration 
of the sum of one hundred dollars, to them in hand paid, the re- 
ceipt whereof, &c.; have granted, bargained, and sold ; and do, 
by these presents, grant, bargain, sell, and convey to the said 
Green Clay, his heirs and assigns forever, all the right, title, 
claim, and interest which they, the said John Newland and Ce- 
lia his wife have in and to the real and personal estate of Wil- 
liam Hoy, deceased ; and all debts, dues, and demands, rents and 
profits, either in law or equity, to which they are or shall be 
entitled, as one of the heirs and legatees of the said William 
Hoy, deceased ; she, the said Celia Newland, wife of the said 
John Newland, late Celia Hoy, being one of the children and 
legatees of the said William Hoy, deceased.” To this, covenants 
of special warranty are added, and also of further assurances, &c. 

Can any doubt exist that this deed conveys to Green Clay 
what it purported to convey to him, all the right and title, &c. 
of the grantors to the real estate of William Hoy, deceased. Ce- 
lia Newland, under the will of her father, received a certain 
interest in her father’s real estate, and this interest she convey- 
ed by the above deed. 

It is true that Newland and wife, under the will of William 
Hoy, could receive nothing more than the legal title, their an- 
cestor having, in his life-time, sold and conveyed the equitable 
title. But, having the legal estate, does any one doubt that they 
could convey, and did convey to Green Clay, a clear title to the 
land, if he was a bona fide purchaser, without notice, and for a 
valuable consideration. 

eThat Clay was a purchaser of this description is averred, and 
there are no facts in the case which disprove the averment ; and, 
in all such cases, the proof of notice or fraud rests with him at 
whose instance the title is impeached. 

The deed of Newland and wife describes with sufficient cer- 
tainty the interest conveyed. It was the interest which Celia 
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Newland recejyed under the will of her father. -Thig convey 
ance, containing all theoperative words necessary to convey an 

estate in fee, and also desefibing with the*requisite certainty the 
interest conveyed, must be considered as an operative and valid 
conveyance in the hands of Clay; who, as ‘before stated, was a 
purchaser without notice, and fora valtable, considunathin I, 
think, therefore, that Chiles, without referencé to his knowledge 
of the facts or his conduet, should be consideréd as holding this 
interest against the equity asserted by the complainants. 

The counsel for the complainants insisted, that, under the de- 
eree of the Bourbon circuit court, Chiles was invested with, the 
legal estate in the land ; and that the legat title, under the deed 
of the commissioner, still remains in him, notwithstanding the 
reversal of the decree by the court of appeals. 

The decree of reversal, by the court of appeals, does not re- « 
quire this deed to be cancelled ; nor, in my opinion, was it neces- 
sary to annul it. The deed of the commissioner is inseparably 
connected with the decree ; indeed, it is a part of the decree ; and 
must have the same effect as if the statute of the state had pro- ° 
vided that a decree should operate as a conveyance. 

In this respect the deed is different from a deed executed by 
a sheriff on a sale on execution, or perhaps a sale under a decree 
in chancery. A reversal of the judgment does not invalidate the 
sheriff’s deed ; but a reversal of the decree must degtroy the ef- 
fect of the commissioner’s deed ; as in no sense can he be con- 
sidered as the agent of the party, but as an officer of the court, 
and as acting strictly under its authority. He does not, as a pur- 
chaser under an execution, pay money on the faith of the sale. 
The title passes by this deed ; but if the decree, which is the au- 
thority of the commissioner, be reversed, the deed must fall 
with it. 

That this is the view taken of the commissioner’s deed sin 
Kentucky, is shown by the proceedings in all cases of reversal. 
The decree of Chiles was reversed, and the case was sent down 
to the Bourbon chancery court, with instructions to amend the 
bill, and to have further proceedings. And I presume the cause 
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Gs still pending in that court, and Chiles is praying for a title for 
. the lands embraced by the commissionef’s deed. 

“In the case of Watts et al. v. Wadfle et al. 6 Peters 400, the 
eourt say “the deed exeeuted by the commissioner in this case, 
must be considered as forming a part of the proceedings in the 
court of chancery, afidno greater effect can be given to it, than 
ifthe decree itself, by statute, was made to operate as a convey- 
ance in Kentucky, as it does in Ohio.” 

The right set up by the present occupants of the land, against 
that which is asserted by the complainants, is the next point for 
consideration. I shall examine this point with some minuteness, 
as I cannot assent to the decision made by my brother judges. 

Smeltzer, it is proved, took possession of the four hundred 
acres he purchased from South in 1791; and he, or those claim- 
ing under him, have been in the possession ever since. And it 
is proved that Smith took possession of his purchase of two hun- 
dred acres in 1798, and the additional purchase of fifty acres 
shortly afterwards; and he, or those claiming under him, have 
held possession to this time. The first question that arises in 
this, and all similar inquiries is, whether the possession of the 
occupants was adverse to the title asserted by the complainants. 

If the title of the tenants was not adverse, the statute of limita- 
tions cannot operate ; nor can we, by analogy, apply the princi- 
ples of the gtatute in the case. 

The title set up by these defendants is under South, who 
claimed under an assignment of Searcy’s bond by George Boone, 
as the attorney of Thomas Boone, the ancestor of the com- 
plainants. This assignment by George Boone was not author- 
ized by the power of attorney under which he acted. That 
power authorized George Boone “to ask, demand, sue for, and 
recover, of and from William Hoy, a deed or other lawful con- 
veyance, valid in law,” for the land ; but he had no power to sell 
or convey the title. This act was void, as to Thomas Boone. 
In no respect could it prejudice his right; for South, taking the 
assignment, was bound to look to the authority under which it 
was made. 

In the case of Hawkins, Witton et al. vy. Page’s heirs, 4 Bibb 
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138, the courtwef appeals say, ‘‘ the only plausible objevtion that. 
can be raised to these conclusions is, that the possessiéh of 
twenty years, and upwards, would give a legal estate tothe pos- 
sessor under the equity, notwithstanding the legal titleaemained 
in another. This doctrine cannot be maintained. So long as 
the holder of the equity looked to the legal title-holder for the 
legal estate, he must be considered as holding under him ; and 
the length of possession enures to the benefit of the legal estate, 
as against adverse claimants, but did not give the legal estate to 
the equitable possessor; as between these two, the legal title- 
holder and the equitable possessor, and by continuing under 
these circumstances, lapse of time could be no bar, and could 
not transfer the right of entry to the possessor.” And in the 
case of Gay v. Maffitt, 2 Bibb 507, the court say, ‘“‘ where one 
claims under or through the other, there shall be no adverse 
possession in such case, sufficient to give a title.” And again, 
in the same case, page 508, “if, therefore, we consider the ap- 
pellant as having no other title than that derived from posses- 
sion, and that his possession has been changed from an adverse, 
hostile, into a friendly, possession, it follows, that the statute of 
limitation does not apply to his case.” And in 5 Littell 318, it 
is laid down, that “ a holding of land under a bond from the pa- 
tentee, cannot be considered as adverse thereto.” Other de- 
cisions in Kentucky, to the same import, might be cited, but it 
is unnecessary. That the rule established in Kentucky must 
govern the question under consideration, is admitted ; although 
such rule be different from the general law on the subject. 

It is, then, well settled in Kentucky, that a purchaser who en- 
ters under a contract, looking to the person in whom the fee is 
vested for the perfection of his title, does not hold adversely to 
the legal title. 

The legal title to the land in controversy was in the heirs of 
Hoy ; of course the possession or title of the tenants could not 
be adverse to them. And is it not equally clear that, as the 
tenants set upa title under an assignment of Thomas Boone, and 
claim through him, their title is not adverse to his; and conse- 
quently, their possession is not adverse. Their title, as asserted, 
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canbe of no validity unless the equity of Thomas Boone, from 
Hoy, shall be established. They claim under and through 
Thomas Boone, and not in hostility to him. Their possession, 
therefore, so far as it rests upon a claim of title, is in no sense 
hostile to the legal interests of Huy’s heirs, nor the equitable 
interests of the heirs of Thomas Boone. 

Under such circumstances, no length of time would enable 
the tenants, as against Hoy’s heirs, to set up the statute of limita- 
tion. So fully is this rule established in Kentucky, that when 
Chiles prosecuted an action of ejectment in the name of Hoy’s 
heirs, in the Bourbon circuit court, against the tenants, they did 
not rely on the statute. 

I do not insist that the parties in this case are so situated that 
lapse of time can have no effect upon their rights ; but it is clear 
that, on the part of the tenants, the statute of limitations cannot 
be set up as a bar in an action at law; and by consequence, it 
cannot be applied, by analogy, as a bar in equity. The rule of 
the statute, in chancery, is adopted on the ground that equity fol- 
lows the law ; and where the law fails, the rule in equity must 
alsoefail. 

A court of chancery is said to act on its own rules, in re- 
gard to stale demands, and independent of the statute. It will 
refuse to give relief where a party has long slept upon his 
rights ; and where the possession of the property claimed has 
been held in good faith, without disturbance, and has greatly in- 
creased in value. But in such a case, the court will give due 
weight to all the circumstances connected with the claim of title 
or possession, and the effect of the lapse of time may be obvi- 
ated, by a great variety of facts and circumstances ; which, how- 
ever, would be unavailable to the complainants, where the 
statute would bar. 

I will now examine the equity of the tenants in regard to the 
lapse of time. 

It will be observed, that they set up a purchase under John 
South, the executor of William Hoy, in 1791, when South had 
no pretence or color of title to the land, except as having mar- 
ried one of the legatees of Hoy; and through her he could claim 
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only a naked legal title, the equity having been transferred by 
Hoy in his lifetime. 

And afterwards, in 1792, when South obtained the assignment 
of Searcy’s bond, by George Boone, as the attorney of Thomas 
Boone, the assignment was inoperative for want of power in the 
attorney. This assignment, upon its face, would direct every 
person who claimed any interest under it, to the authority by 
which George Boone acted. 

Had Smeltzer and Smith, the first purchasers, notice of this 
defect in the assignment to South? 

In his deposition, Nicholas Smith says ‘‘ that he bought a bond 
of John South, in 1798, for two hundred acres of land, out of the 
tract in controversy ; and that, shortly after, he purchased from 
South the residue of the tract, supposed to be sixty or seventy 
acres, after satisfying Smeltzer’s purchase of four hundred acres. 
And, at the same time, he lent South three hundred dollars, 
which sum was to go as payment for the land; and if that sum 
overrun, he was to pay back, and if it fell short, the witness was 
to pay the balance. He took possession of the land, and 
has ever since held it, under this purchase; but he afterwards 
found out that South had no right to sell the land, and brought 
suit against him, and recovered back the three hundred dollars.” 

The time that Smith ascertained that South had no right to 
sell the land does not appear ; but the facts stated authorize the 
inference that this knowledge was acquired by Smith not long 
subsequent to the purchase. Some time before 1809, it appears 
South was very much embarrassed, and in that year was confined 
as a lunatic. The suit of Smith must have been brought before 
South’s extreme embarrassment, as the money was recovered 
from him, and in all probability the money was repaid to Smith 
within five or, at most, six years of his purchase. 

Barbara Smeltzer, the wife of Peter Smeltzer, who purchased 
the four hundred acre tract, states in her deposition, that her 
husband made the purchase of South, &c., who claimed the same 
under the bond from Reuben Searcy to William Hoy, and as- 
signed by Hoy to George Boone; that, at the time they first set- 
tled, John South represented to her husband that he had traded 
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for the said bond, but that they afterwards found out he had not 
got the bond, but soon afterwards he obtained it from George 
Boone. 

John Walton, a witness, states that he acted as one of the com- 
missioners to divide the land, agreeably to the will of Peter 
Smeltzer, deceased, about the year 1805 or 1806 ; and that there 
was conversation at that time, among the heirs of Smeltzer, about 
South and Hoy’s bond,” &ce. 

Joseph Steele, a witness, states that he was informed by 
George Boone, that Smeltzer had notice, before he purchased the 
land from South, that it belonged to Thomas Boone. This 
statement seems not to have been objeeted to in the circuit 
court. 

James Robinson, a witness, being present when the deposi- 
tion of Barbara Smeltzer was taken, was astonished to find that 
a person of her age should describe so accurately Searcy’s bond 
to Hoy, as to its date, the land called for, &e. 

Benjamin Mills, an attorney at law, who was sworn as a wit- 
ness, states, in 1826, that many years before, Peter Smith, and 
either John or Jacob Smeltzer, and perhaps Nicholas Smith, ap- 
plied to him to bring suit for the legal title of the land, and 
especially for that part described in the bond signed by South, 
Carr, and Glover ; but on examining the title, although the witness 
declines making some statements on account of professional con- 
fidence, yet he says, substantially, he considered the title wholly 
defective, under the assignment of South ; and, for that reason, 
declined bringing suit. As the witness left the bar for the 
bench, in 1818, and as he speaks of the bond of South, Carr, 
and Glover, which was given up in 1817 to Chiles; this conver- 
sation must have been prior to that time, and, probably, was 
several years before it. 

But in 1817, Smith, and the heirs of Smeltzer, surrendered to — 
Chiles the bonds they held on South for the land, and bought 
the land of Chiles, agreeing to pay him for it ten dollars per 
acre. 

Chiles having possession of the bonds of South, who was then 
deceased, rescinded the contract with his executor, gave up 
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South’s bonds for the land, and received from the executor 
Searcy’s bond, after the erasure of the assignment by George 
Boone, as the attorney of Thomas, to South. 

Judge Mills, while at the bar, brought an action of ejectment 
in the name of Hoy’s heirs, to recover possession of this land ; 
but it was dismissed for want of prosecution. Afterwards, in the 
year 1817, he brought a second ejectment, which was served on 
the tenants ; against whom a final judgment was obtained by the 
verdict of a jury, defence being made in 1818. 

To open a judgment by default in this cause, Nicholas Smith 
and Jacob Smeltzer swore, that ‘‘ they had no expectation that 
William Chiles would have prosecuted the suit to judgment against 
them, as they had purchased from him the title of Hoy’s heirs 
for the sum of six thousand dollars, nine hundred dollars of which 
sum they had paid to him, and that the balance was not then due. 
They stated they held Chiles’s bond to convey to them Hoy’s 
title, and that, when the compromise was made, the suit was not 
to be prosecuted, &c. 

In 1820 or 1821, George W. Baylor purchased the interest of 
Peter Smeltzer’s devisees in the tract of land in controversy ; 
and on the 25th of August 1821, received a conveyance for one 
third of the tract from Anna Maria Smeltzer and her husband. 
The consideration named in the deed is nine hundred dollars, 
and the grantors only convey their right, title, and interest, and 
warrant against themselves and all persons claiming under them. 
And for the residue of the tract, Baylor holds the bonds of John 
and Jacob Smeltzer ; but what consideration was paid or contract- 
ed to be paid does not appear. George W. Baylor having died 
shortly after the commencement of this suit, it has been carried 
on against his heirs who are made parties. The heirs of Cum- 
mings, who are defendants, seem not to be entitled to any part 
of this land. It then appears that the heirs and assignees of 
Nicholas Smith, and the heirs of Baylor, are the tenants, and the 
only persons who rely upon the lapse of time and the length of 
possession to protect them in this case. 

James Hutchins, a witness, swears that George W. Baylor 
took possession of the land in dispute some time in April, 1823. 
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That he does not remember whether he heard Baylor say any 
thing, particularly about Boone’s claim, before he moved to the 
land. But, the witness states, after Boone Engles’ return from 
Pennsylvania, in 1822, he heard him tell Baylor that he was au- 
thorized to investigate Boone’s claim, and that he would have 
the land. 

And William Burr, a witness, says: ‘ before Engles went to 
Pennsylvania, he heard him and Baylor have some conversation 
about the claim of Thomas Boone to the land now in contest. 
The deponent has not a distinct recollection of what was said, 
but is under the impression Baylor spoke of an intention to pur- 
chase Smeltzer’s land, and that Engles advised him not to do it, 
because the land belonged to Thomas Boone. He also thinks 
that Baylor and Engles had some conversation about forming a 
partnership in the investigation of Boone’s claim.” “ He says, 
after Engles’ return from Pennsylvania, and before Baylor had 
removed to the land, Engles and he had different conversations 
respecting Boone’s title.” 

These are the leading facts on which the heirs of Baylor and 
Smith claim protection of a court of chancery from the lapse of 
time, and the equitable circumstances of the case. 

In the first place, they claim under the same title as the com- 
plainants, and not in hostility to it. 

South had no right under the assignment of George Boone ; and 
there is no evidence that the purchase money was paid by Smelt- 
zer or his heirs to South ; and the amount paid by Nicholas Smith 
was sued for and recovered from South, after it was known that 
he had no title to the land. And this must have been within a 
very few years after the purchase of Smith, not exceeding ten 
years, and perhaps less than five. 

That Smeltzer had notice of the want of title in South, is cer- 
tain, from the depositions of his widow Barbara Smeltzer, and 
Joseph Steele. She states that, when South sold to them the 
land he had not the bond of Searcy, but that he afterwards ob- 
tained it. With accuracy she detailed the substance of the bond, 
its date, andthe assignments. Smeltzer, therefore, as she states, 


was well acquainted with the fraud of South, in selling the land 
cd 
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before he had a title, and this should have put Smeltzér 6n his 
guard. He was, no doubt, as well acquaintéd with Searey’s bond 
as his wife; and the assignment of George Bogne was evidence 
upon its face, that unless he acted under a Power from. Thomas 
Boone, the assignment was void. 

An action of ejectment was commenced, in the name of Hoy’s 
heirs, to recover possession of the land, which was afterwards » 
discontinued. And afterwards, in 1817, when Chiles, under his — 
purchase of Hezekiah Boone, and having the sanction of George 
Boone, the attorney of Thomas Boone, to investigate the title,” 
the tenants surrendered the bonds they had on South, although 
security was given in the one held by Smeltzer’s heirs to Chiles, . 
who cancelled the contract with South, and sold the land to the 
tenants. It is true, this contract of Chiles is represented to have 
been obtained by fraud ; but the payment made under it, and the 
use made of it to set aside a judgment by default in the eject- 
ment suit, show. that they had wholly abandoned the claim of 
title under South. 

And, as it regards Baylor’s heirs, they were in possession only 
one or two years before the commencement of this suit ; and their 
ancestor purchased nothing more than the right of Anna Maria 
Smeltzer, one of the legatees of Peter Smeltzer, with only a 
special warranty, and of John and Jacob Smeltzer, the other 
legatees of the land in dispute ; and the inference is authorized, 
that the same interest, and no more, was to be conveyed under 
the title bonds, and this with a full knowledge of the complain- 
ant’s equity, and of the total defect of title in the legatees. Can 
a right thus acquired and asserted be protected by lapse of time ? 
Does it come within that salutary rule, which has been adopted to 
preserve the peace of society, and protect rights long acquired 
and enjoyed without interruption, against stale demands? Did not 
Baylor purchase the interests of Smeltzer’s legatees on specula- 
tion? Knowing the title of the legatees to be defective, or rather 
to have no foundation on which it could be sustained, did he not 
purchase it ; and, under such circumstances, how can the lapse of * 
time aid him? If this principle might have been invoked by 
Smeltzer’s legatees, is the same right transferred to Baylor, who 
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purcliages the interest of the legatges, without a general warran- 
ty, and for a valuablé consideration? This appears to me to have 
been a purchasethat does not draw after it the equitable consid- 
erations which weré connected with the title of Smeltzer’s lega- 
tees ; and if it did, 1 am not prepared, under the circumstances, 
to say that it is entitled to the protection of a court of chancery. 

It appears to me that the purchase was made with more refer- 
ence to the value of the improvements than the title of the ten- 
ants; and under the expectation that, if the land should be lost, 
compensation for the improvements would reimburse the pur- 
‘chase money. 

And as it regards the title of those who claim under Nicholas 
Smith, it seems not to require a much more favorable consider- 
ation. The money proved to have been paid by Smith, on the 
purchase from South, was recovered back again; and the heirs 
abandoned the claim under South, and purchased from Chiles. 
He purchased fifty acres of Jones, which is covered by Flournoy’s 
patent ; and he is protected, under the statute of limitations, to 
this extent. 

I have looked through the cases decided in this country and 
in England, and I can find no instance where lapse of time, un- 
der circumstances analogous to those which belong to this case, 
has been held sufficient to protect the possession against a clear 
equitable title. 

The presumptions in favor of the tenants, which might arise 
from lapse of time, are repelled by the facts and circumstances 
of the case. These must always be regarded as controlling mere 
lapse of time ; and they are such, in this case, as to convince me 
that to protect the rights set up by the tenants would sanction a 
new rule, and one that would be dangerous to bona fide claim- 
ants. I am, therefore, of the opinion that time, which cures many 
imperfections in a meritorious title, and often authorizes the pre- 
sumption of title where none, in fact, exists; cannot protect the 
tenants in this case. 

That the complainants should be decreed to release their in- 
terest to the tenants, under the contract they made with Chiles, 
is, to me, a most extraordinary result of the controversy. I ean- 
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not give my sanction to the priaciples on ‘tied it rests.” 7 the 

decre@ enforces this contract, then must "apse ¢ of time be aban- 

doned ; for the contract bears date onlyfive of six years before 

“this suit was instituted : and on what Winciples such a decree 
can be made, in the relation which thesparties bear to eachother 

in the suit, andi in the present state of the pleadings, I am unable 

to conpuined. 
This contract is declared by the tenants to be fraudulent ; and 


~ - 


they have refused, by their whole proceedings in thi®’suit, to be » 


bourid by it. They havesinvoked the aid of a coutt of chancery , 
to annul and set aside this contract ;, and, I bélieve, have taken “ 
steps to recover back from Chiles the nsoney they Had = hin 
on it. 

But this contract is not only declared by the’ tenants ‘te ‘be 
fraudulent and void: the eomplainants «lso denounce it as fraud- 


ulent. It finds favor in the eyes of no one but Chiles. « And . 


yet, this contract, thus treated by the complainants and defen#- 
ants, and made by Chiles without a color of right, is made the 
basis of a decree of this court, which takes from the complain- 
ants, and gives to the defendants, a large estate. Chiles, though 
the fraudulent instrument in making this contract, is not per? 
mitted to enjoy any advantages under it. 

If the complainarits had adopted this contract; if they, in any 
manner, had sanctioned the contract, by treating Chiles as their 
agent in selling the land; there would be some ground to decree 
a specific execution of it. But the complainants have not sanc- 
tioned the conduct of Chiles in making this contract; and so far 
from seeking any thing under it, have declared it to be fraud- 
ulent and void: and yet, in despite of them, it is made the rule 
by which their rights are decided. I am altogether opposed to 
the decree on this ground. 

As the decree of the circuit court is reversed, it cannot be 
necessary to say any thing respecting the decree which was 
made respecting the rents and profits. It will be found, how- 


ever, that Hoy had eight heirs; two of whom, Fanny Hoy and . 


Jones Hoy, were defendants in the suit ; and that Chiles had re- 
ceived conveyances from two of the heirs, besides Newland and 
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wife. And as Enis was deereed to convey his interest, and 
the two heirs of Hoys’ who were defendants, were decreed to 
convéy, also, under this he sthe ooniplaingnte became vested 
with four-eighths of the and, and he was made accountable to~ 
pay for that proportion of the improvements, and in the same 
proportion was held entitled to the rents. 

Elizabeth South, whose deed is in the record, is got a party 
to the suit, and the court could not act on her interest, 
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Samuen Serica, PLAINTIFF IN ERROR V. Tar ‘Banx OF Mount 
PLeasant. 


The plaintiff in error, with others, executed to the Bank of Mount Pleasant, a sealed 
obligation for the payment of the sum of 2100’ dollars, at the expiration of sixty 
days; and in the instrument, each of the parties to it acknowledged himself bound 

_as principal. The money was-loaned on the instrument to and for the exclusive 
benefit of one Of the parties to it; and after the time of payment arrived, the bank 
gave a further credit to the borrower ; receiving from him the discount for the ex- 
tension of-payment. - No-notice was given to the other parties of this fact. The 
amount loaned not ‘having been repaid, this suit was instituted on the obligation ; 
and the defendant pleaded several pleas, alleging he was discharged fronf all lia- 
bility under the obligation: The plaintiff replied that each of the obligors having 
acknowledged himself as principal in the instrument, all were estopped from set- 
ting up any defence in opposition thereto. 

By the Court. This case is to. be governed by rules, applicable to proceedings in 
courts of law; and upon this point the rule seems to be well settled, that when 
principal and surety are bound jointly and seyerally on a bond, although there is 
no express admission on the face of the instrument, that ‘all are principals; yet the 
surety cannot aver by pleading, that he is surety only. 

When one who is in reality only surety, is willing to placd himself in the situa- 
tion of principal, by expressly declaring upon his contract that he binds himself 
as such; there gannot be any hardship in holding him to the character in which 
he assumes to himself. As to that particular. contract, he undertakes as a 
partner with debtor; and has no more right to disclaim the character of 
principal, than thé creditor has to treat him as principal, if he had set out in the 
obligation that he was,only surety. 

In this case, the fact of the defendant's being surety is not only not admitted, but it 
is alleged that he is estopped from setting it up, by his own admission in his obli- 
gation that he is principal. And we are not aware of any case giving counte- 
nance to such a defence at law, under such circumstances. 

It is an established rule in demurrers, that although the pleadffg demurred to may 
be defective, the court will give judgment against the party whose pleading was 
first defective in substance. 

It is the settled rule of law, in relation to sureties, that extending to sureties further 
time of payment will discharge the surety. . - e 


IN error to the circuit court of the United States-for the district of 
Ohio. 

The defendant in error instituted, in the circuit court, an action of « 
debt on the following obligation, executed by the plaintiff in error, 
and others. 

“Know all men by these presents, we, Peter Yarnall & Co., 


Samuel Sprigg, Richard Symms, Alexander Mitchell and Z. Jacobs, 
VOL. X.—2H 
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as principals, are jointly and severally held and firmly bound to the 
President, Directors and Company of the Bank of Mount Pleasant, for 
the use of the said Bank of Mount Pleasant, in the just and full sum of 
2100 dollars, lawful money of the United States ; to the payment of 
which sum, well and truly to be made to the said president, directors 
and company, for the use aforesaid, within sixty days from the date 
hereof, we jointly and severally bind ourselves, our heirs, &c. firmly 
by these presents. Signed with our hands, and sealed with our seals 
this 20th of February, A. D. 1826. 


“Prrer YaRNALL & Co., [seat]. 


“SamueE. Spriee, [sEaL]. 
“Ricnarp Symms, [seau]. 
** ALEXANDER MITCHELL, [SEAL]. 
“Z. Jacoss, [seaL].” 


To the declaration on this obligation, the defendant pleaded the 
general issue, and six special pleas. The questions which were dis- 
cussed and decided by the court, were presented on the second plea 
and sixth. 

The second plea was as follows: 

2. And for further plea in this behalf, by leave of the court here 
for that purpose first had and obtained according to the form of the 
statute in such case made and provided, the said Samuel, by his said 
attorney, comes and defends, &c., and says, that the said plaintiffs 
ought not to have or maintain their action aforesaid against him, be- 
cause he says that the President, Directors and Company of the Bank 
of Mount Pleasant constitute an incorporated banking company, 
located at Mount Pleasant, in the county of Jefferson, in the state 
of Ohio, doing and transacting business in the usual manner of a 
bank ; and that the said 2100 dollars, mentioned in the said writing 
obligatory, was a loan made by the plaintiffs as such banking com- 
pany, in the ordinary way of making such loans at said bank, to the 
said Peter Yarnall & Co., and for their accommodation ; and that the 
said writing obligatory was given to said bank for the sole and only 
purpose of securing the payment of the said loan at the expiration of 
thirty days from the date thereof, and that the said Samuel Sprigg, 
as also the said Richard Symms, Alexander Mitchell and Z. Jacobs, 
were in truth and in fact securities for the said Peter Yarnall & Co., 
for the payment of the said loan in sixty days as aforesaid, and were 
so received and treated by the said plaintiffs ; and that the said Peter 
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Yarnall & Co. received for their own exclusive benefit and accom- 
modation the entire amount of the said 2100 dollars, and were so 
entered and charged on the books of the plaintiffs, in their said bank ; 
and the defendant further avers, that at the time the said writing 
obligatory became due, to wit, on the 21st day of April, Anno Domini 
1826, the said plaintiffs, for and in consideration of 22 dollars 48 
cents, paid by the said Peter Yarnall & Co. to the said plaintiffs for 
the discount or interest in advance on the said 2100 dollars, for sixty 
days then next following, undertook and agreed with the said Peter 
Yarnall & Co., without the knowledge or consent of the said Samuel 
Sprigg, Richard Syrmms, Alexander Mitchell and Z. Jacobs, or either 
of them, to give a further credit on the said loan of sixty days and 
to extend the time of payment thereof for sixty days, from and after 
the said 21st day of April last aforesaid; and the defendant avers 
that the said plaintiffs did give to the said Peter Yarnall & Co. the 
further credit and time of payment thereof for sixty days as aforesaid, 
and without the knowledge or consent of the said Samuel Sprigg; 
Richard Symms, Alexander Mitchell and Z. Jacobs, or either of them, 
and against their will ; by means whereof the said Samuel Sprigg 
says that he is discharged from all liability on or by virtue of the said 
writing obligatory; and this he is ready to verify: wherefore he prays 
judgment, &c. 

The sixth plea was: 

6. And for further plea in this behalf, by leave of the court here 
for that purpose first had and obtained, according to the form of the 
statute, the said Samuel, by his attorney, comes and defends, &c., and 
says that the said plaintiffs ought not to have'or maintain their afore- 
said action against him, because he says that the said plaintiffs are 
an incorporated banking company, doing and transacting business in 
the usual way and manner of banks, and that the said 2100 dollars 
mentioned in the said writing obligatory in the plaintiff’s declaration 
described, and of which oyer is craved, and the same is set out in the 
said Samuel’s first plea, was a loan made by the said plaintiffs at their 
banking house, in the town of Mount Pleasant, in the said county 
of Jefferson, in the usual way of making loans at said bank, to and 
for the sole benefit and accommodation of Peter Yarnall & Co., the 
first obligors in said writing obligatory; and that the said writing 
obligatory was given to the said bank for the sole and only purpose 
of securing to said bank the payment of the said loan so made to 
the said Peter Yarnall & Co. as aforesaid, in sixty days from the date 
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thereof, and that the said Samuel Sprigg, Richard Symms, Alexan- 
der Mitchell, and Z. Jacobs, were, in truth and in fact, merely 
securities of the said Peter Yarnall & Co. for the payment of the said 
loan in sixty days as aforesaid ; and were so received and accepted, 
and treated throughout by the said plaintiffs, in all the transactions 
in said bank relating to said loan; and the said Samuel avers that at 
the time the said writing obligatory became due, to wit, on the 21st 
day of April, Anno Domini 1826, the plaintiffs, in consideration of 22 
dollars 40 cents, paid to them by the said Peter Yarnall & Co. for the 
discount or interest in advance on the said 2100 dollars, for sixty days 
then next following, undertook and agreed with the said Peter Yarnall 
& Co., without the knowledge or consent of the said Samuel Sprigg, 
Richard Symms, Alexander Mitchell and Z. Jacobs, or either of them, 
to give, and then and there did give to the said Peter Yarnall & Co. the 
further credit and further time of payment of the said loan and the said 
writing obligatory for sixty days, from and after the said 21st day of 
April aforesaid ; and the said Samuel further avers that afterwards, 
to wit, at the expiration of the said sixty days, further credit and time 
of payment as aforesaid, and at the expiration of each and every sixty 
days successively thereafter until the 24th day of March, Anno 
Domini 1829, the said plaintiffs did receive at their bank in the said 
town of Mount Pleasant, of and from the said Peter Yarnall & Co., 
the sum of 22 dollars 40 cents, for the discount or interest in advance 
of the said loan of 2100 dollars, and at each consecutive day of dis- 
count and payment of interest in advance as aforesaid, until the said 
24th day of March, Anno Domini 1829, that said plaintiffs did, with- 
out the knowledge or consent of the said Samuel Sprigg, Richard 
Symms, Alexander Mitchell and Z. Jacobs, or either of them, and 
in consideration of the said sum of 22 dollars 40 cents so paid to them 
by the said Peter Yarnall & Co. on each of the said days of discount, 
and payment of interest in advance as aforesaid, agreed with the 
said Peter Yarnall & Co. to give, and did then and there give to the 
said Peter Yarnall & Co. the further credit and time of payment of 
said loan of sixty days, from and after each consecutive day of dis- 
count and payment of interest in advance as aforesaid, until the said 
24th day of March aforesaid; and the said Samuel further avers that 
afterwards, to wit, on or about the said 24th day of March, Anno 
Domini 1829, the said Peter Yarnall & Co. failed in business, became 
insolvent, and unable to pay their just debts, and that the said 
Samuel Sprigg, Richard Symms, Alexander Mitchell and Z. Jacobs 
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had not, nor had either of them any notiée of the non payment of the 
said loan, or of the outstanding of the said writing obligatory from 
the time the same became due, to wit, on the 21st day of April, Anno 
Domini 1826, until after the failure and bankruptcy of the said Peter 
Yarnall & Co. as aforesaid ; by reason whereof he, the said Samuel, 
says he ought not to be charged with the said debt, or any liability 
on or by virtue of the said writing obligatory ; all which he is ready 
to verify: wherefore he prays judgment, &c. 

To the second and sixth plea the plaintiff replied, that the said 
Samuel Sprigg, together with Peter Yarnall & Co., Richard Symms, 
Alexander Mitchell and Z. Jacobs acknowledged themselves to be 
jointly and severally held and firmly bound, as principals, to the said 
President, Directors and Company of the Bank of Mount Pleasant, 
for the use of the Bank of Mount Pleasant, in the sum of 2100 dol- 
lars as aforesaid. 

The defendant demurred to this replication. 

The circuit court gave judgment for the plaintiff on the replication 
to the second and sixth pleas ; from which judgment the defendant 
prosecuted this writ of error. 


The case was argued by Mr Ewing, for the plaintiff in error; and 
by Mr Cannon, for the defendant. 


Mr Ewing stated that the suit arose out of the banking trans- 
actions of the defendant in error, in which, in order to get rid of the 
difficulties attending on loans on promissory notes, the form of a 
single bill had been adopted. Upon such an instrument the bank 
extended the credit given to the borrower, without surrendering the 
obligation ; and they supposed it might be done without impairing the 
liability of any of the parties to the instrument. This is denied. 
The real borrowers of the bank were Peter Yarnall & Co. Had the 
other parties to it known that the time for the payment of the debt 
was extended, they could have protected themselves. The defendant 
below had a right to show these facts, and this was the object of the 
pleas. 

He contended that the plaintiff in error should not be estopped to 
plead his second and sixth pleas, because they are not necessarily 
in contradiction of his bond. He may have signed the bond “as 
principal ;” and yet all the facts set forth in the plea, which show 
him to be a surety for the payment of the money, may be true. 
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If the plea be not necessarily i inconsistent with the bond, the party 
is not estopped to plead it. 

The legal effect of the instrument is in no wise changed by the 
insertion of the words “as principal” in the bond. All joint and 
several obligors are principals, unless the contrary appear. 4 Ves. 
824; 3 Atk. 91. 

One of several joint and several obligors may plead, that he is 
but surety. Bank of Steubenville v. Carroll’s Administrators, 5 
Hammond’s Rep. 207; Paine v. Packard, 13 Johns. Rep. 174; King 
v. Baldwin, 2 Johns. Cha. Rep. 554; 8. C. 17 Johns. Rep. 394. 

He also contended, that the third and fifth pleas are good. They 
set forth, in substance, that this was a banking transaction; that 
Sprigg was but surety for the loan: and that the plaintiff, by agree- 
ment, founded on a money consideration, did, on the day the bond 
became due, give Yarnall & Co., the principal debtor, further time 
to make payment ; and this without the knowledge or consent of the 
surety. 

These pleas are certain toa common intent. By a fair construc- 
tion of their several clauses, they sufficiently set forth all these facts, 
H. Black. 530 ; Doug. 158; 1 Saund. 274, n. 1. 

The averment of the new contract, to give time, is good, without 
showing whether it was agreed in writing or by parol. It will be 
intended that the agreement was valid. 2 Saund. 305, n. 13. 

A bond under seal may be waived or postponed before breach, by 
entering into a new contract by parol. United States v. Howel, 4 
Wash. C. C. R. 622; 2 Ves. Jun. 542; 2 Randolph 333; United 
States Bank v. Hatch, 6 Peters 258; 16 Johns. Rep. 71; 8 East’s Rep. 
576. 


Mr Cannon, for the defendant. 

The obligation on which the suit was instituted, was taken in the 
form in which it was executed, to avoid the difficulties which the 
plaintiff in error endeavours to raise by the pleadings. The bank, 
not desiring to limit the loan to the period stated in the obligation, 
and yet desirous to avoid the difficulty which an extension of the 
loan, without a new obligation, would create; have taken from the 
parties an acknowledgement, under seal, that each is bound severally 
as well as jointly. The question to be decided by this court is, whe- 
ther this is an estoppel to the allegations in the pleas. If the court 
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shall decide that such is the effect of the instrument, they will affirm 
the judgment of the circuit court. 

He denied that any case can be found in which, where a party to 
a sealed instrument has declared himself a principal, he can claim 
that he was only a surety. None of the cases referred to by the 
counsel for the plaintiff in error sustain the position. 

After a particular examination of the cases cited by Mr Ewing, 
Mr Cannon cited Hunt v. The United States, 1 Gallison’s Rep. 30. 
To establish the doctrine of estoppel, as applicable to the case, he 
cited Chitty on Plead. 636; Williams’s Rep. 9; Chitty’s Equity Dig. 
393 ; 1 Saunders 316 ; 7 Cranch 223. 


Mr Justice THompson delivered the opinion of the Court. 
This case comes up from the circuit court of the district of Ohio, 
upon a writ of error. It is an action of debt upon a single bill or 
obligation executed by the plaintiff in error and several others, bear- 
ing date the 20th of February 1826, for the payment of 2100 dollars, 
sixty days after date. The declaration is in the usual form. The 
defendant pleaded the general issue, and five special pleas. To the 
second and sixth pleas the plaintiff replies, and the defendant demurs 
to the replications ; and to the third, fourth and fifth pleas the plain- 
tiffdemurs. Judgment was rendered for the plaintiff in the court 
below, on both demurrers. The material question in the case arises 
upon the second and sixth pleas, and the replications to them; oyer 
of the obligation having been craved, and spread upon the record, 
The second plea sets up in bar of the action, that the 2100 dollars, 
mentioned in the writing obligatory, was a loan made by the plain- 
tiff to Peter Yarnall & Co. (the first named obligors), and for their 
accommodation ; and that the writing obligatory was given to the 
bank, for the sole and only purpose of securing the payment of the 
said loan at the expiration of sixty days from the date thereof; and 
that the defendant and Richard Symms, Alexander Mitchell and 
Z. Jacobs, were sureties only, and were so received and treated by 
the plaintiffs: that Peter Yarnall & Co. received, for their own ex- 
clusive benefit, the entire amount of the said 2100 dollars, and were 
so entered and charged on the books of the bank ; and it is then 
averred, that when the writing obligatory became due, the plaintiffs, 
on payment of 22 dollars, as the discount for sixty days then next 
following, agreed with the said Yarnall & Co., without the know- 
ledge and consent of the defendant and his co-sureties, to give a fur- 
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ther credit of sixty days on the said loan, and did give such further 
credit ; by reason whereof the defendant alleges that he is discharged 
from all liability on said writing obligatory. The sixth plea is sub- 
stantially the same, with an additional averment of a further extension 
of credit on the loan, and the insolvency of Yarnall & Co. To the 
allegation in the pleas that the defendant and the others named were 
sureties of Yarnall & Co., the plaintiffs reply: that the defendant 
ought not to be permitted to plead the same, because they say that, 
by the said writing obligatory, the defendant and the other obligors 
by the said writing obligatory, acknowledged themselves to be jointly~ 
and severally held and firmly bound, as principals, for the* payment 
of the said 2100 dollars to the Bank of Mount Pleasant. To this 
replication the defendant demurs; and the real question raised by 
these pleadings is, whether the defendant can set up in his defence 
_ that he was only surety in the obligation for Yarnall & Co., in direct 
_ opposition to his acknowledgement that he executed it as a principal. 
It is unnecessary to enter into the inquiry whether it would not have 
been more correct pleading for the plaintiff to have demurred to the 
defendant’s pleas, instead of replying. The defendant craved oyer 
of the obligation, and it is spread upon the record ; and is to be taken 
asa part of the declaration. And if the replication should be consi- 
dered bad, the plea is open toexamination. It is an established rule in 
demurrers, that although the pleading demurred to may be defective, 
the court will give judgment against the party whose pleading was first 
defective in substance. The question is therefore to be considered upon 
the validity of the plea. If the defendant can be let in to set up that 
he was surety only, the matter alleged is sufficient to exonerate him 
from liability in the present suit. It falls within the setiled rule of law 
in relation to sureties, that extending to the principal further time of 
payment, by a new agreement, will discharge the surety. This, in- 
deed, has not been denied on the argument. It ha¥ been contended, 
that it appearing expressly on the face of the bond that the defendant 
acknowledged himself as principal, did not vary the question ; for 
- that all joint and several obligors in a bond are, in judgment of law, 
considered principals. This is true, as a prima facie presumption of 
law ; but is not conclusive upon a party when drawn in question be- 
fore a proper tribunal. But as matter of estoppel at law, it may stand 
\ on a different footing ; and is, at all events, as matter of fact more 
‘ conclusive. The doctrine of the law upon this point is plain and 
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explicit. And it does not require the multiplication of authorities to 
show, that the rule is weil established. In Huntington e, Havens, 
5 Johns. Ch. 26, it is laid down that a general recital in a deed will 
not conclude a party ; though the recital of a particular part may estop 
him. Coke Litt. 352, a; Wils. Rep. 9. And in Stow v. Wiee, 7 
Conn. Rep. 220, it is said by the supreme court in Connecticut, that 
when a party has soleinnly admitted a fact by deed under bis hand 
and seal, he is estopped not only from disputing the deed itself, but 
every fact it recites. And in the case of Carver v. Astor, 4 Peters 
88, this court, in speaking of the effect of recitals and their operation 
by way of estoppel, say, that the recital of the lease in the deed, was 
not only evidence between these parties of the original existence of 
the lease, but was conclusive evidence of that original existence. An 
estoppel has sometimes been quaintly defined, the stopping a man’s 
mouth from speaking the truth ; and would seem, in some measure, 
to partake of severity, if not of injustice. But it is in reality founded 
upon the soundest principles, as a rule of evidence. That a party 
has, by his own voluntary act, placed himself in a situation as to 
some matter of fact, that he is precluded from denying it; and in its 
application to the dealings and contracts of men in the affaite of 
human life, it is a salutary practical rule, that a man shall not be 
permitted to deny what he has once solemnly acknowledged. In 
ordinary cases, when sureties sign an instrument without any desig- 
nation of the character in which they become bound ; it may be rea- 
sonable to conclude that they understood that their liability was con» 
ditional, and attached only in default of payment by the principal. 
And hence the reasonableness of the rule of Jaw, which requires of 
the creditor, that his conduct with respect to his debtor, should be such 
as not to enlarge the liability of the surety, and make him responsible 
beyond what he understood he had bound himself. But when one 
who is in reality only surety, is willing to place himself in the situa~ 
tion of a principal, by expressly declaring upon his contfact that he 
binds himself as such ; thete cannot be any hardship in holding him 
to the character in which he assumes to place himself. As to that 
particular contract, he undertakes as a partner with the debtor ; and 
has no more right to disclaim the character of principal than the 
creditor would have to treat him as principal if he had set out in the ob- 
ligation that he was only surety. These observations are only made 
for the purpose of showing there is no hardship in the case ; for it is 
mest generally from the hardship of particular cases, that attempts are 
VOL, X.—2 1 
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ther credit of sixty days on the said loan, and did give such further 
credit ; by reason whereof the defendant alleges that he is discharged 
from all liability on said writing obligatory. The sixth plea is sub- 
stantially the same, with an additional averment of a further extension 
of credit on the loan, and the insolvency of Yarnall & Co. To the 
allegation in the pleas that the defendant and the others named were 
sureties of Yarnall & Co., the plaintiffs reply: that the defendant 
ought not to be permitted to plead the same, because they say that, 
by the said writing obligatory, the defendant and the other obligors 
by the said writing obligatory, acknowledged themselves to be jointly~ 
and severally held and firmly bound, as principals, for the* payment 
of the said 2100 dollars to the Bank of Mount Pleasant. To this 
replication the defendant demurs; and the real question raised by 
these pleadings is, whether the defendant can set up in his defence 
| that he was only surety in the obligation for Yarnall & Co., in direct 
opposition to his acknowledgement that he executed it as a principal. 
It is unnecessary to enter into the inquiry whether it would not have 
been more correct pleading for the plaintiff to have demurred to the 
defendant’s pleas, instead of replying. The defendant craved oyer 
of the obligation, and it is spread upon the record ; and is to be taken 
asa part of the declaration. And if the replication should be consi- 
dered bad, the plea is open toexamination. It is an established rule in 
demurrers, that although the pleading demurred to may be defective, 
the court will give judgment against the party whose pleading was first 
defective in substance. The question is therefore to be considered upon 
the validity of the plea. If the defendant can be let in to set up that 
he was surety only, the matter alleged is sufficient to exonerate him 
from liability in the present suit. It falls within the setiled rule of law 
in relation to sureties, that extending to the principal further time of 
payment, by a new agreement, will discharge the surety. This, in- 
deed, has not been denied on the argument. It ha¥ been contended, 
that it appearing expressly on the face of the bond that the defendant 
acknowledged himself as principal, did not vary the question ; for 
- that all joint and several obligors in a bond are, in judgment of law, 
considered principals. This is true, as a prima facie presumption of 
law ; but is not conclusive upon a party when drawn in question be- 
fore a proper tribunal. But as matter of estoppel at law, it may stand 
\ on a different footing ; and is, at all events, as matter of fact more 
conclusive. The doctrine of the law upon this point is plain and 
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explicit. And it does not require the mu!tiplication of authorities to 
show, that the rule is weil established. In Huntington #. Havens, 
5 Johns. Ch. 26, it is laid down that a general recital in a deed will 
not conclude a party ; though the recital of a particular part may estop 
him. Coke Litt. 352, a; Wils. Rep. 9. And in Stow v. Wise, 7 
Conn. Rep. 220, it is said by the supreme court in Connecticut, that 
when a party has solemnly admitted a fact by deed under bis hand 
and seal, he is estopped not only from disputing the deed itself, but 
every fact it recites. And in the case of Carver v. Astor, 4 Peters 
88, this court, in speaking of the effect of recitals and their operation 
by way of estoppel, say, that the recital of the lease in the deed, was 
not only evidence between these parties of the original existence of 
the lease, but was conclusive evidence of that original existence. An 
estoppel has sometimes been quaintly defined, the stopping a man’s 
mouth from speaking the truth ; and would seem, in some measure, 
to e of severity, if not of injustice. But it is in reality founded 
upon the soundest principles, as a rule of evidence. That a party 
has, by his own voluntary act, placed himself in a situation as to 
some matter of fact, that he is precluded from denying it; and in its 
application to the dealings and contracts of men in the affaits of 
human life, it is a salutary practical rule, that a man shall not be 
permitted to deny what he has once solemnly acknowledged. In 
ordinary cases, when sureties sign an instrument without any desig- 
nation of the character in which they become bound ; it may be rea- 
sonable to conclude that they understood that their liability was con 
ditional, and attached only in default of payment by the principal. 
And hence the reasonableness of the rule of law, which requires of 
the creditor, that his conduct with respect to his debtor, should be such 
as not to enlarge the liability of the surety, and make him responsible 
beyoud what he understood he had bound himself. But when one 
who is in reality only surety, is willing to place himself in the situa~ 
tion of a principal, by expressly declaring upon his contfact that he 
binds himself as such ; thete cannot be any hardship in holding him 
to the character in which he assumes to place himself. As to that 
particular contract, he undertakes as a partner with the debtor ; and 
has no more right to disclaim the character of principal than the 
creditor would have to treat him as principal if he had set out in the ob- 
ligation that he was only surety. These observations are only made 
for the purpose of showing there is no hardship in the case ; for it is 
most generally from the hardship of particular cases, that attempts are 
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made to innovate upon general principles. -And courts, sometimes 
too readily yield to considerations of this kind, to attain what may be 
considered the abstract justice of the particular case before them. 

But admitting that although the defendant has upon the face of 
the obligation become bound as principal, yet a court of equity might 
allow him to set up that he was only surety, and let him in to all 
the protections that are usually extended to sureties ; the present 
case is to be governed by rules applicable to proceedings in courts of 
law: and upon this point the rule seems to be well settled, that 
where principal and surety are bound jointly and severally in a bond, 
although there is no express admission on the face of the instrument 
that all are principals, yet the surety cannot aver by pleading that 
he is surety only. In the case of Rees v. Barrington, 2 Ves. Jun. 
542, lord Loughborough held, that when two are bound jointly and 
severally in a bond, they both appear as principals, and the surety 
cannot aver that he is bound as surety: ‘but if he could establish 
that at law, the principle at law is that he has an interest in the 
condition; and if the time of payment is extended, that totally de- 
feats the condition, and the consequence is that the surety is released 
from his engagement. This point is directly adjudged in the case 
of The People v. Jansen, 7 Johns. 337. The question there turned 
entirely upon the pleadings ; and the court let in the defence which 
discharged the surety, upon the sole ground that it appeared upon 
the face of the bond, that the ancestor of the defendant was surety 
only ; otherwise the defendant would have been estopped by the bond 
from alleging that he was surety only. But the fact appearing 
upon the face of the bond, the defence might be set up at law as 
well asin equity. The case of Paine v. Packard and Munson, 13 
Johns. 174, although the court admitted the surety to set up by plea 
atlaw matter in discharge of his liability, is very distinguishable from 
the present case. That was a suit upon a promissory note, and the 
court, upofi demurrer, sustained a plea interposed by the surety, 
alleging a special request made to the plaintiff to prosecute the prin- 


cipal, and averring a loss of the debt by reason of his neglect to’ 


prosecute. ‘The plea in that case was sustained on the ground that 
there was no conflict between the note and the averments in the 
plea. For, say the court, the averments and facts stated in the plea 
are not repugnant or contradictory to the note. That the fact of 
Packard having been surety only, is fairly to be presumed to have 
been known to the plaintiff; and he was in law and equity bound to 
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use due diligence against the principal, in order to exonerate the 
surety. The plea averred, that Packard signed the note as surety; 
and the demurrer admitted the facts. Had it appeared upon the 
face of the note, that Packard signed it as principal; there is no rea~ 
son to conclude that the court would have let in the defence then 
set up. It could not in such case, have been said that there was ne 
repugnancy between the averments in the plea and the note; which 
was the ground upon which the plea was sustained. But this case 
has not, under any view of it, relaxed the rule with respect to bonds 
or sealed obligations ; which are not open to an inquiry into the:con- 
sideration. ‘The case of Paine v. Packard was a suit between the 
original parties to the note—the payee against the makers. Pack- 
ard, although surety, signed the note as one of the makers; and be- | 
tween the original parties to a note the consideration may be inquired 
into. In the case of King v. Baldwin, 2 Johns. Ch. 556, the chan- 
cellor says: I do not understand the supreme court as holding in the 
case of Paine v. Packard, that the averment would be admitted in 
direct opposition to the terms of the note ; that such evidence would 
be entirely inadmissible. And as to this proposition, we do not un- 
derstand there was any difference of opinion between the supreme 
court and the chancellor. The point of difference between the two 
courts, related t6 the effect which a non-compliance by the creditor, 
with the request of the surety to prosecute the principal, would have 
upon the liability of the surety: the chancellor holding that in 
order to discharge the surety, there must be some new agreement 
between the debtor and creditor, varying the contract by which the 
surety originally became bound. The court of errors, on an appeal 
(17 Johns. 384) from the decree of the chancellor, in the case of 
King v. Baldwin, may be considered in some measure as affirming, 
by a divided court (which very much weakens the authority of. the 
case), the decision of the supreme court in Paine v. Packard. We 
are under no necessity, however, of expressing any opinidh upon the 
point of difference between those courts. That point has no bearing . 
upon the question now before this court. The case of The Bank of 
Steubenville v. Administrators of Carrol, 5 Hammond 207, in the 
supreme court of Ohio, has been relied upon to support the pleadings 
and defence set up in this case. But that case differs from the pre- 
sent, essentially, in the main point. No oyer of the bend is there 
spread upon the record ; so that it does not appear upon the face of 
the bond that the defendant signed as principal. The plea alleged 
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that the defendant signed as surety, and this the demurrer admits ; 
and the fact of surety being assumed as admitted, the court only 
decided, that if any change be made between the creditor and the 
principal to the prejudice of the surety, that it discharges the surety, 
and that this defence may be set up, at law as well as in equity. 
That such was the ground on which this case stood, is evident from 
the manner in which the question is put by the counsel to the court. 
The plea, say they, alleges that the defendant signed and sealed the 
obligation as surety, and not as principal ; and this is admitted by the 
demurrer: and therefore the inquiry is presented, free from all em- 
barrassment, viz. is the surety discharged by the creditors giving the 
principal further credit or time of payment. And this would seem 
to be the light in which the case was viewed by the court. And 
thie conclusion is strengthened by the circumstance, that the 
authorities referred to in support of the decision, go to show that a 
court of law as well as a court of equity, can afford relief to the 
surety when the facts upon which such relief rests are properly be~ 
fore the court. And in this view of the case, it is not at variance 
with the admitted rule in courts of law. But this does not meet the 
difficulty in the present case. The fact of the defendant’s being 
surety is not only not admitted ; but it is alleged that he is estopped 
from setting it up, by his own admission, in his obligation that he is. 
principal. And we are not aware of any case giving countenance 
te such a defence at law, under such circumstances. 

The fourth plea is admitted to be bad; and the objections to the 
third and fifth are substantially the same as to the second and sixth. 
They attempt to set up that the defendant was only surety in the 
obligation. But this defence is equally precluded here by the estop- 
pel, as in the other pleas. 

The judgment of the circuit court is accordingly affirmed with 
costs. 
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Burtis Rinco, James Extiort, Jonn Corus, Jonn Ex.iorr, 
James Lawrence, THomas Watson, Aturey Rowe, Georce 
Muse, Sen. anp Georce Muss, JuN., APPELLANTs v. CHARLES 
Binns anp Exisaun Hixon, Sternen Hixon, Noau Hixon, Joun 
Hixon, Wittiam Hixon anp Timotuy Hixon, Heirs or 
Timotuy Hixon DECEASED. 


An agent, who had been employed to perfect the title to a tract of land for his princi- 
pal, in the course of his agency, became acquainted with its deficiency ; and having 
concealed this from the principal, obtained a legal title to the same land for him- 
self. An application was made to the legislature of Kentucky, by the holders of 
the imperfect title, to supply its defects; which was done by a law specially enacted 
for that purpose. Of this proceeding the agent was informed; and when it was 
stated to him that his conduct, to the injury of his prineipal, might be attended 
with unpleasant consequences to himself, he declared in writing, under his hand, 
in the presence of two witnesses, that he disavowed an intention to interfere with 
the title of his principal, and assigned the title he had acquired to him, that the 
same might be carried into grant. At the same time he was paid 100 dollars for his 
expenses, &c. In violation of this transfer, he took out a patent for the same land, 
in his name; and a bill was filed in the circuit court of Kentucky to compel him 
to convey the lega] title, thus acquired, to those who held the equitable title, under 
the act. of the legislature of that state. 

By the Court. The complainant's entry and survey were raised by the legislature 
into a right to the exclusion of every right; and any patent afterwards issued is a 
nullity. The legal title of the complainants does not rest upon the statute for 
granting lands, but upon an act of the legislature directing an unregistered survey, 
inoperative by the lapse of time, to be registered ; and a patent to be issued upon it. 
When this act was passed in favour of the complainants, the land covered by the 
survey became excepted from the mass of ungranted vacant land ; and the com- 
plainants acquired rights in it which could not be defeated by a patent to any 
other person. 

If an agent discovers a defect in the title of his principal to land, he cannot misuse it 
to acquire a title for himself; and if he does, he will be held as a trustee holding 
for his principal. 

The tenants in possession of land, of which the complainants claimed a conveyance of 
the legal title, were made parties to the proceeding by an amended bill; the origi- 
nal bill having charged that the land had been occupied by them for ten or twelve 
years, as the tenants of the holder of the legal title. They were not charged with 
fraud, nor were they placed inany such relation to the land. No case exists, as to 
the tenants, for the interference of a court of equity, whether they occupied the 
lands as the tenants of the holder of the legal title, as declared in the original bill, 
or as tenants in possession under another : the complainants are to be supposed to 
have their remedy at law for the recovery of the land, until they shall charge and 
show that the tenants obtained, and retain possession, in contravention of some 
equity subsisting between them and the complainants. 
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[Ringo et al. v. Binns et al.] 
ON appeal from the circuit court of the United States for the district 
of Kentucky. ; 

The facts, as stated in the opinion of the court, were the following: 

The object of this appeal is to reverse the decree of the circuit 
court, by which the appellants were ordered to convey to the appel- 
lees, by deeds of release, with covenants of warranty against them- 
selves and their heirs, and those claiming under them, all the right, 
title, interest and claim which they respectively have to lands em- 
braced by a patent of two thousand acres to Charles Binns, Jun. and 
the heirs of Timothy Hixon, and their heirs, dated the 16th of Oc- 
tober 1824, 

It appears by the proofs in the cause, that a survey of two thou- 
sand acres was made on Indian creek, alias Fox’s run, or Mason 
run, Henry county, Kentucky, on the 20th of November 1797, for 
John Alexander Binns and Charles Binns, by virtue of an entry made 
the 5th of August 1783. The original survey, by accident, or from 
the negligence of an agent of the Binns’s, to whom it had been sent 
for such purpose, had never been registered and was lost, but a copy 
of it was preserved which determined with exactness the locality of 
the land. It was known as Binns’s land in the neighbourhood, and 
by those owning the contiguous lands. John Alexander Binns trans- 
ferred his interest in the survey to Husly Bagges, by whom it was 
sold to Timothy Hixon, the ancestor of Hixon the appellee. . Charles 
Binns, in August 1819, appointed John Littlejohn his agent and 
attorney, with a power of substitution, to attend to this land and his 
other land in Kentucky, and Littlejohn associated with himself in 
such agency Burtis Ringo. Ringo, during the agency, and particu- 
larly whilst acting in concert with Littlejohn and William P. Rogers, 
to procure a division of the land between the appellees, called upon 
Rogers to ascertain when a division of the land could be decreed. 
Rogers told him there was a difficulty in the way, as the survey had 
not been returned to the register’s office, and that no patent had ever 
been issued for the land. He received the information in May or 
June 1822. On the 10th of July following he wrote to Littlejohn, 
and after acknowledging that he had been requested to assist in 
dividing “ Binns’s land,” he states that he had been at Frankfort ; 
had made search for Binns’s patent; but found the return of the sur- 
vey had not been made, and that no grant had been issued. 

He further says he supposed it would be unnecessary to be at any 
further trouble about it until Mr Binns had been heard from ; as he 
had written to him, if he had a patent to send it on as soon as pos- 
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sible to Littlejohn or himself: and he requests Littlejohn to send it 
to him if Littlejohn should receive it. On the same day he wrote a 
letter to Binns, in which he says, having been requested by Little- 
john to assist him in dividing your lands between you and Mr Hizon’s 
heirs, he had been in the register’s office, and finding that the release 
of the survey had not been made, and that a grant had not been 
issued, he advises Binns to be at no further expense about it, as it 
appears no grant can have issued; and that Binns would be wrong if 
he thought there was no better right on the land. On the 8th of 
July, two days before he had written to Littlejohn and Binns, Ringo 
had taken from the register’s office warrants for five hundred acres 
and one hundred acres of land, and caused entries and surveys to be 
made upon six hundred acres of the original two thousand acre sur- 
vey, which had been made for John Alexander Binns and Charles 
Binns. The surveys were made on the 20th of July, and returned 
to the register’s office in his own name on the 24th of August. 
When charged by Littlejohn with the fraudulent attempt upon the 
rights of those principals, and told that application had been made to 
the legislature of Kentucky to authorize a patent to be issued upon 
the original survey, on behalf of the Binns’s, and that his conduct 
was known to a committee of the legislature, and might be attended 
with unpleasant consequences to himself; Ringo, to avoid them and 
to prevent a most notorious disclosure of his fraud, expressed in 
writing his willingness that such an act should be passed by the 
legislature, as the complainant had applied for, and gave to Littlejohn, 
under his hand and seal, a paper, of which the following is a copy: 

“Whereas, it has been represented that I, Burtis Ringo, of Fle- 
ming county, state of Kentucky, had made two entries and surveys 
of six hundred acres of land, said to belong to John Alexander Binns 
and Charles, of Virginia, and that the said John A. Binns had sold 
to Timothy Hixon, now deceased, and that I had extended the sur- 
veys for my own benefit, though an agent under John Littlejohn for 
said Binns; I hereby disavow such intention, and do by these pre- 
sents assign over all my right, title and interest in the said extends 
and surveys to Charles Binns and the said heirs of Timothy Hixon, 
to be carried into a grant at their proper expense; hereby renouncing 
all claim by virtue of said extends and surveys, and assigning them 
to the said Binns and Hixon’s heirs. As witness my hand and seal 
this 4th day of November, 1822. 


“ Burtis Ringo, [t. 8.]. 
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“ Signed and acknowledged in the presence of us, Daniel Fechlen, 
John Littlejohn.” 

Before this instrument was executed by Ringo, Littlejohn agreed 
to give him one hundred dollars, to reimburse the amount he had 
expended in procuring the warrants and making the surveys of the six 
hundred acres; paid him fifty dollars in Commonwealth paper, and 
gave him a note of hand for fifty dollars. 

The legislature of Kentucky acted upon the petition of the com- 
plainants ; passed an act on the 10th of December 1922, recognizing 
the survey of the 20th of November 1797, made on the entries of the 
5th of August 1783 ; and the same was carried into a grant in favour 
of Charles Binns, Jun. and the heirs of Timothy Hixon and their 
heirs, on the 16th of October 1824. In the mean time Ringo, in 
violation of his transfer of the entries and survey for six hundred 
acres to Binns and the heirs of Hixon, took out a patent in his owa 
name. The aforegoing facts were charged in the bill of the com- 
plainants; were denied by Ringo in his answers ; but were established 
by proof at the hearing. In the original bill Ringo was the only 
defendant ; but the complainants charge in it that the land had beea 
occupied for ten or twelve years by tenants of Binns. By an amend- 
ed bill, the tenants, James Elliott, John Collins, John Elliott, James 
Lawrence, Thomas Watson, Athey Rowe, George Muse, Sen. and 
George Muse, Jun., were made parties, and stated to be tenants in 
possession of the land claimed by the defendant ; and the complain- 
ants make the same prayer against the tenants, as they had against 
Ringo in the original bill. 

The circuit court made the following decree : 

The court being now sufficiently advised of and concerning the 
premises, doth order and decree, that the defendants, Burtis Ringo, 
James Elliott, John Collins, John Elliott, James Lawrence, Thomas 
Watson, Athey Rowe, George Muse, Sen. and George Muse, Jun. 
do, on or before the sixth day of the next term, convey to the com- 
plainants, by deeds of release, with covenants of warranty against 
themselves and their heirs, and those claiming under them, all the 
right, title, interest and claim, which they respectively have to the 
lands embraced by the two thousand acre patent to Charles Binns 
Jun., dated 16th of October 1824; and the writ of haberi facias pos- 
sessionem is awarded the complainants against the said defendants. 
And it is further ordered and decreed, that the defendants pay to the 
complainants their costs herein expended. 

The defendants appealed to this court. 








en, 


ad 
six 
nd 


1g 
ur 
‘ir 
in 


nied A ee - me 








JANUARY TERM 1836. 273 


[Ringo et al. v. Binns et al. 
The case was argued by Mr French and Mr Underwood, for the 
appellants; and by Mr Semmes and Mr Coxe, for the appellees. 


The counsel for the appellants presented the following points for 
the consideration of the court. 

The counsel for the appellees contend the decree is erroneous, 
and must be reversed for the following reasons, to wit: 

1. The decree has passed against John Collins, who is no party 
to the record. 

2. The court has no power to decree tenants in possession merely 
to convey. They must either hold the legal title, or an equity to 
the land, growing out of the asserted title of the appellees. The ap- 
pellees have shown neither. 

3. The circumstances under which Ringo executed his relinquish- 
ment, were such that the contract cannot be specifically executed 
upon him by the chancellor. 

Ist. Because there was no consideration paid, or agreed to be paid 
Ringo for his claim. The 100 dollars was to indemnify him for ex- 
penses, in procuring his own claim; and not as a consideration for the 
purchasing it: and for the want of a valuable consideration the chan- 
cellor will not decree a specific execution of a contract. 

2d. If the 100 dollars shall be considered as payment for his claim, 
itis wholly inadequate ; and the inadequacy of price isan insuperable 
barrier to a specific execution. 

3d. The deed was unfairly and fraudulently obtained by Littlejohn ; 
and for that fraud the chancellor will refuse specific execution of the 
contract. 

5. There is no proof that Elijah Hixon and others, claiming to be 
the heirs of Timothy Hixon deceased, are his children. Such proof 
is indispensable ; and, for want of it, it does not appear they have any 
interest. whatever in the land. They sue as heirs, and not as devi- 
sees; and the allegata et probata must correspond. 


Messrs French and Underwood contended, that the equity relied 
on by the appellees is twofold. 

- 1.- They relied upon an entry for two thousand acres of land, car- 
ried into grant, in pursuance of a special act of the general assem- 
bly of Kentucky. 

2. They relied upon a contract, by which they contend Ringo 
bound himself to transfer and assign to them his plats and certifi- 
VOL, X.—2 K 
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cates of survey ; and thereafter fraudulently refused to comply, and 
obtained patents for the land in his own name. 

If both these grounds of equity are untenable, the decree must be 
reversed and the bill dismissed. 

To constitute a valid entry, it must call for objects notorious at its 
date; and it must be so special in its particular location, that others 
might appropriate the adjacent vacant and unappropriated lands with 
safety. This proposition is established by an unbroken chain of ad- 
judications in Virginia and Kentucky ; extending from the passage of 
the Virginia act of 1779, usually called the land law, down to the 
present time. 

Now there is no proof in this cause showing the notoriety and spe- 
cialty of the entry of the appellees. They cannot therefore succeed 
on that ground of equity. 

The appellees cannot derive any equity from the patent, upon the 
entry for two thousand acres; because, before the emanation of the 
patent, the land had been appropriated by Ringo. He had vested 
rights, which could not be divested by a special act of the legislature 
of Kentucky. The entry had become void, by the failure to have it 
surveyed and carried into grant, as prescribed by law ; and the land 
covered by it (if indeed it covered the land now in controversy, which 
is not proven nor conceded) was subject to appropriation by Ken- 
tucky land office treasury warrants. Ringo did appropriate it by 
such warrants. Thereafter the legislature of Kentucky could not 
constitutionally revive the equity, if any ever existed, under the 
entry for two thousand acres; so as to interfere with the rights of 
Ringo previously vested. Such a revival of a dead equity, would 
violate the rights which Ringo derived under his contract with the 
government. So far, therefore, as the decree rests for support upon 
the adverse title set up in the bill, it cannot be sustained. . 

Upon the second ground of equity relied on, the decree cannot 
stand. Under this head, the case presents itself as one for a specific 
execution of a contract. Applications of this kind are presented to 
the sound discretion of the chancellor. In this case he ought to 
leave the parties to their legal remedies; because, by depriving 
Ringo of his title, he will lose property of the value of 2000 dollars 
and more, without receiving therefor one cent. It is true that Ringo 
received 50 dollars in notes on the Bank of the Commonwealth, and 
the note of Littlejohn for 50 dollars more. But these sums were 
agreed to be paid as a remuneration for Ringo’s trouble and expense 
in locating, surveying and purchasing his land warrants, under the 
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idea that he acted in the business as agent for the appellees; and not 
as an equivalent or as a consideration for the land, regarding it as a 
sale and purchase. The whole transaction, as manifested by the re- 
cord, exhibits nothing like the ordinary bargain and sale of land. 
But if that were the case, the court should not interfere and compel 
a specific execution, because of the inadequacy of the price. 

Ringo was induced to execute the instrument, promising to assign 
his plats and certificates of survey, on account of the alarm excited 
in his mind by the representations of Littlejohn, that the legislature 
of Kentucky would institute proceedings to remove Ringo from office. 
An obligation thus obtained, should never be specifically enforced by 
the chancellor. 

It was not fraudulent in Ringo to appropriate the land, upon ascer- 
taining that the appellees had no title. If he obtained that know- 
ledge while he was acting as agent for the appellees, there is no 
principle of equity which can preclude him from making a profit 
by the knowledge he had acquired ; or which can convert Ringo 
into a trustee, holding the legal title for the use of the appellees, It 
might have been a friendly or benevolent act on the part of Ringo, 
on ascertaining that the appellees had no title, and that the land 
was vacant; to communivate the fact to the appellees, and advise 
them to purchase land warrants and locate them on the land. But 
his failure to do so, and his proceeding to appropriate the ‘land for 
himself, cannot amount to a fraud on the appellees. If it does, he 
is guilty of it merely because he did not voluntarily communicate his 
knowledge of facts, and give the advantage of the speculation to the 
appellees ; when he was not employed by them as agent for any such 
purpose, and when he was under no legal obligation to give them 
the benefit of his discoveries. As well might it be contended, that 
the common carrier, who is taking wheat to market, is legally bound 
to make known to the owner all the facts which he may have learn- 
ed, and which have produced a sudden advance of fifty per cent on 
the price of the article; as to contend that Ringo, merely because he 
had a special. agency in dividing the land, was bound, in conse- 
quence, to inform the appellees what discoveries he had made as to 
the title. If the carrier purchases the wheat, permitting the owner 
to remain ignorant of the facts which have operated to enhance the 
price, no court can or would deprive him of the profits of the specu- 
lation. Ringo’s case deserves more favour, because the appellees 
had no interest whatever in the land which. Ringo appropriated to 
himself. They supposed they had an interest and title to it; but 
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this was a mistake. The land was vacant, and, like all vacant land, 
liable to be appropriated by those who might discover its situation ; 
and in this respect, the appellees did not occupy a more favourable 
position than Ringo. 

There are two grounds upon which the decree must be reversed, 
unconnected with the foregoing considerations. 

1. There is no proof that the appellees are the children of Timothy 
Hixon deceased. They sue as his heirs. They must prove the 
facts upon which the court, as matter of law, can pronounce them 
heirs. There is no such proof. A witness cannot prove, in totidem 
verbis, that A is the heir of B: he must prove the degree of consan- 
guinity ; he must state the facts, and leave the deduction to the court. 
The will which shows that the appellees are devisees of Timothy 
Hixon, cannot sustain the bill which alleges they were heirs. The 
allegata and probata must correspond. 

2. The record shows that the defendants, except Ringo, were the 
tenants of the appellees, entering upon the land under them in virtue 
of leases. The appellees cannot maintain a bill against their own 
tenants, to compel them to surrender their title and possession. The 
tenants are estopped to deny the title under which they entered, and 
if they held over, the remedy of the appellees was complete at law. 


Mr Semmes, for the appellees. 

The allegations of the bill are, without exception, sustained by the 
evidence filed in the cause. The answer of Ringo is rudis et indi- 
gesta moles of false assertions, personal vituperation, and untenable 
positions. Exceptions should have been filed in the court below ; 
the answer referred to a master, and the offensive matter stricken 
out. The evidence falsifies every allegation in the answer. It is 
even impaired in credit, by the depositions taken to support it ; they 
are merely negative, the witnesses “ knowing nothing” of the mate- 
rial facts. 

The counsel for the appellants contended, that as Ringo had pro- 
cured the elder grant, under which the legal title passed ; his claim 
was superior in law and equity to that of the appellees. The reply 
to this argument is to be found in all the decisions of the states of 
Virginia and Kentucky on the subject, and of this court in 5 Cranch. 
The case of M’Clung v. Hughes, 5 Rand. 453, was a case in point. 
It was there held, and declared to be the settled law drawn from all 
the decisions, that a party having claim to lands entered and sur- 
veyed by another, should have recourse to the statutory remedy of 
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caveat to prevent the emanation of a patent; that he is not to be 
sustained in a court of equity on such grounds as might have been 
used on the trial of the caveat; but that upon a case suggesting or 
proving that he was prevented by fraud or accident from prosecuting 
his caveat, equity will take jurisdiction of the case and grant relief. 
The effect of an entry is to give a party an equitable interest in the 
land located, to be clothed with the legal title only on the issuing of a 
grant or patent. Two parties entering the same land have each an 
equity; and if a subsequent locator should obtain a patent first, an- 
other maxim of equity will apply, that where the equity is equal, the 
law shall prevail, and his title to the lands is perfected ; all equities 
being equal withoutregard to priority of time. The inequality proceeds 
from fraud or culpable laches ; and to deprive a subsequent locator, 
with the legal title, of the benefit of this rule, it must appear that he 
was guilty of some act or laches, making it unconscientious in him 
to insist on his title. 

Now what is such fraud? A has a prior entry and a subsequent 
patent. B has a subsequent entry but a prior patent. A’s entry 
is a record ; of this B must take notice ; if not, his ignorance will not 


“excuse him; if with this knowledge he locates the land entered by 


A, it is a fraud; and though he obtains a legal title by patent, his 
fraud will postpone him, and the prior equity will prevail. 5 Rand. 
475, 476, 488, 489, 504. 

These principles were recognized by this court in Bodley v. Tay- 
lor, 5 Cranch 191; and in Taylor v. Brown, 5 Cranch. 234, it was 
decided that a subsequent entry, even without fraud, must be post- 
poned to a prior—and although the subsequent locator produced a 
prior patent. 

Does the present case come within the rule here laid down? It 
does, with the additional circumstance, that the subsequent locator 
here stood in a fiduciary relation to the prior, and made use of his 
situation to procure a knowledge of his principal’s defect of legal 
title. If Ringo had a better title, his not proceeding to caveat the 
grant of the appellees, is evidence of his fraud under the circumstan- 
ces of the case. 

The appellants contend that the decree must be reversed : 

1. Because it has passed against John Collins, who is no party 
to the record. This is not true, for the subpoena was served on him, 
as appears by the marshal’s return ; and if true, would not. vitiate 
the decree as to the other appellants. 

2. That the tenants on the land (who were made defendants by 
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an amended bill) are mere tenants in possession ; and the decree is 
for them to convey the legal title, i. e., that a decree for the legal 
title will not pass the possessory right! That a court of chancery 
has no jurisdiction over tenants in possession, but that the remedy 
isat law. The answer to this position is, that the bill does not 
name them, and aver that they are tenants in possession. They 
are made defendants, to do complete justice between all the parties 
in interest. But theirown answer to the amended bill concludes 
them on this head. They allege that they do not claim either 
under the appellees, or the appellant Ringo; but that the legal title 
is in them, and attempt to prove it. They fail; the cause quoad 
their legal title was before the court; and a better title being proved 
in the appellees, warranted the court in a decree to convey. 

$. That the relinquishment of Ringo was fraudulently procured. 
There is no proof of this; and throwing it out of the case, on the 
principles before established, we hold the better title. 


4. The answer denies that the complainants, Hixons, are the 


heirs of Timothy Hixon, and that there being only one witness in 
contradiction on this point, the answer is conclusive of the fact. 
The reply is, that to give an answer in chancery the force of evi- 
ence, per se, so as only to be rebutted by two witnesses or one wit- 
ness, and corroborating circumstances; the answer, pro re nata, must 
be responsive to the bill, or in answer to some interrogatory inthe 
bill. Affirmative allegations in an answer are in this respect on no 
better footing than those in a bill. On this point it is not respon- 
sive. If it were, the title of the Hixons and their identity are clearly 
made out by the evidence. And moreover, if it were responsive, 
and not positively contradicted by two witnesses ; the fact, if import- 
ant, could not avail, inasmuch as the answer being deprived of 
credibility in other respects, is so in this; for falsum in uno falsum in 
omnibus. 

5. It is contended on behalf of the tenants in possession, that 
having occupied the lands more than twenty years, the act of limi- 
tations bars our title. But, 1. The act of. limitations can only be 
taken advantage of by pleading it; that has not been done. 
2. They must be looked on in the light of trustees for us, the entry 
in the surveyor’s book being notice of ourclaim. 5 Rand.475. The 
implied trust obviates the bar of the statute. 3. The fraud, the 
mala fides, inferred from this notice, will prevent the act from at- 
taching. But, 4. They contend that ‘the appellees have no title, 
but that the title is in them by virtue of this possession. If the ap- 
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pellees have no title, the lands are vacant, and they are pleading 
the statute against the state. Wild lands can only be appropriated 
by the regular mode of warrant, entry, survey and grant. Posses- 
sion gives no title as against the state. 

These tenants claim by purchase from Christy. They do not 
show the derivations of his title; set out no deed from Christy to 
them, nor state the purchase money or consideration of the convey- 
ance. The evidence proves, that at one time they professed to hold 
under the appellees; at another, under the appellant Ringo ; and 
now, only claim the legal title. Their claim to compensation for 
improvements on another’s land, cannot, on the general principles of 
law, be allowed. 

As to the form of the decree, it is precisely as in the case cited 
from 5 Cranch. 


Mr Justice Wayne delivered the opinion of the Court. 

After stating the case, he proceeded : 

It is contended that the decree is erroneous and should be reversed. 
In behalf of Ringo it is urged that he has a prior legal title, unac- 
companied by any equity of the complainants. The legal title 
must rest upon entry, survey, registry and patent; and it will be 
admitted that a legal title cannot be in any one until a patent has 
been issued ; and further, that all of those requirements to make a 
complete title, shall have been done without fraud, to give to a 
patentee a valid title. If, then, in the course of carrying his surveys 
into grant, and before a patent upon them was issued to him, Ringo, 
under a notice to caveat the application of the complainants to the 
general assembly of Kentucky, for leave to bring in a bill to authorize 
a copy of these original surveys for two thousand acres to be received 
and registered, that a patent might be issued tothem ; acknowledged 
their equity to be superior to his immature legal rights, and expressed 
his willingness that it should be affirmed by legislative enactment ; 
it being done by the legislature ; its act nullified his surveys, and the 
latter could not be afterwards any foundation for a patent of the same 
land to himself. The complainants’ entry and survey were raised 
by the legislature into a right to the exclusion of every right of Rin- 
go; and any patent afterwards issued to him, upon his entries ‘and 
surveys, isa nullity. The legal title of the complainants does not 
rest upon the statute for granting lands, but upon an act of the legis- 
lature directing an unregistered survey, inoperative by the lapse of 














278 SUPREME COURT. 


[Ringo et al. y. Binns et al.] 
an amended bill) are mere tenants in possession; and the decree is 
for them to convey the legal title, i. e., that a decree for the legal 
title will not pass the possessory right! That a court of chancery 
has no jurisdiction over tenants in possession, but that the remedy 
isat law. The answer to this position is, that the bill does not 
name them, and aver that they are tenants in possession. They 
are made defendants, to do complete justice between all the parties 
in interest. But theirown answer to the amended bill concludes 
them on this head. They allege that they do not claim either 
under the appellees, or the appellant Ringo; but that the legal title 
is in them, and attempt to prove it. They fail; the cause quoad 
their legal title was before the court; and a better title being proved 
in the appellees, warranted the court in a decree to convey. 

$. That the relinquishment of Ringo was fraudulently procured. 
There is no proof of this; and throwing it out of the case, on the 
principles before established, we hold the better title. 

4, The answer denies that the complainants, Hixons, are the 
heirs of Timothy Hixon, and that there being only one witness in 
contradiction on this point, the answer is conclusive of the fact. 
The reply is, that to give an answer in chancery the force of evi- 
ence, per se, so as only to be rebutted by two witnesses or one wit- 
ness, and corroborating circumstances; the answer, pro re nata, must 
be responsive to the bill, or in answer to some interrogatory in the 
bill. Affirmative allegations in an answer are in this respect on no 
better footing than those in a bill. On this point it is not respon- 
sive. If it were, the title of the Hixons and their identity are clearly 
made out by the evidence. And moreover, if it were responsive, 
and not positively contradicted by two witnesses ; the fact, if import- 
ant, could not avail, inasmuch as the answer being deprived of 
credibility in other respects, is so in this; for falsum in uno falsum in 
omnibus. 

5. It is contended on behalf of the tenants in possession, that 
having occupied the lands more than twenty years, the act of limi- 
tations bars our title. But, 1. The act ofslimitations can only be 
taken advantage of by pleading it; that has not been done. 
2. They must be looked on in the light of trustees for us, the entry 
in the surveyor’s book being notice of ourclaim. 5 Rand. 475. The 
implied trust obviates the bar of the statute. 3. The fraud, the 
mala fides, inferred from this notice, will prevent the act from at- 
taching. But, 4. They contend that the appellees have no title, 
but that the title is in them by virtue of this possession. If the ap- 








o_o eS SS eee 


JANUARY TERM 1886. 279 


[Ringo et al. v. Binns et al.] 
pellees have no title, the lands are vacant, and they are pleading 
the statute against the state. Wild lands can only be appropriated 
by the regular mode of warrant, entry, survey and grant. Posses- 
sion gives no title as against the state. 

These tenants claim by purchase from Christy. They do not 
show the derivations of his title; set out no deed from Christy to 
them, nor state the purchase money or consideration of the convey- 
ance. The evidence proves, that at one time they professed to hold 
under the appellees; at another, under the appellant Ringo ; and 
now, only claim the legal title. Their claim to compensation for 
improvements on another’s land, cannot, on the general principles of 
law, be allowed. 

As to the form of the decree, it is precisely as in the case cited 
from 5 Cranch. 


Mr Justice Wayne delivered the opinion of the Court. 

After stating the case, he proceeded : 

It is contended that the decree is,erroneous and should be reversed. 
In behalf of Ringo it is urged that he has a prior legal title, unac- 
companied by any equity of the complainants. The legal title 


must rest upon entry, survey, registry and patent; and it will be 
admitted that a legal title cannot be in any one until a patent has 
been issued ; and further, that all of those requirements to make a 
complete title, shall have been.done without fraud, to give to a 
patentee a valid title. If, then, in the course of carrying his surveys 
into grant, and before a patent upon them was issued to him, Ringo, 
under a notice to caveat the application of the complainants to the 
general assembly of Kentucky, for leave to bring in a bill to authorize 
a copy of these original surveys for two thousand acres to be received 
and registered, that a patent might be issued tothem ; acknowledged 
their equity to be superior to his immature legal rights, and expressed 
his willingness that it should be affirmed by legislative enactment ; 
it being done by the legislature ; its act nullified his surveys, and the 
latter could not be afterwards any foundation for a patent of the same 
land to himself. The complainants’ entry and survey were raised 
by the legislature into a right to the exclusion of every right of Rin- 
go; and any patent afterwards issued to him, upon his entries and 
surveys, isa nullity. The legal title of the complainants does not 
rest upon the statute for granting lands, but upon an act of the legis- 
lature directing an unregistered survey, inoperative by the lapse of 
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time, to be registered, and a patent to be issued upon it. When this 
act was passed in favour of the complainants, the land covered by 
the survey, under the entry of the 5th of August 1783, became ex- 
cepted from the mass of ungranted vacant land ; and the complain- 
ants acquired rights in it which could not be defeated by a patent 
upon Ringo’s entry and survey. 

This view of the case makes it unnecessary for us to consider the 
objections to the decree growing out of Ringo’s transfer of his entries 
and surveys to the complainants ; namely, that there was no consi- 
deration paid, as agreed to be paid, for his claim ; if there was, that 
it was inadequate, and that it was obtained by fraud. In truth, at 
the time that paper was executed, he had no legal or equitable in- 
terest in the land to convey and be transferred, no more than he was 
conscientiously bound to do; as he confessed and had so declared to 
others when he was making his surveys, that they were not made 
with an intention to appropriate them to himself, but to enable him 
to make a division of the land between the complainants. 

But how forcibly does the equity of the complainants prevail over 
any claim of Ringo, when the latter is viewed as their agent at the 
time he made his entry and surveys upon the land, which he had 
undertaken to assist in dividing between them. It is said, that an 
unregistered survey gave to them no equitable right in the land; and 
that Ringo being only an agent for the special purpose of dividing 
the land, he could rightfully enter and survey it for himself when he 
ascertained the defect in the title of the complainants. The propo- 
sition of a want of equitable right in the complainants, is true 
as against the state: for the time within which the survey should 
have been returned and registered before a grant could issue had 
expired ; and the land had fallen into the general mass of ungranted 
land liable to entry, survey and grant upon treasury land office war- 
rants. But the mistake in the argument is, in applying the rights 
of the state in the land, to a right in Ringo, obtained when 
he was admitting to the complainants his agency, for them; and 
making acknowledgements of their title to others, to enable him 
more successfully to secure by his artifices a tide in the land to him- 
self. On the same day Ringo wrote two letters, one to Littlejohn 
and the other to Charles Binns. In both he acknowledges himself 
to be the agent of the complainants : but, by the tenor of his letters to 
Binns, he conceals from and misrepresents to Littlejohn, and under 
the pretence of a friendly wish to save Binns from unnecessary ex- 
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pense, he tells him that as no survey had been made and no grant 
had existed, that he need not go to any expense about it, as it ap- 
pears no grant can now issue; that he will be wrong to think there 
was no better right to the land. These letters were written two 
days after he had commenced measures to secure the land for him- 
self. The equity of the complainants, therefore, over any right of 
Ringo, does not arise from the former having had, at this time, any 
legal title to the land; but from Ringo’s having practised an artifice 
upon the complainants, whilst he was their agent, to prevent them 
from curing the defect in their title, that he might deprive them of 
property which at the same time he acknowledged to be theirs. He 
was guilty of deceitful practices and artful devices, contrary to the 
plain rules of common honesty and fair dealing between men; and 
could not acquire a title to the land, valid against the equity which 
he had acknowledged to be in the complainants. It is unnecessary to 
pursue this point further. The decree of the court directing Ringo 
to convey, must be affirmed: and the proposition laid down by this 
court is, that if an agent discovers a defect in the title of his principal 
to land, he cannot misuse it to acquire a title for himself; and if he 
does, that he will be held as a trustee holding for his principal. 

In regard to the tenants, the decree of the court must be reversed. 
They were made parties by an amended bill. In the original bill 
the complainants charge that the land had been occupied for ten or 
twelve years by tenants of Binns, and in the amended bill they are 
said to be tenants in possession of the land claimed by the defendant. 
Nor are they charged with fraud in either. It is not necessary, 
therefore, to consider the grounds urged in the argument of counsel 
for a reversal of the decree against the tenants, if a point arises upon 
the pleadings decisive of their case. Not having been charged with 
fraud on the bill, or placed by it in any such relation to the land or 
to the complainants, no case exists for the interference of a court of 
equity. Whether they occupied the lands as the tenants of Binns, 
or as declared in the original bill, or as tenants in possession under 
another ; the complainants are to be supposed to have their remedy 
at law for the recovery of the land until they shall charge and show 
that the tenants obtained, and retain possession, in contravention of 
some equity subsisting between them and the complainants. The 
tenants are not so charged, nor is there any thing in the record from 
which such a conclusion can be drawn. They are merely shown to 
be in possession of parts of the original survey of two thousand acres, 
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which was resurveyed by Ringo; and it is probable they hold under 
him ; but there is no proof that they were parties to the fraud which 
he practised upon the complainants. This point does not appear to 
have been made in the hearing in the court below, nor was it urged 
in argument in this court; but it is obvious in the pleadings, and 
must be noticed by us: it is sufficient for the reversal of so much of 
the decree as relates to the tenants; and it will be directed with per- 
mission to the complainants to amend their bill, if they shall please 
to do so. 

It was also urged that the decree should be reversed, on the 
grounds that there was no proof showing the complainants, the Hix- 
ons, to be the heirs of Timothy Hixon, and that the will of Timothy 
Hixon showed that the complainants should have claimed as devisees, 
and not as heirs. 

The decree being reversed as to the tenants, neither point is mate- 
rial to them ; and these objections cannot prevail against the affirma- 
tion of the decree as to Ringo, because the allegation in the bill of 
the complainants that the Hixons were the heirs of Timothy Hixon, 
is not denied in the defendant’s answers, and was therefore not a 
point put in issue by the pleadings. Besides, the fact not having 
been denied by the answer, there are ample and frequent proofs in the 
record of Ringo’s admission that they were the heirs of Timothy 
Hixon, and of his acknowledgements of their equitable right in the 
land in that character. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of Ken- 
tucky, and was argued by counsel; on consideration whereof, it is 
ordered, adjudged and decreed by this court, that so much of the 
decree of the said circuit court in this cause as directs the defendant 
Ringo to convey to the complainants be, and the same is hereby 
affirmed with costs, and that so much of the said decree as directs 
the tenants to convey to the complainants be, and the same is hereby 
reversed: and it is further ordered and decreed by this court, that 
this cause be, and the same is hereby remanded to the said circuit 
court, with directions for further proceedings to be had therein, in 
conformity to the opinion and decree of this court, and as to law and 
justice may appertain. 
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M. B. HaypEL, PLAINTIFF IN ERROR V. Francois Girop. 


By the civil code of Louisiana, a time or delay for the payment of debts, called a 
respite, is granted by the proper court on petition of a debtor who is unable to pay 
his debts, &c.: but notice of the proceeding must be given to every creditor, on 
whom notice could be served ; or he is not bound by the same. 

The district court of the United States of Louisiana properly overruled a defence 
set up to an action on a promissory note, against a debtor who had not given no- 
tice to his creditors of the proceedings for a respite. The creditor was in no sense 
a party to the proceeding ; and his rights were in no sense affected by them. 


IN error to the district court of the United States for the eastern dis- 
trict of Louisiana. 

The defendant in error instituted a suit in the district court, on a 
promissory note: and the defendant having applied, after the suit 
was brought, to a court of Louisiana for the benefit of the insolvent 
law of that state; pleaded a respite, obtained in those proceedings 
against his creditors. 

In the proceedings of the court of Louisiana, in the petition of the 
plaintiff in error, it no where appears that any notice of the same 
was given to Francois Girod ; on this ground the district court de- 
cided against the plea, and gave judgment for the plaintiff in that 
court. 

The defendant prosecuted this writ of error. 


The case was argued by Mr Key, for the defendant in error. No 
counsel appeared for the plaintiff. 


Mr Key contended : 

That the plaintiff below was no party to these proceedings, nor in 
any way affected by them; and, that the proceedings were wholly 
irregular, and did not entitle the defendant, in the district court, to 
a respite against any of his creditors. 

Mr Key referred to the civil code of Louisiana, article 3051, and 
others ; which require that notice shall be given to the creditors of a 
petitioner ; and which declare that no creditor, other than those to 
whom such notice had been given, should be affected by the same. 
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He also cited Breedlove and Robeson v. Nicolet and Sigg, 7 
Peters 434, in which was decided the question presented in this case. 
He claimed ten per cent damages, as he contended the writ of error 
had been sued out for delay only; the law of the case having been 
clearly settled in the case cited. 


Mr Justice M’Lean delivered the opinion of the Court. 

This case is brought before this court by a writ of error, to reverse 
the judgment of the district court for the eastern district of Lou- 
isiana. 

The plaintiff, in the district court, filed his petition, representing 
that Haydel, the defendant, was indebted to him in the sum of 2189 
dollars, being the amount of a certain promissory note drawn the 17th 
of July 1833 by J. J. Haydel, payable in all the month of February 
1834, to the order of M. Belfort Haydel, by whom it was indorsed, 
to the plaintiff. That when the note became due, demand was made 
and notice given, &c. 

On the 19th of May 1834, the defendant, Haydel, filed an answer ; 
in which he states, for exception to the petition, that by a decree of 
the first district court of the first judicial district of Louisiana, all 
proceedings against his property and person have been stayed upon 
the application of the respondent for a respite, under the provisions of 
the law of the state of Louisiana. 

“ That the note or instrument upon which he is sued being made 
in said state and payable there, the said Girod having before, and 
since the making of said note, resided within the said state, is bound 
by the laws thereof, and cannot, because of the decree aforesaid, 
further prosecute his said suit in this court, until the creditors of your 
respondent shall have refused the respite demanded by him, or until 
the period thereof, should the said creditors accord a respite, has ex- 
pired.” 

Afterwards the defendant applied for leave to file a supplemental 
answer, which was refused under the rule of the court. 

And on the 14th of January 1835, a judgment was entered for the 
plaintiff. 

By the civil code of Louisiana, it is declared, article 3051, “a 
respite is an act by which a debtor who is unable to satisfy his debts 
at the moment, transacts with his creditors, and obtains from them 
time or delay for the payment of the sums which he owes them.” 
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And in article 3054; “but in order that a respite may produce 
that effect, it is necessary, 

“1. That the debtor should deposit in the office of the clerk of 
the court of his domicil, to whom he presents his petition for calling 
his creditors, a true and exact schedule, sworn to by him, of all his 
movable and immovable property, as well as of his debts. 

«2. That a meeting of the creditors of such debtor, domiciliated 
in the state, shall be called on a certain day at the office of a notary 
public, by order of the judge ; at which meeting the creditors shall be 
summoned to attend by process issued from the court, if the creditors 
live within the parish where the meeting shall take place, or by let- 
ters addressed to them by the notary, if they are not residing in the 
parish, &c.” 

It was under this law that the matters in the defendant’s answers 
were pleaded ; and it was insisted that the district court should have 
suspended all proceedings in the suit. 

The defendant, it appears, exhibited his schedule, as stated in the 
state court; but it no where appears in the record that notice was 
given to the plaintiff either by the notary or otherwise, as the law 
requires. Without deciding what effect these proceedings in the 
state court, if regular, could have on the suit in the district court, it 
is enough to say that as the plaintiff had no notice, he was in nosense 
made a party to the proceedings, and consequently his rights are in 
no respect affected by them. The district court, therefore, did not 
errin overruling this defence, and giving a judgment for the plaintiff. 

This point was decided in the case of Breedlove and Robeson v. 


Nicolet and Sigg, 7 Peters 434. The judgment of the district court 
is affirmed. 


This cause came on to be heard on the transcript of the record 
from the district court of the United States for the eastern district of 
Louisiana, and was argued by counsel; on consideration whereof, it 
is adjudged and ordered by this court, that the judgment of the said 
district court in this cause be, and the same is hereby affirmed, with 
costs and damages at the rate of six per centum per annum. 
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ExizasetH Davis, ADMINISTRATRIX OF JoHN H. Davis v. ALEx- 
ANDER BRADEN. 


The defendant in an action of detinue died previous to the return day of the term, 
and at the term his death was suggested, and a scire facias was issued to his exe- 
cutors, to a subsequent term, and the plaintiff moved the court to revive the suit 
against them; which motion, on argument, was overruled, and the suit abated. 
On a day afterwards, in the same term, the plaintiff's attorney moved the court to 
rescind the order refusing to revive the suit ; and upon this motion the judges were 
opposed in opinion, whether the action could be revived against the personal 
representatives of the defendant; which division was certified to the supreme 
court. Held: that the question cannot be brought up on a certificate of division. 
There was not, in strictness, any cause in court. The insurmountable objection is, 
that the granting or refusing the motion, was a matter resting in the discretion of 
the court, and did not present a point that could be certified under the act of con- 
gress. Although the words of the act are general, that whenever any question 
shall occur before a circuit court, upon which the opinion of the judges shall be 
opposed, the point shall be certified, &c.; yet it is very certain that this cannot 
embrace every question that may arise in the progress of a cause, from its com- 
mencement. There may be many motions made in the different stages of a cause, 
before trial, that could not be brought here under a certificate of division; such as 
motions for amendments, for commissions, for continuances, &c., and various 
other motions that arise in the progress of a suit; which, if brought up in this 
manner, would occasion great delay and expense. These, and all other questions 
resting in the discretion of the circuit court, are not to be reviewed here. 

The questions which may be certified, are those which may arise on the trial of a 
case, and are such as may be presented upon the final hearing of a cause, or pleas 
to the jurisdiction of the court. The motionin the present case does not stand on 
stronger grounds than a motion for a new trial; and it has been decided in this 
court, in the case of the United States v. Daniel, 6 Wheat. 542,5 Cond. Rep. 170; 
that a division of opinion upon such a motion cannot be brought here by a certifi- 
cate of a division of opinion in the circuit court; and the reason assigned is, that 
the granting or refusing a new trial is a mere matter of discretion ; and the refusal, 
although the grounds of the motion be spread upon the record, is no sufficient 
cause for a writ of error. The effect of the division is, that the motion is lost: so 
in the present case, the effect of the division of opinion is, that the motion is lost, 
and the plaintiff is driven to a new suit. 

The court do not mean to decide, definitively, that no question can be brought here 
upon a certificate of a division of opinion, unless the point arose upon the trial of 
the cause ; but are very much induced to think that such is the true construction 


of the act: but from the general words used, cases may possibly arise that we do 
not foresee. 


ON a certificate of division in opinion from the circuit court of the 
United States for West Tennessee. 
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At September term 1825, an action of detinue was instituted in 
the circuit court, by John H. Davis against Alexander Braden, to 
recover a negro slave. During the progress of the suit, the plaintiff 
died, and the suit was revived in the name of Elizabeth Davis, his 
administratrix, on the Ist day of October 1830. Afterwards the de- 
fendant Alexander Braden died; and at September term 1832, his 
death was suggested by the plaintiff: and at September term 1833, 
the court made an order as follows: “ It appearing to the court that 
the death of the defendant was suggested at the last term of this 
court, and no steps having been since taken to revive the suit 
against the representatives of said defendant, it is ordered that the 
same abate.” Afterwards, at the same term, the order abating the 
suit was set aside, and a scire facias was issued to his executor ; 
and on the return of the same, in September 1834, a motion to re- 
vive the suit against the executor of Alexander Braden, was upon 
argument overruled. On a day afterwards, in the same term, the 
plaintiff’s counsel moved to rescind this order ; and the court directed 
the following to be entered of record, viz. 

“This was an action of detinue founded on a tort, brought by the 
plaintiff against Alexander Braden, the defendant, for the wrongful 
detention of a slave. The defendant, Braden, died previous to Sep- 
tember term 1832, before the suit could be tried. His death was sug- 
gested at September term 1832, and ascire facias issued against Mar- 
garet Braden and Harvey Braden, his personal representatives, since 
the last term, returnable to the present term, to show cause why the 
said action should not be revived. 

‘* The personal representatives by their counsel appeared, and upon 
argument of the motion, whether the said action should or could be 
revived against said personal representatives, the opinions of the 
judges on said point were opposed. Whereupon, upon motion of the 
plaintiff, by her attorney, that the point upon which said disagree- 
ment happened, may be stated under the direction of the judges, 
and certified under the seal of the court, to the supreme court to be 
finally decided: it is, therefore, ordered that the foregoing state- 
ment of facts in relation to said disagreement, which is made under 
the direction of the judges, be certified, according to the request of 
the parties, and the law in that case made and provided.” 


Mr Huntsman, for the defendant, stated that the record presents 
but one question for the decision of this court. Can an action of de- 
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tinue, founded on a wrongful detention of property, be revived 
against the executor or administrator of a deceased defendant. 

For defendant it is insisted it cannot. 

The unlawful detention is the gist of the action. 1 Inst. 286; 1 
Chitty, pl. 119. But this question has been put at rest in the state 
of Tennessee, by the very elaborate decision of the supreme court of 
that state, in the case of Jones and Glass against E. B. Littlefield, 
administrators, &c., reported in 3 Yerg. 133. That case is decisive 
of this cause, and the court say, “an action of detinue, founded on 
a wrongful detention of property, cannot be revived against an ad- 
ministrator,” &c. 

The instruction to the circuit court should be, that this suit cannot 
be revived against the personal representatives of Alexander Braden 
deceased. 


No counsel appeared for the plaintiff. 


Mr Justice Tuompson delivered the opinion of the Court. 

This was an action of detinue, brought against the defendant for 
the wrongful detention of a slave. The defendant died previous to 
the term of the circuit court in the district of West Tennessee in 
September 1832. His death was suggested at that term, and a 
scire facias afterwards issued against Margaret Braden and Harvey 
Braden, his personal representatives, returnable at the September 
term 1854; at which term the parties appeared by their attorneys: 
and the plaintiff’s attorney moved to revive the suit against the 
executors of Braden, which motion, on argument, was overruled by 
the court, and the suit abated; and at a subsequent day in the same 
term the plaintiff's attorney moved the court to rescind the order 
refusing the motion to revive the suit; and upon this motion the 
judges were opposed in opinion whether the action could be revived 
against the personal representatives of the defendant; and the case 
comes here on a certificate of a division of opinion. 

This question cannot, we think, be brought up on a certificate of 
division of opinion in the circuit court: there was not, in strictness, 
any cause in court. This suit had abated by the death of the 
defendant ; and the motion to revive it against his personal represent- 
atives had been denied, and the motion on which the division of 
opinion arose was to rescind that rule. This motion, however, being 
made at tlfe same term in which the motion to revive had been 
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overruled, this objection may not be conclusive: but the insurmount- 
able objection is, that the granting or refusing this motion was a 
matter resting in the discretion of the court, and did not present a 
point that can be certified under the act of congress. 

Although the words of the act are general, that whenever any ques- 
tion shall occur before a circuit court upon which the opinion of the 
judges shall be opposed, the point shall be certified, &c.; yet it is very 
certain that this cannot embrace every question that may arise in the 
progress of a cause, from its commencement. There may be many 
motions made in the different stages of a cause, before trial, that could 
not be brought here under a certificate of division ; such as motions 
for amendments, for commissions, for continuances, &c. ; and various 
other motions that arise in the progress of a suit; which, if brought 
up in this manner, would occasion great delay and expense. These, 
and all other questions resting in the discretion of the circuit court, 
are not to be reviewed here. 

The first proviso in this section of the act (3 Laws U. 8. 482, sect. 6) 
would seem very plainly to indicate, that the points which may be 
certified to this court, must arise upon some question at the trial: “ Pro- 
vided, that nothing herein contained shall prevent the cause from pro- 
ceeding; if, in the opinion of the court, further proceedings can be had 
without prejudice to the merits.” And this construction of the act is 
in some measure corroborated by the provision in the former act of 
1793, 2 Laws U. 8. 366, for the like purpose; providing for a division 
of opinion, when the court should be held by the district judge and 
one of the judges of the supreme court. That act isin terms restrict- 
ed to questions arising upon a final hearing of a cause or pleas to the 
jurisdiction of the court. The provision in the present act of 1802, 
was a substitute for that, as to the mode of disposing of the question. 
But there is nothing in this act affording grounds for the conclusion, 
that it was intended to enlarge the provision as to the questions that 
were to be brought up. 

The motion in the present case does not stand on stronger grounds 
than a motion for a new trial ; and it has been decided in this court, 
in the case of the United States v. Daniel, 6 Wheat. 542, that a divi- 
sion of opinion upon such a motion cannot be brought here by a 
certificate of a division of opinion in the circuit court: and the reason 
assigned is, that the granting or refusing a new trial is a mere matter 
of discretion; and the refusal, although the grounds of the motion 
be spread upon the record, is no sufficient cause for a writ of error. 

VOL. X.—2 M 
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The effect of the division is, that the motion is lost : so in the present 
case, the effect of the division of opinion is, that the motion is lost 
and the plaintiff is driven to a new suit. 

It may be supposed that the case of the United States v. Wilson, 
is an authority for entertaining the present question ; 7 Peters 154; 
but that case differs essentially from this. That case was actually 
in court, and the motion on which the judges were opposed in opinion 
related to proceedings in the trial of the cause: the prisoner having 
pleaded guilty ; pronouncing judgment by the court was a part of the 
trial, and the question arose upon a motion of the district attorney 
for judgment. It was not a matter resting in the discretion of the 
court, whether to give judgment or not: the court was bound, either 
to pass sentence upon the prisoner, or to discharge him. The point 
upon which the judges were divided in opinion did not relate to any 
matter resting in the discretion of the court, as to the nature or 
degree of punishment ; but whether the prisoner was punishable at 
all or not: and that depended upon a question of law growing out 
of the pardon of the prisoner ; and in no respect rested in the discretion 
of the court. We do not mean to decide, definitively, that no question 
can be brought here upon a certificate of a division of opinion, unless 
the point arose upon the trial of the cause; but we are very much 
induced to think that such is the true construction of the act: but 
from the general words used, cases may possibly arise that we do not 
foresee. The question, however, brought up in the present case, 
being one resting entirely in the discretion of the court, is clearly. not 
within the act; and this court cannot, therefore, take cognizance of 
the question. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of West 
Tennessee, and on the point and question on which the judges of the 
said circuit court were opposed in opinion, and which was certified 
to this court for its opinion agreeably to the act of congress in such 
case made and provided, and was argued by counsel ; on considera- 
tion whereof, it is the opinion of this court, that it cannot take cog- 
nizance of the question certified, the case being one resting entirely 
in the discretion of the circuit court, and therefore clearly not within 
the act of congress of the 29th of April 1802: whereupon, it iS 
ordered and adjudged by this court, that it be so certified to the said 
circuit court. 
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Ricuarp R. KEEne, PLAINTIFF IN ERROR V. THE Heres or DaniEL 
CLaRK. 


A writ of error was prosecuted to the supreme court of Louisiana, under the twen- 
ty-fifth section of the judiciary act of 1787, to revise the judgment of that court. 
The cause was dismissed, as it did not appear that any question was presented in 
the court below within the purview of the act; the case having been decided upon 
a collateral matter, independent of, and wholly aside from any such question. 


IN error to the supreme court of the state of Louisiana. 


This case was submitted to the court on the record, by Mr Brent, 
for the plaintiff in error. 


Afterward, Coxe, for the defendant, gave to the court the follow- 
ing statement, in support of a motion to dismiss the suit for want of 
jurisdiction. 

This suit was instituted to recover 10,000 dollars, with interest. 
This was the alleged consideration money paid by Keene, for the 
conveyance of a tract of land described in the record. The ground 
of the claim is the covenant of warranty contained in the deed ; and 
the eviction of the plaintiff by a paramount title, viz. that of the 
United States. 

The only evidence of this eviction was, that the United States 
caused a survey to be made of this, among other lands. 

The district court of the state decided that this survey did not 
amount to an eviction. 

This judgment was affirmed in the supreme court. 

The present writ of error is directed to the supreme court of Loui- 
siana, by virtue of the twenty-fifth section of the judicial act of 1789. 

The defendants in error submit that the decision of the supreme 
court of Louisiana—that the matter proved, viz. the mere fact that 
the officers of the United States had surveyed the land in question, 
does not amount to an eviction; is not a decision against any claim, 
title or exemption, under the constitution, treaties or laws of the 
United States, or in any way within the provisions of the judicial act. 
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Mr Justice Story delivered the opinion of the Court. 

This is a writ of error to the supreme court of Louisiana, brought 
here under the twenty-fifth section of the judiciary act of 1789, 
ch. 20, to revise the judgment of that court. 

The suit was originally brought by the plaintiff in error, in the 
state district court, against the defendants in error, as heirs and re- 
presentatives of Daniel Clark, to recover the purchase money and 
interest for a certain tract of land situate near Baton Rouge, be- 
tween the rivers Perdido and Mississippi, east and west, and the 
thirty-first degree of north latitude, and the river Iberville, north and 
south; which Clark sold to the plaintiff in error, in 1807, for 10,000 
dollars. The petition states, that Clark derived his title thereto 
from or through a grant of the same, from the Spanish government, 
after the treaty of St Ildefonso, in the year 1800, by which it was 
ceded to France by Spain; and that France afterwards, in 1803, 
ceded it to the United States as a part of Louisiana ; and that in vir- 
tue thereof, the United States acquired a just title thereto, and under 
the acts of congress, have entire possession of the same; and the 
petitioner refers to certain accompanying documents, marked No. 1 
and 2, to prove the sale to him, and the occupation and possession of 
the United States. The defendants in error pleaded the general 
issue ; and judgment was given in the state district court for them. 
The plaintiff in error then carried the same, by appeal, to the su- 
preme court of Louisiana: and the only point that appears there to 
have been raised or decided was, whether the plaintiff in error had 
been evicted from the land or not. According to the practice 
in Louisiana, the opinion of the supreme court is stated on the re- 
cord. After reciting the state of the pleadings, it proceeds as follows : 
“the plaintiff contends, he showed an eviction, as the evidence 
establishes, that the whole land along the stream, on which the pre- 
mises are situated, from its source to its mouth, was surveyed by 
order of the United States. It does not appear to us that the dis- 
trict court erred. It is true, the surveyors must have necessarily 
passed near the plaintiff’s land in effecting the survey. It does not 
appear to us that it was occupied, or that any person on it was 
thereby disturbed.” And then, after adverting to the case of Bessy 
v. Pintade, the court added : “ the present case differs from that in 
this, that here the United States have directed an act of ownership 
over a vast tract of country, some small part of which may well be 
supposed to have been lawfully possessed and even owned by indi- 
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viduals. This does not appear to us to amount to a denial of title of 
any of these individuals; much less an eviction in this particular 
case.” 

This is the whole of the opinion of the court, from which it is ap- 
parent, that the judgment did not turn upon any question within 
the purview of the twenty-fifth section of the judiciary act of 1789, 
ch. 20; but wholly upon a collateral matter, independent of and 
wholly aside from any such question. It was merely a decision 
that a public survey, under the authority of the United States, of a 
large tract of country, including the premises, was not, per se, an 
eviction of the plaintiff in error. 

Upon the grounds, therefore, of the doctrine already stated by this 
court, at this term, in the case of Crowell v. Randel, the cause must 
be dismissed for want of jurisdiction. 
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Tuomas Letanp aNnp Cyntuia B. LELAND unis wire, LEMUEL 
Hastines, Georce Car.LTon anv Exizaseta Waite Carton 
His wire, WittiamM Jones Hastines, JonaTuan Jenks Hast- 
ines, Lamsert Hastines, Joztn Hastines, Hussarp Hastines 
anp Harriet Maria Hastings, piaintirrs v. Davin WIL- 
KINSON. 


Cynthia Jenks, on a petition to the general assembly of Rhode Island, represent- 
ing that she was the executrix of the last will and testament of Jonathan Jenks, 
late of Winchester, in the state of New Hampshire, deceased; and the perso- 
nal property being insufficient to pay the debts of the estate ; obtained authority 
from the judge of probate to make sale of so much of the real estate of the deceased 
as should be necessary to pay the debts. Under this authority she sold and con- 
veyed certain lands in the state of Rhode Island, as belonging to the estate, and 
received a part of the consideration money, and the balance was to be paid when 
the deed executed by the petitioner should be ratified by the general assembly. 
The residue of the purchase money was represented to be absolutely necessary to 
pay the debts of the estate, and a ratification of the deed, &c. was prayed. In the 
lower house, June 1792, “ it was voted and resolved, that the said petition be re- 
ceived, and that thé said deed and the same is hereby ratified and confirmed, so 
far as respects the conveyance of any right or interest in said estate, mentioned in 
said deed, which belonged to the said Jonathan Jenks at the time of his decease.’ 
And in the upper house this resolve was read the same day, and concurred in. 

By the Court. The purchasers, under the deed sanctioned, received all the interest 
in the premises which had been vested in Jonathan Jenks, and which on his death 
vested in his heirs or devisees. The act of the legislature and the deed are uncon- 
ditional, and neither the heirs of Cynthia Jenks, nor any other persons can im- 
peach the deed by evidence of facts prior to the act of confirmation. 

The power of the legislature of Rhode Island in relation to the confirmation of such 
sales of real estate, is greater than the strict judicial power. They may sanction 
past transactions, where vested rights are not disturbed ; while the court can only 
authorize a title to be made in future. 


ON a certificate of division in opinion between the judges of the cir- 
cuit court of the United States for the district of Rhode Island. 


The case was submitted to the court by Mr Whipple, for the de- 


fendant, on a printed argument. Nocounsel appeared for the plain- 
uff. 


Mr Justice M’Lean delivered the opinion of the Court. 
The matters in controversy in this case are contained in certain 
points, on which the judges of the circuit court for the district of 








JANUARY TERM 1836. 295 
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Rhode Island were divided; and which have been certified for deci- 
sion to this court, under the act of congress. 

The plaintiffs brought their action of ejectment against the de- 
fendant, to recover possession of the land in controversy; and they 
claim as the heirs at law of Cynthia Jenks. It was proved that 
Jonathan Jenks, who was seised of the premises, and who died in 
January 1787, devised the land to his daughter Cynthia, a few days 
before his decease. 

The defendant’s counsel gave in evidence a certain deed, executed 
by Cynthia Jenks, executrix, to Moses Brown and Ariel Wilkinson, 
dated the 12th of November 1791, and a certain bond or warrant of 
the same date. 

Also the petition of Cynthia Jenks to the general assembly of 
Rhode Island, representing that she was executrix of the last will 
and testament of-Jonathan Jenks, late of Winchester, in the state of 
New Hampshire, deceased ; and that the personal property being in- 
sufficient to pay the debts of the estate, she obtained authority from 
the judge of probate to make sale of so much of the real estate of the 
deceased as should be necessary to pay the debts. And that under 
this authority she sold and conveyed certain lands in the state of 
Rhode Island, as belonging to the estate, and received a part of the 
consideration money ; and the balance was to be paid when the deed 
executed by the petitioner should be ratified by the general assembly. 
The residue of the purchase money was represented to be absolutely 
necessary to pay the debts of the estate, and a ratification of the deed 
&c. was prayed. 

In the lower house, June 1792, “it was voted and resolved, that 
the said petition be received, and that the said deed and the same is 
hereby ratified and confirmed, so far as respects the conveyance of 
any right or interest in said estate, mentioned in said deed, which 
belonged to the said Jonathan Jenks at the time of his decease.” 
And in the upper house this resolve was read the same day, and con- 
curred in. 

The questions adjourned to this court are as follows : 

1. Whether the confirmatory act, above stated, is sufficient to 
divest the title of the plaintiffs, if the sale of Cynthia Jenks, the exe- 
cutrix, confirmed by that act, was not necessary to pay the debts of 
her testator, Jonathan Jenks. 

2. Whether the burthen of proof of the existence of such debts, 
and the insufficiency of the personal estate, and also of the real 
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estate, which the said Jonathan Jenks, by his said will, authorized 
his executors to sell, and pay the same, or of either of said points, is 
on the defendant. 

3. Whether the said confirmatory act is prima facie evidence of 
the existence of such debts, and of such insufficiency of personal 
estate and real estate, so authorized to be sold as aforesaid. 

4. Whether the defendant is to be deemed and held to be a pur- 
chaser for a valuable consideration, bona fide, and without notice ; so 
that he can protect himself under his title aforesaid ; notwithstanding 
there might have been no deficiency of assets, and no debts of the 
testator remaining unpaid at the time of the sale of Cynthia Jenks, 
executrix as aforesaid, and the passage of the confirmatory act afore- 
said. 

5. Whether the description of the demanded premises in the said 
deed of Cynthia Jenks, taken in connexion with -the confirmatory 
act, is sufficient in law to divest the plaintiff's title to the same, and 
convey the same to the grantees. 

6. Whether the recital of the license of the judge of probate in 


New Hampshire, contained in the deed of Cynthia Jenks, dated’ 


November 12th 1791, and the recital of and reference to said license 
in the petition of the said Cynthia to the legislature, and the act 
passed, is prima facie evidence of such license. 

The whole of these questions, with the exception of a part of the 
fifth, that refers to a description of the premises, and which is not so 
stated as to enable the court to decide it, may be included in the 
simple inquiry, whether the grantees in the deed, confirmed by the 
legislature, took an absolute title to the premises in dispute. If 
this inquiry be answered in the affirmative, there is an end to all fur- 
ther inquiries; and if in the negative, it follows that the title and all 
the proceedings referred to, could only be considered as prima facie 
evidence of the facts represented. 

In 1829 this case was brought before this court by writ of error ; 
and the court then decided, that the legislature of Rhode Island had 
the power to pass the above act. 2 Peters 627. And the only ques- 
tion which remains for consideration is, the effect of such legislative 
act. 

If the legislature had power to confirm the deed in question, is it 
not made absolute by the confirmatory act? That such is the cha- 
racter of a title, made by an executor under an order of court, is ad- 
mitted; and is it not clear, that the sanction of the legislature must 
produce the same eflect ? 
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In this respect the power of the legislature of Rhode Island is 
greater than the strictly judicial power ; for they may sanction past 
transactions, where vested rights are not disturbed ; while the court 
can only authorize a title to be made in future. 

No fraud is alleged between the purchasers and executrix ; and 
the presumption is, that they acted in good faith. Nor does it ap- 
pear that the rights of strangers were affected by the sale. 

The purchasers then, under the deed sanctioned, received all the 
interest in the premises which had been vested in Jonathan Jenks, 
and which on his death vested in his heirs or devisees. The act of 
the legislature and the deed are unconditional; and neither the heirs 
of Cynthia Jenks, nor any other persons, can impeach the deed by 
evidence of facts prior to the act of confirmation. The legislature 
would have investigated the facts and confirmed the deed, to but 
little purpose, if it is to be considered only as prima facie evidence 
of title. In this view it would be necessary, in order to resist the 
title set up by tl. plaintiffs, to show that the administratrix pro- 
ceeded regularly in her acts of administration; and that the sale of 
the real estate of the deceased, in Rhode Island, was necessary to 
pay debits. But this is not the nature of the title received by the 
purchasers. So far as the deed, under the sanctions given to it, 
purports to convey ; all the right to the premises, of which Jonathan 
Jenks was seised at the time of his decease, was conveyed absolutely. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of Rhode 
Island; and on the points and questions on which the judges of the 
said circuit court were opposed in opinion, and which were certified 
to this court for its opinion, agreeably to the act of congress in such 
case made and provided ; and was argued by counsel : on considera- 
tion whereof, it is the opinion of this court that the grantees in the 
deed confirmed by the legislature of Rhode Island, took an absolute 
title to the premises in dispute in this cause ; which opinion answers 
the first, second, third, fourth and sixth questions so certified ; and 
also the fifth question, except that part of said fifth question which 
refers to a description of the premises, and which is not so stated as 
to enable this court to express an opinion; all of which is hereby 
ordered and adjudged, by this court, to be certified to the said circuit 


court. 
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BENJAMIN I. GILMAN, PLAINTIFF IN ERROR V. Peter G. Rives. 


Gilman obtained a judgment in an action of debt, instituted in the circuit court of 
Kentucky, against Rives and Lyne; and he instituted a suit against Rives, on 
the judgment, in the circuit court of West Tennessee. The declaration stated the 
judgment to have been joint, against Rives and Lyne ; and no reason was assigned 
in it, why Lyne was not a party to the suit. The defendant, Rives, demurred, 
and the circuit court sustained the demurrer. The judgment of the circuit court 
was affirmed. 

Generally speaking, all joint obligors and other persons bound by covenants, contract, 
or quasi contract, ought to be made parties to the suit; and the plaintiff may be 
compelled to join them all, by a plea in abatement for the non-joinder. But such 
an objection can only be taken advantage of by a plea in abatement; for if one 
party only is sued, it is not matter in bar of the suit, or in arrest of judgment, upon 
the finding of the jury, or of variance in evidence upon the trial. But the same 
doctrine does not appear to have been acted upon, to the full extent, in cases of 
recognisance and judgments, and other matters of record, such as bonds to the 
crown. If in cases of this sort it appears by the declaration, or other pleadings, 
that there is another joint debtor who is not sued, although it is not averred that 
he is living; the objection need not be pleaded in abatement, but it may be taken 
advantage of upon demurrer, or in arrest of judgment. 

A judgment that a declaration is bad in substance, (which alone, and not matter of 
form, is the ground of a general demurrer) can never be pleaded as a bar to a good 
declaration for the same cause of action. The judgment is in no just sense a 
judgment upon the merits. 


IN error to the circuit court of the United States for the district of 
west Tennessee. 
The case is stated at large in the opinion of the court. 


Mr Justice Story delivered the opinion of the Court. 

This a writ of error to the circuit court for the district of west 
Tennessee. 

The plaintiffin error, Gilman, brought an action of debt against the 
defendant in error, Rives, upon a joint judgment rendered in his favour 
against Rives and one Leonard H. Lyne, in the circuit court for the 
district of Kentucky. The declaration is in the following terms: 
“For that whereas the said Benjamin Ives Gilman, Jun., hereto- 
fore, to wit, at the November term, in the year of our Lord 1829, of 
the seventh circuit court of the United States, sitting in and for the 
district of Kentucky, at Frankfort in said state, before, &c., by the 
consideration and judgment of the said court, recovered against the 
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said Peter G. Rives and one Leonard H. Lyne the sum of 6860 dol- 
lars, then and there adjudged to the said B. I. Gilman, Jun. for his 
damages, which he had sustained by reason of the non-performance 
of the defendant and the said Leonard H. Lyne, of certain promises 
and undertakings then lately made by them to the plaintiff, and also 
his costs and charges by him about his suit in that behalf expended, 
whereof the said Peter G. Rives, the present defendant, and the said 
Leonard H. Lyne were convicted, as by the records, &c., which said 
judgment still remains in full force and effect, &c. ; whereby an ac- 
tion hath accrued to him the said B. I. Gilman, Jun., to demand and 
have of the defendant the said sum of 6860 dollars above demanded; 
yet the defendant, though often requested, &c.” 

To this declaration there was a general demurrer filed ; and upon 
the joinder in demurrer, the circuit court gave judgment in favour of 
the defendant, “that the declaration aforesaid and the matters in 
the same contained, are not good and sufficient in law to enable the 
plaintiff to have and maintain his action aforesaid,” &c. 

The present writ.of error is brought to revise that judgment. 

The sole question in the case is, whether the action was maintain- 
able against the defendant Rives alone; the judgment appearing on 
the face of the declaration to be a joint one against him and Lyne, 
and no reason being assigned in the declaration why Lyne was not 
made a party thereto. If it had appeared upon the face of the de- 
claration that Lyne was dead, or out of the jurisdiction of the court, 
or incapable of being made a party to the suit ; there is no doubt that 
the action might well be maintained against the other judgment 
debtor. The question then is, whether the non-joinder of Lyne, as 
a co-defendant, and the omission to aver any reason for such non- 
joinder, is a fatal defect, upon a general demurrer to a declaration 
thus framed. The matter might, without doubt, have been pleaded 
in abatement; and not having been so pleaded, it is contended that 
it cannot be taken advantage of upon general demurrer. 

The doctrine which is to govern in this case, is of a purely techni- 
cal nature; and turns upon the rules of good pleading. We have 
certainly no desire to encourage exceptions of this sort, for they are 
generally of a nature wholly beside the merits of the case. But still, - 
if they are founded in the general rules of pleading, and are sup- 
ported by authority ; it is our duty not to disregard them. 

Generally speaking, all joint obligors and other persons bound by 
covenants, contract, or quasi contract, ought to be made parties.to the 
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suit; and the plaintiff may be compelled to join them all, by a plea 
in abatement for the non-joinder. But such an objection can only 
be taken advantage of by a plea in abatement : for if one party only 
is sued, it is not matter in bar of the suit, or in arrest of judgment, 
upon the finding of the jury, or of variance in evidence upon the 
trial. Thus, for instance, if one obligor be sued upon a joint bond, 
and upon oyer the bond is spread upon the record, and thereby be- 
comes a part of the declaration, by which it appears that another 
person is named as a joint obligor; the party sued should not demur, 
but should plead in abatement.that the other sealed and delivered 
the bond, aud was in fall life ; for non constat, upon the oyer, that 
the other did seal and deliver the bond. ‘So it was held in Whelp- 
dale’s case, 5 Co. Rep. 119; and in Cabell v. Vaughan, 1 Saund. 
Rep. 291: and that doctrine has been constantly referred to ever 
since ; and was fully confirmed in Rice v. Shute, 5 Burr. Rep. 2611. 
But if it should appear upon the face of the declaration, or other 
pleading of the plaintiff, that another jointly sealed the bond with the 
defendant, and that both are still living ; the court will arrest the 
judgment, and the objection may be taken by demurrer : because the 
plaintiff himself shows that another ought to be joined ; and it would 
be absurd to compel the defendant to plead facts which are already 
admitted. It is unnecessary to do more to support this distinction 
than to refer to the learned note of serjeant Williams, to the case of 
Cabell v. Vaughan, 1 Saund. Rep. 291, note 4; where all the leading 
authorities are collected and commented on. 

But the same doctrine does not appear to have been acted upon, 
to the full extent, in cases of recognisance and judgments, and other 
matters of record, such as bonds to the crown. If in cases of this 
sort it appears by the declaration, or other pleadings, that there is 
another joint debtor who is not sued, although it is not averred that 
he is living ; the objection need not be pleaded in abatement, but it 
may be taken advantage of upon demurrer, or in arrest of judgment. 
Thus, in Blackwell v. Ashton, Alleyn’s Rep. 21, a scire facias was 
brought against three parties, upon a recognisance acknowledged by 
them and the principal, jointly and severally ; and upon a demurrer, 
the writ abated by good advisement, as the report says, because this 
being founded upon a record, the plaintiff ought to show forth the 
cause of the variance from the record. But if an action be brought 
upon a bond in the like case, there the defendant ought to show that 
it was made by them and others in full life, not named in the writ : 
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because the court shall not intend that the bond was sealed and de- 
livered by all that are named in it. There is another report of the 
same case, or of another case between the same parties, in the pre- 
ceding term of the court, in Styles’s Rep. 50, in which the points 
are somewhat differently stated ; but it is a very loose note. The 
case in Alleyn’s Rep. 21, has been fully recognised and acted on in 
the recent cases in the court of exchequer. In Rex v. Young, 2 Anstr. 
Rep. 448, there was a scire facias against two joint sureties upon a re- 
cognizance to the king; and the declaration stated that four persons 
became bound by the recognizance, without averring the other to be 
dead, or outlawed. There was a plea put in by the defendant, to 
which the crown replied ; and upon general demurrer the plea and re- 
plication were held to be bad. An exception was taken to the declara- 
tion that all the parties were not joined; and it was held a fatal objec- 
tion by the court. Lord chief baron Macdonald, in declaring the opin- 
ion of the court, said: “the defendant, however, rests on an objection 
to the declaration, that two of those jointly bound in the recognizance 
are sued without the rest, and without averring that the others are 
dead. And it is clear that this is a valid objection to it. But it has 
been contended that the objection should have been taken by a plea 
in abatement. That rule holds where the fact does not appear upon 
the declaration. But where it already appears on the declaration 
that others ought to have been joined, and are not, no plea is neces- 
sary. It is clear from the cases cited in 5 Burr. 2611, and that in 
Alleyn, which corresponds very accurately with the present.” The 
same point was adjudged in the same way by the same court in the 
subsequent case of Rex v. Chapman, 3 Anstr. Rep. 811.(a) 

As a question, therefore, of authority, the doctrine seems well 
settled ; and we cannot. say, that upon principle there is not good 
sense in requiring the plaintiff in his suit to assign some reason why, 
when he declares upon a joint judgment, he does not join others 
whom he states in his declaration to be jointly liable. 

The objection may be urged that the judgment upon a general 
demurrer, in this case, will be a good bar to any future suit brought 
against the present defendant upon the same debt, or against him 
and the other judgment debtor. We are of a different opinion as to 
both, if the declaration be properly framed; for a judgment that a 
declaration is bad in substance (which alone, and not matter of form, 


(a) See also the note of Messrs Pattison and Williams to the last edition of Saun- 
ders. 1 Saund. 291, note (c). 
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is the ground of a general demurrer) can never be pleaded as a bar 
to a good declaration for the same causé of action. The judgment 
is in no just sense a judgment upon the merits. If authority be 
wanting for this position, it will be found in the case of Lampen y, 
Kedgewise, 1 Mod. Rep. 207; where to an action in the nature of 
a conspiracy, the defendant pleaded a bad plea, and judgment was 
in part rendered against the plaintiff for the insufficiency of his de- 
claration ; but by mistake or design the judgment was entered that 
the plea was good, and ideo consideratum, instead of that the decla- 
ration was bad and insufficient, and ideo consideratum. Upon a 
second suit for the same cause of action, the former judgment was 
pleaded, and upon demurrer held no bar. And the court held, that 
notwithstanding this mistake in the entry, if the plea was bad it was 
no estoppel ; and the court accordingly took notice of the plea, and 
said upon that matter, as it falls out to be good or otherwise, the 
second action is maintainable or not. And judgment was accord- 
ingly given, nisi, for the plaintiff; but if the judgment had been pro- 
perly rendered, that the declaration was insufficient, &c., there was 
no doubt that the former judgment was no bar. 

But to avoid all possible difficulty on this point, in our own judg- 
ment we shall state the cause for which the declaration is held bad ; so 
that it cannot be a bar to any suit properly brought on the judgment. 

The judgment of the circuit court is therefore affirmed with costs. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of West 
Tennessee, and was argued by counsel; on consideration whereof, 
inasmuch as it appears to the court that the declaration and the mat- 
ters therein contained are not sufficient in law for the said Gilman 
to have or maintain his aforesaid action against the said Rives, he- 
cause it appears upon the declaration that there is another joint 
judgment debtor, the said Lyne, who is not. sued, nor any reason 
assigned why he is not joined in the suit; therefore, and for this 
cause, it is considered by the court that the judgment of the said 
circuit court be, and hereby is affirmed with costs. 
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Tue Unitep States, APPELLANTS Vv. STEPHEN D. FERNANDEZ AND 
OTHERS. 


A grant of land in Florida within the Indian boundary, by the governor acting 
under the crown of Spain before the cession of Florida to the United States, was 
confirmed to the grantee, by the decree of the judge of the eastern district of Flo- 
rida. The decree was affirmed on appeal. 

The subject of grants of land within the Indian boundary, which had not by any 
official act been declared a part of the royal domain, was fully and ably considered 
in the case of Johnson v. M’Intosh,8 Wheat. 543, 5 Cond. Rep.515. Every Eu- 
ropean government claimed and exercised the right of granting lands, while in the 
occupation of the Indians. 

The grants of land, in the possession of the Indians, by the governor of Florida, 
under the crown of Spain, were good to pass the right of the crown. The grants 
severed them from the royal domain, so that they became private property ; which 
was not ceded to the United States by the treaty with Spain. 


APPEAL from the superior court for the district of East Florida. 


The case was presented to the court by Mr Butler, attorney-gene- 
ral, for the United States; and by Mr White, for the appellees. 


Mr Justice Batpwin delivered the opinion of the Court. 

This is an appeal from the decree of the judge of the superior 
court for the eastern district of Florida, confirming the claim of the 
appellees to sixteen thousand acres of land, pursuant to the acts of 
congress for the adjustment of land claims in Florida. 

In the court below, the petition was in the form prescribed by law ; 
presenting a proper case for the exercise of the jurisdiction of the 
court. 

The claim of the petitioner was founded on his application to the 
governor of East Florida, for a grant of sixteen thousand acres of 
land, in consideration of his services to the Spanish government ; 
which was granted to him at the place specified, with directions to 
make the surveys there, or at any other that may be vacant. This 
grant was made, the 16th of November 1817; and surveyed in May 
and June 1818, in four different tracts. 

Various objections were made in the court below to the confirma- 
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tion of the title, which have not been pressed here, as they have been 
overruled in the previous decisions of this court. 

The only one which has not been distinctly considered, is to that 
part of the land surveyed which lies within the Indian boundary ; 
where, it is contended, the governor had no power to grant lands. 
In the case of Arredondo, the grant was of lands within the Indian 
boundary ; but which, by a proceeding in the nature of an inquest of 
office at the common law, were declared to be annexed to the royal 
domain, by their abandonment by the Indians. 6 Peters 741. In 
the case of Mitchell, the original grant was made by the Indians 
themselves, of lands which had not reverted or been ceded to the 
crown ; so that the broad question of the validity of an original grant, 
by the governor, of lands within the Indian boundary, which had not 
by any official act been decreed to form a part of the royal domain, 
has never come directly before us. It is now distinctly presented for 
our adjudication, and ought to be decided. 

This subject was so fully and ably considered in M’Intosh v. John- 
son, that we have only to refer to the language of the court to show 
that every European government claimed and exercised the right of 
granting lands, while in the occupation of the Indians. 8 Wheat. 
574, 579, 5 Cond. Rep. 515. The proclamation of 1763, which was 
the law of Florida while that province was under the dominion of 
Great Britain, gave express authority to the governor of that province 
to grant bounty lands to the officers and soldiers entitled under that 
proclamation. No other restrictions were imposed on them, than that 
they should not grant any lands beyond the bounds of their respect- 
ive governments, as described in their commissions. The general 
prohibition to grant lands reserved to the Indians, was confined to 
the governors of the other colonies or plantations in America. 6 
Laws United States 446. 

The government of East Florida was declared to be bounded, west 
by the Appalachicola and the Gulf of Mexico, north by a line drawn 
from the junction of the Chattahoochie and Flint rivers to the source 
of the St Mary’s river, and by the course of that river to the Atlantic 
ocean, and to the east and south by the Atlantic ocean and the Gulf 
of Mexico, including all islands within six leagues of the sea coast. 
6 Laws 444. Under the British government then, the governor of 
East Florida had express power to make grants of lands in the pos- 
session of the Indians. Spain never made any formal designation 
of boundary between the two provinces ; but practically, West Florida 
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extended east of the Appalachicola to the St Mark’s: this, however, 
left the whole country, to the east of the St Marks, within the eastern 
province, including the lands in question. 9 Peters 738. 

It does not appear that either government had ever established 
any definite boundary between them, and the Indians in East Flo- 
rida: the evidence to the contrary is very strong, as appeared in the 
case of Mitchell, 9 Peters 745, and as it appears in this record, p. 17, 
19. Nor does there appear to have been any restriction on the pow- 
ers of the governor to make grants of land under Spain, other than 
those imposed on the governors under Great Britain: both made 
grants without regard to the land being in the possession of the 
Indians: they were valid to pass the right of the crown, subject to 
their right of occupancy: when that ceased, either by grant to indi- 
viduals with the consent of the local governors, by cession to the 
crown, or the abandonment by the Indians; the title of the grantee 
became complete. 

On the general question, therefore, of the validity of grants of 
lands in East Florida in the possession of the Indians, we are of 
opinion that they were good to pass the right of the crown: the grant 
of the governor severed them from the royal domain, so that they 
became private property, which was not ceded to the United States 
by the treaty with Spain. 

We therefore adjudge the title of the appellee to be valid, and 
affirm the decree of the court below. 


This cause came on to be heard on the transcript of the record 
from the superior court for the district of East Florida, and was 
argued by counsel; on consideration whereof, it is ordered, adjudged 
and decreed by this court, ihat the decree of the said superior court 
for the district of East Florida in this cause be, and the same is 
hereby affirmed. 


VOL. x.—2 0 
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Tue Unitep STaTEs, APPELLANTS V. BERNARDO SEGUI, APPELLEE. 


A grant, by the Spanish government of a tract of land in Florida, confirmed. 

This court cannot attach any condition to a grant of absolute property in the 
whole of the land. It was made by the governor, in absolute property, with a 
promise of a title in form. He was the exclusive judge of the conditions to be 
imposed on his grant, and of their performance. 


APPEAL from the superior court for East Florida. 


This case was presented to the court, by Mr Butler, attorney-ge- 
neral, for the United States ; and by Mr White, for the appellee. 


Mr Justice Batpwin delivered the opinion of the Court. 

This is an appeal from the decree of the judge of the superior 
court for the eastern district of Florida, confirming the claim of the 
appellee to sixteen thousand acres of land; pursuant to the acts of 
congress for the adjustment of land claims in Florida. 

In the court below, the petition was in the form prescribed by law, 
presenting a proper case for the jurisdiction of the court. 

The claim of the petitioner was founded on his application to the 
governor of East Florida, for a grant of sixteen thousand acres of 
land, in consideration of his services to the Spanish government ; and 
for erecting machinery for the purpose of sawing timber. The 
grant was made by the governor, in absolute property, with a promise 
of a title in form. The date of the grant was the 6th of December 
1814. 

It has been suggested by the attorney-general, that though there 
was no express condition in the grant, one was implied from the con- 
sideration being in part the erection of a saw-mill. But we cannot 
attach any condition to a grant of absolute property in the whole 
quantity. It was exclusively for the governor to judge of the con- 
ditions to be imposed on his grant: he appears to have considered 
the services of the appellee a sufficient consideration, and made the 
grant absolute. 

The land was surveyed in one tract, at the place called for in the 
grant, on the 2d of September 1818. On an inspection of the 
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whole record, we are of opinion that the title of the petitioner to 
the land surveyed, is valid; and therefore affirm the decree of the 
court below. 


This cause came on to be heard on the transcript of the record 
from the superior court for the district of East Florida, and was 
argued by counsel ; on consideration whereof, it is ordered, adjudged 
and decreed by this court, that the decree of the said superior court 
for the district of East Florida in this cause be, and the same is 
hereby affirmed. 
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Tue Unitep States v. BENJAMIN CHAIRES AND OTHERS. 


A grant of land by the governor of East Florida, in consideration of services to the 
Spanish government, made before the cession of the territory of Florida to the 
United States, confirmed. 


APPEAL from the superior court for East Florida. 


This case was submitted to the court by Mr Butler, attorney- 
general, for the United States; and by Mr White, for the appellees. 


Mr Justice Batpwin delivered the opinion of the Court. 

This is an appeal from the decree of the judge of the superior 
court for the eastern district of Florida, confirming the claim of the 
appellee to twenty thousand acres of land, pursuant to the acts of 
congress for the adjustment of land claims in Florida. In the court 
below, the petition was in the form prescribed by law, presenting a 
proper case for the jurisdiction of the court. The claim of the peti- 
tioner was founded on an application to the governor of East Florida, 
made by Don Jose de la Moza Arredondo, for a grant of twenty thou- 
sand acres of land, in consideration of his services to the Spanish go- 
vernment; which was granted on the 20th of March 1817, at the place 
solicited, with a promise of a title in absolute property ; and surveyed 
in one tract on the 14th of September 1819. The petitioners also 
allege that they claim the whole land by purchase from Arredondo. 
On an inspection of the record we are of opinion that the title of 
Arredondo was valid to all the land contained in the survey; and 
(without deciding on the claim of the petitioner as derived from him) 
that the claim of the petitioner to the same ought to be confirmed. 

The decree of the court below is therefore affirmed. 


This cause came on to be heard on the transcript of the record 
from the superior court for the district of East Florida, and was 
argued by counsel ; on consideration whereof, it is ordered, adjudged 
and decreed by this court, that the decree of the said superior court 


for the district of East Florida in this cause be, and the same is 
hereby affirmed. 











= 





JANUARY TERM 1836. 309 


Tue Unitep STaTEs, APPELLANTS Vv. CHARLES SETON, APPELLEE. 


Under a grant of the governor of Florida, prior to the cession of the same to the 
United States, of sixteen thousand acres of land, for the purpose of erecting a 
water-mill, a survey of five hundred and twenty acres was made, and at another place 
a survey of fifteen thousand six hundred and thirty acres was also made. The 
court held, that the first survey of five hundred and twenty acres was valid, and 
that the survey of fifteen thousand four hundred and eighty acres was invalid ; but 
that the grantee has a title to fifteen thousand four hundred and eighty acres of 


vacant land; which he has a right to have surveyed, adjoining the survey of five 
hundred and twenty acres. 


APPEAL from the superior court for East Florida. 

This was a claim to land in East Florida, under a concession made 
by Don Jose Coppinger, governor of the province of East Florida, 
then under the dominion of the king of Spain, on the 6th day of May 
1816, to Charles Seton the claimant. The claimant, on the 26th 
day of Apri. 1816, applied by petition to governor Coppinger for leave 
to build a water saw-mill on Nassau river, in East Florida, ata place 
called Roundabout, and for the right to the quantity of land which 
was customary for his supply of timber. 

On the 8th of May following, the governor, in consideration (as he 
states in his decree made on said petition) of the benefit and utility 
which would redound to the improvement of the province, if what 
Don Charles Seton proposed, should be carried into effect ; granted to 
him, without injury to a third person, that he might build a water saw- 
mill at the place which he solicited; but, with the precise condition, 
that until he should establish said mill, said concession should be con- 
sidered as not made, and without any value or effect, until that event 
took place. That then, in order that he might not be injured by 
the increased expenses which he was preparing to incur; he might 
make use of the pine trees which were included in the square of five 
miles which he asked for. 

- Fifteen thousand six hundred and thirty acres of this land were 
surveyed by George J. F. Clarke, public surveyor of the province, 
agreeably to the calls of the concession, on the Ist of November 1816, 
which is stated in the petition to be adjoining to a tract of three hun- 
dred and seventy acres, which had been before surveyed by said 
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Clatke, as a part of said sixteen thousand acres; but it is alleged, 
that the certificate and plat of the three hundred and seventy acres, 
have been mislaid or lost. The claimant also alleges in the petition 
that, in the year 1817, he completed the building of said saw-mill, and 
that it was for some time in full operation. 

The district attorney, by his answer, filed on behalf of the United 
States, denies the power of the governor to inake the concession ; and 
insists that if he did possess competent power to make it, and if the 
condition was complied with, it gives to Seton no right of soil, but 
only a right to “ use the pine trees which were comprehended in the 
square of five miles which he asked for ;” anid that only while the mill 
was in operation: and that for several years past, Seton has entirely 
failed and neglected to keep the mill in operation, by which failure 
and neglect he has lost all right, even to the use of the pine trees. 

This claim is evidenced by a copy of the concession, certified by 
Thomas de Aguilar, late secretary of the government of this province, 
and by a duly certified copy of the survey and plat for fifteen thousand 
six hundred and thirty acres. A duly certified copy of another sur- 
vey and plat, made by said Clarke on the 16th of May 1816, for five 
hundred and twenty acres, at the place called Roundabout, was also 
produced. 

It is in evidence that Seton built the mill in the year 1817 or 1818 
(for the witnesses differ on this point), but all agree that it has not 
been in operation since 1819. 

Upon this state of the case, three questions were submitted in the 
court below : 

Ist. Had the governor power to make the grant? 

2d. If he had, what interest vested in Seton upon the establish- 
ment of the mill? 

3d. Does that interest, whatever it was, continue ? or did it cease 
with the destruction of said mill ? 

The claim was confirmed: the first question being considered as 
settled, and the court being of opinion that, upon the establishment 
of the mill, a full and complete title to the land itself vested in 
Seton, to which he is entitled, notwithstanding his neglect to keep it 
in operation. The United States appealed from this decree. 


The case was argued by Mr Butler, attorney-general, for the 
United States ; and by Mr White, for the appellee. 
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Mr Butler stated, that if the court shall consider the grant to the 
appelleé a valid grant, it will be for them to decide whether it shall 
endure beyond the ground occupied as a mill. Was it not a grant, 
on a condition subsequent, that the mill shall be kept in order? 
The grant is not to be understood as giving the trees until the mill 
was built—no further. 


Mr White, for the appellee, asked the attention of the court to the 
petition, which was for the right to use timber until the mill should 
be built; and afterwards for a right to the land. 

These grants are protected by the provisions of the treaty, which 
gave three years after it was made to complete the condition. But 
in this case the mill was built ; and what afterwards took place was 
of no moment. 


Mr Justice Batpwin delivered the opinion of the Court. 

This is an appeal from the decree of the judge of the superior 
court for the eastern district of Florida; confirming the claim of the 
appellee to sixteen thousand acres of land, pursuant to the acts of 
congress for the adjustment of land claims in Florida. 

In the court below the petition was in due form as prescribed by 
law, presenting a proper case for the exercise of jurisdiction by the 
court. 

The claim of the petitioner-was founded on his application to 
the governor of East Florida for a grant of sixteen thousand acres of 
land, for the purpose of erecting a water saw-mill thereon and the 
supply of timber therefor; which was granted by the governor, in 
consideration of the benefits which would thereby redound to the 
province. The grant was made the 16th of May 1816, but with the 
precise condition, “ that until he shall establish said mill, this con- 
cession shall be considered as not made, and without any value or’ 
effect until that event takes place.” The mill was built in 1817, 
pursuant to this condition, and in due performance thereof. On the 
16thof May 1816, a survey of five hundred andtwenty acres was made 
at the place called for by the petition and grant; another survey of 
the residue of sixteen thousand acres was surveyed at another place on 
the 16th of November 1816; the first survey was declared valid by 
the court below, the second was rejected. The claim was adjudged 
valid, and the survey of the residue of the land directed to be made 
at the place called for in the grant. On an inspection of the whole 
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record, we are of opinion that the title of the petitioner is valid to the 
five hundred and twenty acres surveyed at the place called for by 
the grant, and not valid as to the survey of fifteen thousand six hun- 
dred and thirty acres; but that his title is valid to fifteen thousand four 
hundred and eighty acres of vacant land which he has a right to have 
surveyed, adjoining the said survey of five hundred and twenty acres, 
according to the decree of the court below. Their decree is, there- 
fore, affirmed. 


This cause came on to be heard on the transcript of the record from 
the superior court for the district of East Florida, and was argued by 
counsel ; on consideration whereof, it is ordered, adjudged and de- 
creed by this court, that the decree of the said superior court for the 
district of East Florida in this cause be, and the same is hereby 
affirmed. 
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Tue Unitep Srates, aPPELLANTs v. CuarLes F. Sippawp, ap- 
PELLEE. 


A petition was presented to the governor of Florida, before the cession of the terri- 
tory to the United States, setting forth that the petitioner was desirous of erecting 
machinery for sawing timber, &c., and asking “ permission for that purpose, with 
the corresponding survey of the grant of land of five miles square, sixteen thou- 
sand acres, or its equivalent, in the event that this situation will not permit the 
said form; which land will insure the continued supply of timber. The per- 
mission was granted, without injury to third persons, under the express con- 
dition that until the establishment of the mill, the grant of the land, which 
will be a square of five miles, in order that he may use the timber, shall be of no 
effect.”” A survey was made of ten thousand acres, but no more than that quan- 
tity could be had at the place described; and the residue of the grant, six thousand 
acres, was afterwards surveyed in other places, at distances of twenty and thirty 
miles. In 1819, the grantee commenced the erection of amill, which was afterwards 
carried away by floods. In 1827, another mill was commenced, which was destroyed 
by fire in July 1828 ; and in October 1828 another mill was commenced, which went 
into operation in 1829. The superior court of East Florida confirmed the survey 
of ten thousand acres, and rejected the two surveys amounting to six thousand 
acres. Held: that the grantee was entitled to the whole sixteen thousand acres. 

By the eighth article of the treaty of cession of Spain to the United States, the 
same time is allowed to the owners of land granted under the authority of Spain, 
to fulfil the conditions of their grants, after the date of the treaty, as was limited in 
the grants. It has been decided by this court, in the case of Arredondo, that as to 
individual rights, the treaty is to be considered as dated at its ratification. 

’ Ithas been decided, in Arredondo’s case, that that provision of the treaty as to the per- 

formance of the conditions in grants, is not confined to owners of land by occu- 
pancy or residence ; but extends to persons who have a legal seisin and posses- 
sion of land, in virtue of a grant ; and that, in the situation of the province, and the 
claimants to land at the time of the cession, it was enough that they should show 

a performance of the condition cy pres. 


APPEAL from the superior court of East Florida. 

This was a claim to land in East Florida, presented to the su- 
perior court of East Florida, by the appellee, founded on a conces- 
sion for sixteeri thousand acres of land, made by Don Jose Coppin- 
ger, governor of the province of East Florida, to Charles F. Sibbald, 
the claimant, on the 2d day of August 1816 ; for five miles square, or 
sixteen thousand acres of land. 

On the 16th day of July 1816, the petitioner, Charles F. Sibbald, 
presented his petition to governor Coppinger, supplicating his per- 
mission to construct a water saw-mill on the creek called Six Miles; 
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alias Little Trout creek, on the north side of the river St John’s and 
that of Nassau, the creeks of which empty their waters into the said 
St John’s river; with the corresponding surety for the grant of 
lands embraced in a line of twoand a half miles to each wind, mak. 
ing a square of five miles, or its equivalent, in the event that this 
situation will net permit the same form; which land, he says, will 
insure the continued supply of timber. 

On the 2d of August of the same year, the governor made his de- 
cree, granting the permission solicited ; under the express condition 
that, until the establishment of the mill, the grant of the land, which 
will be of two miles and a half to each wind, making a square of 
five miles, in order that he may use the timber, &c., shall be of no 
effect. 

Ten thousand acres of this land were surveyed upon Little Trout 
creek, agreeably to the calls of the grant. Four thousand acres 
were surveyed by George J. F. Clarke, public surveyor, on the 8th 
day of February 1820, in Turnbull’s swamp, at Mosquito, more than 
one hundred miles to the southward from the first location, and be- 
tween which and it there is no water communication except by the 
open sea; and the remaining two thousand acres were, on the 20th 
of February 1820, surveyed by said Clarke, at Bow Legs hammock, 
about the same distance to the west, and from the first survey, be- 
tween which and those two thousand acres, there is no water com- 
munication at all. 

The petitioner alleges, that in compliance with the condition of 
said grant, he, in the year 1819, expended six or eight thousand 
dollars in the erection of a water saw-mill, which was nearly com- 
pleted ; but that, owing to various difficulties, and the embarrass- 
ments of said province, the mill did not go into operation. 

That, since the cession of the Floridas to the United States, he has 
expended upwards of twenty thousand dollars in the erection of a 
steam saw-mill on the tract of ten thousand acres, which was com- 
pleted, and some time in full operation ; but that in the month of 
July 1828, it was entirely destroyed by fire, and that he has since 
commenced another, upon a much more extensive scale. This last 
has been completed since the filing of the petition in this case. 

The answer of the district attorney denies the power of the go- 
vernor to make this grant; and puts the claimant to the proof of all 
the allegations contained in his petition, and insists that he has not 
complied with the condition of the concession. 
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That by a decree of governor Coppinger, bearing date the 29th of 
October of the same year (White’s Compilations), the term of six 
months was limited for the performance of the conditions of all grants 
of this nature ; and that it was then especially decreed by said go- 
vernor, that all those grants, the conditions of which were not per- 
formed at the expiration of said six months, should be null and void, 
and that the lands should be annexed to the class of public land ; 
which decree was subsequently, to wit on the 18th day of January 
1819, by another decree of the same governor, fully affirmed: and 
that the said Charles F. Sibbald did not erect the said saw-mill 
within the said term of six months, and that consequently said con- 
cession, at the expiration thereof, became null and void, and the lands 
were annexed to the class of public lands. 

The original concession in this case was not to be found in the 
archives; but a copy certified by Thomas de Aguilar, late secretary 
of the government of the province, was produced and proved. 

The proof in relation to the building of the mills, is substantially 
as stated in the petition, and a duly certified copy of the survey was 
also produced. 

Points submitted on the part of the United States in the court 
below : 

1. As to the power of the governor to make the grant. 

This question is considered by the court below, as settled by the 
several decisions of the court. 

2. Asto the validity of the surveys of four thousand and two 
thousand acres. 

This was also considered as settled against the claimant by the 
decision of this court ; and the claimant has appealed as to this part 
of the decree. 

3. Did Sibbald, the grantee, perform the condition of this conces- 
sion, either literally or substantially 4 

The superior court decided in favour of the petitioner, for ten 
thousand acres; and against the claim of the petitioner to the six 
thousand acres. 

Both parties appealed to this court. 


Mr White, for appellee. 
This is what is called a mill grant ; a grant of a prescribed quan- 
tity of land, on the express condition of establishing a water saw- 
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mill on the river St John, and Cone’s, or watercourse, called Six 
Mile or Trout creek. No specific time is limited in the decree within 
which the mill was to be erected and put in operation. The go- 
vernor contented himself with declaring that, until the memorialist 
should “settle (establish) the said mill, this grant shall be of no 
effect.” 

The evidence in the record is ample to show that this condition 
was fully complied with. The first mill was built in 1819, and car- 
ried away by a freshet. The second was built in 1827, and was in 
operation until 1828, when it was destroyed by fire, in July 1828. 
The third, and last, was built and went into operation in 1829. 

United States v. Richard, 8 Peters 470. This is a case of a simi- 
lar grant made by the same governor, which was confirmed by the 
supreme court, of a later date than this. In that case, as in this, 
the condition was not complied with until after the 24th of January 
1818. That case also decides that these grants conveyed the lands, 
and not the timber merely. The grant to the claimant was made 
on the 2d of August 1816; and the certificate of the secretary bears 
date on the succeeding day. 

The memorial asks for an order of survey, “ together with suita- 
ble warrants to survey the ground ;” and this is granted by the de- 
cree, “concedo su permisso.” Under this authority, the surveyor- 
general surveyed the prescribed quantity of lands in detached parcels, 
on the 2d of May 1819, and on the 8th and 20th of February 1820. 

In Richard’s case, above referred to, the surveys were made in de- 
tached parcels, and ata later period than this. United States-v. 
Clarke, 8 Peters 436. This, and the other cases decided at the 
same term, all affirm the authority of the governors of East Florida 
to make these grants. 

Where the grants had issued before the 24th of January 1818, 
they recognise the authority of the governors to make orders of sur- 
vey for the lands granted ; and of the surveyor-general to execute 
them after that date. But the court, in that case, rejected a claim 
to land, taken up under an order of survey, changing, as to a part of 
the land, the location specified in the original grant, which order 
was made on the 25th of January 1819 ; considering it as equivalent 
to a new grant: and the supposed analogy between that case and 


the one now under consideration presents the only question which 


can arise here. 








b 


fi 
J 


a 


, —e * mR =e 











JANUARY TERM 1836. 317 


[United States v. Sibbald.] 

A brief examination of that case, in its application to the one at 
bar, will show the want of analogy between them. 

On the 3d of April 1816, George F. Clarke obtained a grant of 
five miles square, with a specific location, “on the west side of St 
John’s river, above Black creek, at a place called White Spring.” It 
was an absolute title for so much land at a specified place, with the 
usual proviso, “ without prejudice to others.’ But Mr Clarke was 
not satisfied with the land granted to him. Although there was 
sufficient vacant or public land at the specified place to make up the 
quantity granted, yet it “did not answer his expectation ;” and stat- 
ing this fact in his petition to the governor, on the 25th of January 
1819, he asked that the surveyor might be authorized to survey the 
one half of the quantity specified in the first grant at another place, 
viz. “on the Hammock, called Lang’s and Cone’s, on Mizzel’s lake.” 
And the governor so ordered it. This raised the question in that 
case. 

The court held that this change of location could not be authorized 
by the governor after the 24th of January 1818; that the grant to 
Clarke conveyed the land described in it, and no other; and that a 
permit to survey other lands was, in effect, a new order of survey, 
which the governor had not power to make on the 25th of January 
1819. The principle is not questioned ; but that is not the case of 
the present claimant. 

The memorialist, Charles Sibbald, applied for a situation on which 
to erect his mill, which he specified, and for a grant of land of five 
miles square, “together with suitable warrants for the survey of 
ground, which occupies two and a half miles on every side, making 
a square of five miles, or an equivalent quantity, in case this situa- 
tion may not allow of the said figure.” And “the same is granted” 
by the governor—Concedo su permisso. 

The reference in the decree to the memorial makes the latter in- 
strument part of the decree itself. Then it is a grant or concession 
of a tract of land two and a.half miles on every side, making a square 
of five miles, on Trout creek, or an equivalent quantity elsewhere ; 
in case that situation may not allow of the said figure. In other 
words, the grant, quoad the location, was alternative. It was to be 
surveyed on Trout creek if that situation should allow of the said 
figure ; that is, if a sufficient quantity of vacant or public land should 
be found there: but if not, authority was given to take up the der 
ficiency, “ its equivalent,” elsewhere. 
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It was apprehended at the time the grant was issued (August 2, 
1816), that the requisite quantity of vacant or public land would not 
be found on Trout creek. This is manifest by the language of the 
memorial, and the decree which adopts it. 

The power to change the location, as to such deficient quantity, 
to search for an equivalent elsewhere, was therefore given by the 
grant itself. It is not a new order of survey granted by the governor 
after the 24th of January 1818, authorizing a change of location, 
as in Clarke’s case ; but itis a contingent authority to change the 
location embodied in the grant given on the 2d of August 1816; at 
a time when the powers of the governor were not restrained by the 
limitations in the treaty. The total want of analogy between it and 
the case of the United States v. Clarke will therefore be obvious. 

The governor, in this case, grants to Charles Sibbald a tract of 
land of five miles square, to be surveyed at the place specified in his 
memorial, Trout creek, if a sufficient quantity of vacant or public 
land should be found there; but if not, then to be surveyed else- 
where, where an equivalent quantity of vacant land could be found. 
It was, in other words, (so far as regards the quantity which might 
be deficient at Trout creek, from the want of a sufficient quantity of 
vacant lands there) a grant of land without a specific location ; and 
the objection resolves itself into the inquiry, ‘ Whether the governor 
had power to make such a grant on the 2d of August 1816? If 
the question were now of first impression, it would seem to be free 
from difficulty. 

The governor grants to the petitioner a certain prescribed quantity 
of the public domain. What part of this domain would be embraced 
in the grant was uncertain at the date of the concession, because of 
the uncertainty whether the prescribed quantity of public land could 
be found in the place where the petitioner desired, and the governor 
was willing that the grant should be laid: sed id certum est quod 
certum reddi potest ; and the governor provided the means by which 
this certainty should be attained. The memorial asks for, and the 
decree grants, a certain quantity of land, at a particular place ; and, 
contingently, that a part of it may be surveyed elsewhere, “ together 
with suitable warrants for a survey” of this land, or its equivalent. 

The decree allows the prayer, and directs the issue of “ the appro- 
priate certificate from the secretary’s office in customary form.” That 
certificate in customary form was the copy of the memorial and de- 
cree ; and these were the warrant to the surveyor to determine the 
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contingency on which the authority to change the location would 
arise. 

The power was properly delegated to the surveyor, because the 
contingent authority to change the location depended upon a fact, 
(whether there was a sufficient quantity of vacant land on Trout 
creek) which it was the appropriate duty of that officer to ascertain. 
The execution of the warrant by the survey of land, in pursuance of 
the authority thus given, rendered certain that (the location of the 
land) which was before uncertain, and thus completed the petition- 
er’s title. 

But looking to the decision heretofore made on the various cases 
from Florida, even this argument seems unnecessary. The treaty 
declares valid all grants made “by his catholic majesty, or his lawful 
authorities.” That the governor of East Florida was one of these 
lawful authorities, was decided in Clark’s case. The governor of 
East Florida, who, it is thus ascertained, was authorized to grant 
lands in that territory, did, in point of fact, make this grant ; with 
this contingent authority to change the location, in due form. 

And the court say in that case, “a grant made by a governor, if 
authorized to grant lands in his province, is prima facie evidence that 
his power was not exceeded. The connexion between the crown 
and the governor justifies the presumption that he acts according to 
his orders. Should he disobey them, his hopes are blasted, and he 
exposes himself to punishment. His orders are known to himself 
and those from whom they proceed, but may not be known to the 
world.” 

This was but a reiteration of the principle decided in the case of 
Arredondo ; and the court add, “ he who would controvert a grant 
executed by the lawful authority with all the solemnities required 
by law, takes upon himself the burthen of showing that the officer 
has transcended the powers conferred upon him, or that the trans- 
action is tainted with fraud.” The time was, when these principles 
were resisted with the utmost confidence; but they have now the 
sanction of judicial authority. 

This grant by governor Coppinger, with the contingent authority 
to change the location, then, is prima facie evidence that he did not 
exceed his power in making it. But still further, it is entitled to the 
same consideration in this court as it would have received, “if the 
territories had remained under the jurisdiction of his catholic majes- 
ty,” by the authorities of Spain. 
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We have an opportunity to know what that consideration was. 
The grant was made in 1816 ; the exchange of flags took place in 

1822. During the intervening time, the territories remained “ under 

the jurisdiction of his catholic majesty.” 

The surveyor is entitled to the benefit of the principle which is 
common to all officers charged with the performance of public duties. 

Under the grant of governor Coppinger, the lands were surveyed 
so far as vacant lands were found at the spot designated by the 
grant; and, when these were exhaused, the surveyor sought, as he 
was required to do by the terms of the grant, an equivalent elsewhere, 
and returned his surveys to the proper office, as he was bound to do. 

The presumption that he did these things, in al. verb., that he did 

his duty, is the necessary result of the principle. How it corres- 

ponded with the fact, is manifest from the conduct of the Spanish 
authorities. 

The memorialist took possession of his lands, built and rebuilt his 
mills ; and his title was never questioned by those authorities. 

It seems wholly unnecessary to extend these remarks. 








The attorney-general, for the United States, contended that there 
were some material words in the grant to Richard, 8 Peters 407, 
which are not to be found in the grant under the consideration of 
the court. The words are, in Richard’s case, “a grant of an equiva- 
lent quantity.” 

This grant is also of a square of five miles; and the plain import of 
the terms is, that the surveys shall not be disconnected. 

The grant is made on the limited application for land at a place 
designated, for sixteen thousand acres. Under this grant ten thou- 
sand acres were surveyed at this place ; and afterwards two tracts 
one hundred miles off, one of four thousand, and one of two thousand 
acres. The court of Florida on this account properly refused to con- 
firm the two last surveys. 

There is another ground of objection. Sibbald had not performed 
the condition of the grant. It is expressly declared, that until the 
condition is performed it shall have no effect. The saw-mill was 
not constructed until three years after the grant was made. In 
the interval, on the 29th of October 1819, governor Coppinger had 
made an order limiting the execution of all such grants to six months. 
White’s Compilations 250. 


it was entirely competent for governor Coppinger to make an order 











limi 
don 
unt 
an 


else 
que 
of 1 
at 


otl 
th 


a 


JANUARY TERM 1886. 321 


[United States v. Sibbald.} 
limiting the performance of such a condition to six months; Arré- 
dondo’s case, 6 Peters 691; and no title vested under the grant 
until the condition was executed ; or, if he had, until performance, . 
an equitable title, he was bound to comply with the condition: 

If the petition of Sibbald had prayed for an equivalent in land 
elsewhere, in the event of his not being able to obtain the requisite 
quantity at one place ; no .objection on the ground of the severance 
of the surveys would be made. But the petition is for an equivalent 
at the place. 

No permission from governor Coppinger to take the land in any 
other place is shown ; and the act of the surveyor without such aus 
thority is of no avail. 

In Clarke’s case the words are, “or its equivalent.” 8 Peters 440, 
But the court decided that the land described in the petition, and no 
more, was granted. 


Mr Justice Batpwin delivered the opinion of the Court. 

These are cross appeals from the decree of the judge of the supé« 
rior court of East Florida, on the petition of Sibbald ; praying for a 
confirmation of his claim to sixteen thousand acres of land, pursuant 
to the acts of congress for adjusting land claims in Florida. 

The petition was in the form prescribed by law, presenting a case 
proper for the exercise of the jurisdiction of the court below. On 
the 16th of July 1816, the petitioner applied to the governor of East 
Florida, setting forth that he was desirous of erecting machinery for 
sawing timber on Little Trout creek, on the north side of the river 
St John’s and that of Nassau: ‘he asks permission for that purpose, 
with the corresponding surety of the grant of land of five miles square, 
or its equivalent, in the event that this situation will not permit the 
said form; which land will insure the continued supply of timber.” 

On the 2d of August 1816, the governor decrees, “the permission 
solicited by this party is granted, without injury to third persons; 
under the express condition that until the establishment of the mill, 
the grant of the land, which will be a square of five miles, in order 
that he may use the timber, shall be of no effect,” &c. Pursuant 
to this grant, a survey was made on the 2d of May 1819, of ten, 
thousand acres, at the place called for in the grant. In February 
1820, four thousand acres were surveyed in another place, called: 
Turnbull’s Swamp, at the distance of thirty miles from the first sur« 
vey; and afterwards, the residue, two thousand acres, was surveyed, 
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at a place called Bow Legs Hammock, at the distance of twenty or 
thirty miles. In 1819, Sibbald commenced the*erection of a saw- 
mill on the ten thousand acre tract, and continued it till its comple- 
tion, except the dam; which would have been completed had" not 
the negroes and horses employed been stolen: and while the mill- 
wright was absent in pursuit of them, the dam was carried away by 
a freshet. The work was then abandoned, after an expenditure of 
more than 5000 dollars. In September 1827, another mill was 
built and in operation; which was destroyed by fire in July 1828. 
Another was commenced in October 1828, which went into opera- 
tion in June 1829, and so continues to the present time; is of 
seventy horse power, and calculated to saw twenty thousand feet of 
lumber a day. 

By the decree of the court below, the claim of the petitioner was 
confirmed as to the ten thousand acre survey on Trout creek, and 
rejected as to the two remaining surveys of four thousand, and two 
thousand acres; from which decree both parties appealed. Various 
objections to the claim were made on the hearing, but only two were 
relied on here. 

1. That the grant was on a condition precedent, which was not 
begun to be performed till the grant became forfeited by the order of 
the governor, made the 29th of October 1818, declaring all grants 
made in consideration of mechanical improvements to be made, to 
be void if the conditions were not performed in six months. It is 
unnecessary to decide on the effect of this order; or whether by the 
acts which authorize the courts of Missouri and Florida to decide on 
claims to lands therein, congress intended to assert a right by for- 
feiture for condition broken, to lands which had been once legally 
granted. The evidence in this and the other cases which have been 
decided, is very full and clear, that no grant has ever been annulled 
or revoked by the Spanish authorities for any cause ; and that there 
is no instance of a governor having granted land which had been 
before granted on condition: and it may well be doubted, whether it 
would have been re-annexed to the royal domain had the province 
remained under the dominion of the king of Spain: nor is there any 
provision of any law of congress, which specially requires the court 
to inquire into the performance of conditions on which grants were 
made. 

By the eighth article of the treaty of cession by Spain to the United 
States, the same time is allowed to the owners of land so granted, to 
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fulfil the conditions of their grants after the date of the treaty, as was 
limited in the grants. We have heretofore decided, in the case of 
Arredondo, that as to individual rights, the treaty is to be considered 
as dated at its ratification ; 6 Peters 748, 749: the erection of a mill 
in 1819 or 1820 would, therefore, be in time to save a forfeiture. No 
time was limited in the grant ; and no greater effect can be given to 
the governor’s order fixing the time for the performance of conditions, 
than if the limitation had been contained in the grant. We have 
also decided, that this provision of the treaty is not confined to own- 
ers in possession of lands by occupancy or residence, but extends to 
all persons who have a legal seisin and possession of land in virtue 
of a grant; 6 Peters 743: and that in the situation of the province 
and the claimants to land at the time of the cession, it was enough 
if they would show a performance of the condition cy pres. We are 
therefore of opinion that the petitioner began the erection of the mill 
in time to save the forfeiture ; and that he has shown the performance 
of such acts as amount to a compliance with the condition, according 
to the rules of equity which govern these cases. 

2. It is objected that the terms of the grant do not authorize 
a survey of any part of the sixteen thousand acres, in any other than 
in the place called for. The petition was for a grant of sixteen 
thousand acres, or its equivalent, if its situation would not admit of 
this form ; the permission solicited was granted, which by reference 
makes the petition a part of the grant. Itis in full proof that the 
quantity could not be surveyed at the place designated without in- 
terfering with land which had been previously granted ; which would 
have been contrary to the express words of the grant, “ without in- 
jury,to third persons.” Itis also in proof, without contradiction, that 
in order to obtain the ten thousand acres on Trout creek, it was ne- 
cessary to go round one or two different tracts, and that no more 
could have been obtained any where near it of any value ; the shape 
of the survey is irregular, and not at all in conformity with the rules 
prescribed to surveyors; which require the surveys to be in rectan- 
gular parallelograms, the front of which on rivers, creeks and reads 
not to exceed one third of the depth. It was certainly the intention 
of the petitioner and the governor, that there should be a grant of five 
miles square, which was the usual quantity granted in consideration 
of the erection of mills: and we think that taking the petition and 
grant, together with the manifest intention of both parties, the equi- 
valent for any deficiency on Trout creek may be referred to quantity 
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rather than to the form of the survey. It would be a very rigid con- 
struction of the grant, to make the privilege of altering the shape of 
the survey, an equivalent for the loss of six thousand acres of land. 
That such was not the intention of the governor is evident from the 
evidence of Mr Fernandez ; who testifies, that on ascertaining that 
part of the land had been previously granted, he informed the go- 
yernor, who gave Sibbald the right to locate his grant at any vacant 
place suitable for the erection of a saw-mill. The surveyor-general 
of the province testified, that he filled that office in East Florida from 
1811 to 1821, that he located grants by surveying any land which 
was designated by the grantee, to which no objection was made by 
any of the authorities under the Spanish government ; and which 
was considered an inherent privilege of the grantee without any order 
from the government. We are therefore of opinion, that the title of 
the petitioner to the whole quantity of land specified in the grant is 
valid by the law of nations, of Spain, the United States, and the 
stipulations of the treaty between Spain and the United States for 
the cession of the Floridas to the latter; and ought to be confirmed 
to him; according to the several surveys made as returned with the 
record. We do therefore order, adjudge and decree, that the decree 
of the court below, confirming the title of the petitioner to the ten 
thousand acres on Trout creek, be, and the same is hereby affirmed. 
And proceeding to render such decree as the court below ought to 
have rendered, this court doth further order, adjudge and decree that 
the decree of the court below, rejecting the claim of the petitioners 
to the land embraced in the surveys of four thousand acres, and of 
two thousand acres, as returned with the record, be, and the same 
is hereby reversed and annulled. That the claim of the petitioner 
to the same be, and the same is hereby confirmed and declared valid ; 
and that the surveyor of public lands in the eastern district of Flo- 
rida be, and is hereby directed to do and cause to be done, all the 
acts and things enjoined on him by law in relation to the lands. 
within said surveys. 


This cause came on to be heard on the transcript of the record 
from the superior court for the district of East Florida, and was ar- 
gued by counsel. On consideration whereof, it is ordered, adjudged 
and decreed by this court, that the decree of the said superior court 
confirming the title of the petitioner to the ten, thousand, acres on 
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Trout creek be, and the same is hereby affirmed; and that the resi- 
due of the decree of the said superior court be, and the same is hereby 
reversed and annulled. And this court, proceeding to render such 
decree as the said superior court ought to hive rendered, doth order, 
adjudge and decree, that the claim of tk etitioner to the land em. 
braced in the surveys of four thousand awes and of two thousand 
acres, as returned with and contained in the record, is valid, and that 
the same be, and is hereby confirmed. And it is further ordered, 
adjudged and decreed by this court, that the surveyor of public 
lands in the eastern district of Florida be, and he is hereby directed 
to do, and cause to be done, all the acts and things enjoined on him 
by law in relation to the lands within said survey. And that the 
said cause be, and the same is hereby remanded to the said superior 
court to cause further to be done therein, what of right and according 
to law and justice, and in conformity to the opinion and decree of 
this court, ought to be done. 


The same decree was given in the case of Sibbald, appellant v. 
The United States. 
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John Smith, T. claimed a confirmation of a grant of land by the governor-general of 
Louisiana, made on the 11th of February 1796. Louisiana was ceded by France 
to the United States by the treaty of 1803. In 1811 surveys were made under 
the grant of several tracts of land, varying in numbers of acres, and several of 
them including lead mines. No survey of any land was made under the grant, 
until after the treaty of cession. By the decree of the district court, the claim was 
rejected, and that decree was affirmed by the supreme court. 

It was never doubted by this court that property of every description in Louisiana 
was protected by the law of nations, the terms of the treaty, and the acts of con- 
gress; nor that in the term “ property was comprehended every species of title, 
inchoate or perfect; embracing those rights which lie in contracts; those which 
are executory, as well as those which are executed. In this respect the relation 
of the inhabitants to their government is not changed. The new government 
takes the place of that which has passed away.”’ 4 Peters 512. 

The act of congress of 1804, which submitted claims to land in Louisiana to judicial 
cognizance, confined the court to such claims as had been 4egally made, granted 
or issued before the 10th of March 1804, which were protected by the treaty of 
1803, and might have been perfected into a complete title under the laws, usages 
and customs of Spain, if she had continued to hold the government of the province. 

It was also made the duty of the court to conduct the proceedings on all petitions 
according to the rules of a court of equity, and to decide upon them according to 
the principles of justice, and the laws and ordinances of the government under 
which the claim originated. In thus consenting to be made defendants in equity 
at the suit of every claimant for land in Missouri; the United States waived all 
rights which the treaty could give them as purchasers for a valuable consideration 
without notice. They bound themselves to carry into specific execution by patent, 
every grant, concession, warrant or order of survey which, before the 10th of March 
1804, had created any legal or equitable right of property in the land so claimed ; 
so that in every case arising under the law, one general question was presented for 
the consideration of the court: Whether, in the given case, a court of equity could, 
according to its rules and the laws of Spain, consider the conscience of the king 
to be so affected by his own, or the acts of the lawful authorities of the province, 
that he had become a trustee for the claimant, and held the land claimed by an 
equity upon it amounting to a severance of so much from his domain, before the 
10th of March 1804, in Missouri, and the 24th of January 1818, in Florida, the 
periods fixed by the law in one case, and the treaty in the other. 

The principles which have been established by the decisions of the court, in relation 
to claims to lands under grants from the crown of Spain, or the officers of Spain 
authorized to make grants. 

No claim to land in Missouri can be confirmed under the acts of 1824 or 1828, unless 
by a grant, commission, warrant or order of survey for some tract of land described 
therein, to make it capable of some definite location, consistently with its terms, 
made, granted or issued before the 10th of March 1804, or by an order to survey 
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any given quantity, without any description or limitation as to place, which shall 
have been located by a survey, made by a proper officer before that time. 

Congress did not contemplate the submission of any claims to the court, except such 
as, on confirmation, could be surveyed and patented, and on rejection would be 
thenceforth held and taken to be a part of the public lands ; though cases of claims 
to make a prospective severance of particular tracts from the general domain, when 
the grant was wholly indefinite, would require a distinct provision. Spain never 
permitted individuals to locate their grants by mere private survey. The grants 
were an authority to the public surveyor or his deputy to make the survey asa 
public trust, to protect the royal domain from being cut up at the pleasure of the 
grantees. A grant might be directed toa private person, or a separate official order 
given to make the survey ; but without either, it would not be a legal execution of 
the power. 

The laws of the United States give no authority to an individual to survey his grant 
or claim to lands; he may make lines to designate the extent and bounds of his 
claim, but he can acquire no rights thereby. Neither in this, or the record of any 
of the cases which have been before this court, has it seen any evidence of any law 
of Spain, local regulations, law or usage, which makes a private survey operate to 
sever any land from the royal domain. On the contrary, all the surveys which 
have been exhibited in the cases decided, were made by the surveyor-general of the 
province, his deputies, by the special order of the governor or intendant, or those 
who represented them. No government gives any validity to private surveys, of its 
warrants or orders ‘of survey, and there is no reason to think that Spain was a 
solitary exception, even as to the general domain, by grants in the ordinary mode, 
for a specific quantity to be located in one place. 

It is for another branch of the government to decide on the claims of the petitioner, 
under the third section of the act of 1828. With that this court haye nothing to 
do: its duty terminates by a decision on the validity of his title by any law, treaty 
or proceedings under them, according to those principles of justice which govern 
courts of equity. 


$27 





ON appeal from the district court of the United States for the district 
of Missouri. 


This case was argued at January term 1830 by Mr Benton for 
the appellant, and by Mr Wirt, for the United States. The court 
held it under advisement for the reasons stated in the case of John 
Smith, T. v. The United States, 4 Peters 511. The case is fully 
stated in the opinion of this court. 


Mr Justice Batpwin delivered the opinion of the Court. 

Pursuant to the provisions of the act of 1824, for the adjustment 
of land claims in the state of Missouri, John Smith, T. filed his 
petition in the district court on the 3d of October 1827, claiming a 
confirmation of his title to ten thousand arpents of land in that state, 
in virtue of a Spanish concession to James St Vrain, a resident of 
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Louisiana, legally made before the 10th of March of 1804 by the 
proper authorities. He alleged that his claim was protected by the 
treaty between France and the United States for the cession of Lou- 
isiana ; and might have been perfected into a complete title under the 
laws, usages and customs of the government under which the same 
originated, had not the sovereignty of the country been transferred 
to the United States. 

His claim is founded on a petition of James St Vrain to the gov- 
etnor-general of Louisiana, in November 1795, praying for a grant 
in full property to him and his heirs of ten thousand superficial ar- 
pents of land ; with the special permission to locate in separate pieces, 
upon different mines, of what nature they may be, salines, mill seats, 
and any other place that shall appear suitable to his interest, without 
obliging him to make a settlement; which grant as prayed for was 
granted by the said governor-general the 10th of February 1796. 
He alleges that he became owner of the grant by purchase from St 
Vrain and wife before the act of 1824, and has caused several parts 
thereof to be located in Missouri, which he specifies in the petition ; 
and prays that the validity of his claim may be examined by the 
court. 

On the face of the petition, the petitioner shows a case within the 
provisions of the first section of the law of 1824; which directs the 
court to take jurisdiction to hear and determine it. 

The petition of St Vrain to the governor-general of Louisiana 
states, that misfortunes had induced him to settle in Louisiana at St 
Genevieve, where he had rendered himself useful in repressing a 
certain party ; that his knowledge of mineralogy had induced his 
father to make over to him the contract which he had with the 
government for the supply of a certain quantity of lead. To enable 
him to comply with this contract, and to insure him an honourable 
existence, he prays for a grant as specified in the petition of the ap- 
pellant. At the foot of this petition there was the following writing. 

“ New Orleans, 10th of February 1796. Granted. 

“THe Baron De CaronveEter.” 

The original petition, with this entry upon it, was produced before 
the land commissioners in Missouri in 1806: the signature of the 
baron was proved to be in his handwriting, and the residue to be 
that of the secretary of the government. The original was lost in 
1807 or 1808, but a copy certified from the land records, was pro- 
duced at the hearing in the court below, and competent evidence 
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was given of the existence and loss of the original ; the district court: 
did not, in their decree, decide on the effect of this evidence, nor do 
we think it necessary to consider it; for the purposes of this case, 
the genuineness of the grant and its loss, are assumed. On the 6th 
of February 1808, St Vrain and wife, in consideration of 5000 dol- 
lars, conveyed the concession to the petitioner by deed duly recorded. 

In 1811 the petitioner caused a survey of two hundred and ninety- 
four arpents of land to be made by a: private surveyor, pursuant to 
the concession to St Vrain; other surveys were afterwards made in 
like manner of several tracts specified in the record, varying in quan- 
tity from one thousand two hundred to fifty arpents, several of them 
including lead mines ; the one for fifty acres being on a mill seat. 
The claim was acted on by the United States board of land commis- 
sioners in Missouri; who, in December 1811, gave their opinion that 
it ought not to be confirmed. The district court of Missouri have 
also rejected it by their final decree; from which the petitioner has 
taken an appeal to this court, in the manner directed by the act of 
1824. 

At the January term in 1830, this cause, with that of Soulard, 
was very ably and elaborately argued by the counsel on both sides : 
they were the first cases which came before us since the law giving 
jurisdiction to the district court of Missouri to decide on claims to 
land in that state, subject to an appeal to this court. The subject 
was a new one both to the court and the bar: the titles and tenures 
of land in Louisiana had never undergone a judicial investigation, 
which could give the court such information as could lead them to 
any satisfactory conclusion. Hence, and notwithstanding the full 
argument in these cases; there seemed to be much matter for con- 
sideration in the developments to be made of the laws, usages and 
customs of Spain, in relation to grants of land in Louisiana. These 
cases were held under advisement. 

At the next term, finding that appeals had been made in cases 
from Florida, arising under a law authorizing a judicial decision on 
claims to land in that territory, on the consideration of which the 
whole subject of Spanish titles would be thoroughly examined, these 
causes were further postponed till the ensuing term. One of the 
Florida cases was then decided on principles which did not apply to 
them ; and it was thought that still further information must be pre- 
sented in some of the numerous cases before us for final adjudication, 
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and a further postponement was therefore deemed advisable. At 
each successive term since, it has been our duty to decide on claims 
to land under the government of Spain, if not in all the aspects in 
which they can be presented, at least in those sufficiently varied as 
to enable us to decide this case on principles entirely satisfactory to 
ourselves. It was never doubted by this court that property of every 
description in Louisiana was protected by the law of nations, the terms 
of the treaty and the acts of congress ; nor that in the term “property 
was comprehended every species of title, inchoate or perfect, em- 
bracing those rights which lie in contracts ; those which are executory, 
as well as those which are executed. In this respect the relation of the 
inhabitants to their government is not changed. The new government 
takes the place of that which has passed away.” 4 Peters 512. Such, 
in 1830, was our general view of the Missouri cases. Our difficulty 
Was in ascertaining the powers of the governor-general, of the in- 
tendant and his sub-delegates, and the local governors or comman- 
dants of posts to make grants of lands ; what acts by either operated 
by way of grant, concession, warrant or order of survey ; so as to sever 
any portion of land from the royal domain, and create in it a right 
of property in an individual. The law submitting claims of either 
of these four descriptions to judicial cognizance, confined the court 
to such as had been legally made, granted or issued before the 10th 
of March 1804, which were protected by the treaty of 1803, and 
might have been perfected into a complete title under the laws, 
usages, and customs of Spain, if she had continued to hold the go- 
vernment of the province. 
It was also made the duty of the court to conduct the proceedings 
on all petitions according to the rules of a court of equity; and to 
decide upon them according to the principles of justice, and the laws 
and ordinances of the government under which the claim originated. 
In thus consenting to be made defendants in equity at the suit of 
every claimant for land in Missouri, the United States waived all 
rights which the treaty could give them as purchasers for a valuable 
consideration without notice. They bound themselves to carry into 
specific execution by patent every grant, concession, warrant or order 
of survey which, before the 4th of March 1804, had created any 
legal or equitable right of property in the land so claimed ; so that 
in every case arising under the law one general question was pre- 
sented for the consideration of the court: Whether in the given 
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case, a court of equity could, according to its rules and the laws of 
Spain, consider the conscience of the king to be so affected by his 
own, or the acts of the lawful authorities of the province, that he 
had become a trustee for the claimant, and held the land claimed by 
an equity upon it amounting to a severance of so much from his do- 
main ; before the 10th of March 1804, in Missouri, and the 24th of 
January 1818, in Florida; the periods fixed by the law in one case, 
and the treaty in the other. 

In all our adjudications on either class of cases, we have considered 
the term lawful authorities to refer to the local governors, intendants, 
or their deputies ; the laws and ordinances of Spain, as composed of 
royal orders, of those of the local authorities, and the usage and 
custom of the provinces, respectively, under Spain; that any. in- 
choate or perfect title, so made, granted or issued, is legally made by 
the proper authorities. We have as uniformly held, that in ascer- 
taining what titles would have been perfected if no cession had been 
made to the United States, we must refer to the general course of 
the law of Spain, to local usage and custom; and not to what might 
have been, or would have been done by the special favour, or arbi- 
trary power of the king or his officers. It has also been distinctly 
decided, in the Florida cases, that the land claimed must have been 
severed from the general domain of the king, by some grant which 
gives it locality by its terms, by a reference to some description, or 
by a vague general grant, with an authority to locate afterwards by 
survey making it definite ; which grant or authority to locate must 
have been made before the 24th of January 1818. That where 
the grant is descriptive, a survey in any other place is unauthorized : 
and that where a survey was made of part of a descriptive grant 
before that time, an order or permission to survey the residue else- 
where, made afterwards, is void, in contravention of the terms of the 
treaty and the act of congress; it being in effect and substance a 
new grant, made after the power of the governor to make grants had 
ceased. That where the grant was specific, a survey might be made 
after the time fixed by the treaty ; and where the grant was vague, 
or contained an authority to locate, which was executed by a survey 
made before, it was valid. United States v. Clarke, 8 Peters 466, 
467. 

The same principles apply to the cases in Missouri; between which 
and those from Florida, there is (generally speaking) no other differ- 
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ence than that as to the latter, the treaty annuls all claims acquired 
after the 24th of January 1818; while the act of 1824 limits the 
jurisdiction of the court to cases of claims made in virtue of grants, 
&c. made before the 10th of March 1804. This limitation on the 
power of the court as effectually prohibits their confirmation of grants, 
&c. subsequently made, or titles acquired, as if they had been declared 
void by the terms of the law, or the Louisiana treaty. 

In his petition to the governor-general, St Vrain asks for a grant 
in full property, of ten thousand arpents, to be located at his pleasure 
as to place, time or quantity: it was considered by him as author- 
izing locations throughout Louisiana, not only while under the 
government of Spain, but after its cession to the United States, and 
its division into the two territories of Orleans and Missouri. So it 
was considered by the petitioner Smith, after he purchased from and 
held under St Vrain; and such appears to be the true construction of 
the petition. The grant is contained in the one word granted, which 
must be referred to every thing prayed for in the petition ; its object 
was not to obtain a grant merely in the upper province, or it would 
have been addressed to the local governor: it must have been 
intended to extend to both provinces, as it was addressed to the 
governor-general, whose power was general over both. He, by his 
grant, without qualification or restriction, has acted in the plenitude 
of his authority, which authorizes no construction that could limit it 
to the upper province more than to the lower: a limitation to either 
would be by an arbitrary decision, without rule ; so would any con- 
struction cutting down the concession, by striking from it any right 
or privilege prayed for. 

This, then, was the nature and effect of the grant, to vest in the 
petitioner a title in full property to all the lands in either province 
containing saline, mineral, or where there were mill seats; which he 
might at any time locate in quantities to suit his own pleasure, or at 
any other place that might suit his interest. 

When the cession of Louisiana was completed by the surrender to 
the United States, the title of St Vrain remained precisely as it was 
at the date of the grant in 1796: there is no evidence that he had 
done, or offered to do any act, or made any claim, or demand, assert- 
ing or affirming any right under the grant. With all the ungranted 
salt springs, lead mines, mill seats and valuable spots in Louisiana 
at his command; he held his grant dormant in his pocket for eight 
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years under the Spanish government, without making or attempting 
to make one location under it. 

On the 4th of March 1804, then, no land had been granted to St 
Vrain; there was not an arpent on which his right had any local 
habitation: until a location was made, it was a mere authority to 
locate, which he might have exercised at his pleasure, both as to 
time and place, by the agency of a public surveyor, authorized to 
separate lands from the royal domain by a survey pursuant to a 
grant, warrant, or order of survey. At the time of the cession nothing 
had been so severed, either by a public or private surveyor, or any 
act done by which the king could be in any way considered asa 
trustee for St Vrain for any portion of the ten thousand arpents ; and 
there was no spot in the whole ceded territory in which he had, or 
could claim an existing right of property. An indispensable pre- 
requisite to such right was some act by which his grant would ac- 
quire such locality as to attach to some spot: until this was done, 
the grant could by no possibility have been perfected into a complete 
title. It is clear, therefore, that the integrity of the public domain 
had in no way been affected by this grant in March 1804. The only 
pretence of any right was one which extended to every vacant spot 
in Louisiana, to be located in future, at the option of the grantee: 
it so continued till 1811, when the first location was made by the 
petitioner Smith, by a private survey, on part of the lands he claims. 
It is evident that he had no other right to this tract of land in March 
1804, than he had to all the vacant lands in Louisiana. Had his 
claim been presented to the district court while it remained thus 
indefinite and incapable of definition; there would have been no case 
for its jurisdiction, under the act of 1824, to confirm or reject the 
claim. The sixth section provides, that on the confirmation of any 
claim, the surveyor should cause the land specified in the decree to 
be surveyed, a plot thereof to be made, delivered to the party, and a 
patent to issue therefor ; if rejected, the seventh section directs, “the 
land specified in such claim shall forthwith be held and taken as a 
part of the public lands of the United States.” By the eleventh sec- 
tion, if the lands decreed to any claimant have been sold or disposed 
of by the United States, or have not been located, the party interested 
may, after the land has been offered at public sale, enter the like 
quantity of land in any land office of the state. These provisions 
show clearly that congress did not contemplate the submission of any 
claims to the court, except such as, on confirmation, could be sur- 
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veyed and patented, and on rejection, would be thenceforth held 
and taken to be a part of the public lands; though cases of claims, 
to make a prospective severance of particular tracts from the general 
domain, when the grant was wholly indefinite, would require a dis- 
tinct provision. If confirmed, no land could be specified in the decree, 
none could be surveyed ; nor could lands which never had been the 
subject of specific claim, described in no grant or survey, become a 
part of the public lands, within the meaning of the law after the 
decree, if there had not been some assertion by the claimant of their 
having been once his property, by a severance by grant. In providing 
for a case where the land had not been located, it was the evident 
intention to refer to grants of land by some description before the 
10th of March 1804, which had not been surveyed ; it is certain that 
it could not apply to this. Should this grant be confirmed, it must 
follow its tenor and purport ; the decree must affirm its validity, not 
merely to the quantity of land, but with the right of location accord- 
ing to its express terms, which gives St Vrain the unlimited choice 
of the most valuable portions of the public lands. It would be in 
direct violation of those rights which constitute the great value of 
the claim, which were not the quantity of land granted, but the 
unlimited power of selection, to make a decree that they were secured 
to him by the law of nations, the treaty and acts of congress, as 
inviolable, and in the same decree to limit him to the selection of 
such lands in Missouri as should have been offered at public sale, 
without any bid beyond the minimum price of the public lands. 
This would necessarily deprive him of the very spots to which he 
would be entitled under our decree, whenever he might choose to 
appropriate them by a lawful survey. 

We are therefore clearly of opinion, that no claim to land in Mis- 
souri can be confirmed under the acts of 1824 or 1828, unless by a 
grant, concession, warrant or order of survey for some tract of land 
described therein, to make it capable of some definite location, con- 
sistently with its terms, made, granted or issued before the 10th of 
March 1804, or by an order to survey any given quantity, without 
any description or limitation as to place, which shall have been lo- 
cated by a survey, made by a proper officer before that time, as was 
Soulard’s case. Spain never permitted individuals to locate their 
grants by mere private survey. The grants were an authority to 
the public surveyor or his deputy to make the survey as a public 
trust, to protect the royal domain from being cut up at the pleasure 
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of the grantees. A grant might be directed to a private person, or a 
separate official order given to make the survey ; but without either, 
it would not be a legal execution of the power. No such survey was 
made on this grant, so that it had not attached to the land claimed 
at the time named in the law. 

We have then to inquire, whether a private survey, made in 1811, 
could be so connected with the grant of 1796, as to operate by rela- 
tion to make out a title to the land claimed in March 1804, + 

The laws of the United States give no authority to an individual 
to survey his grant or claim to lands; he may mark lines to desig- 
nate the extent and bounds of his claim, but he can acquire no rights 
thereby. The only effect which we can give to this private survey, 
is to consider it as a selection by the petitioner of that piece of land, 
as a part of what he was entitled to locate in virtue of his general 
grant. 

As the United States have put themselves in the place of Spain, 
we must view this selection, thus made, as if Louisiana had never 
been ceded tothem. But neither in this, or the record of any of the 
cases which have been before us, have we seen any evidence of any 
law of Spain, local regulation, law or usage, which makes a private 
survey operate to sever any land from the royal domain. On the 
contrary, all the surveys which have been exhibited in the cases de- 
cided, were made by the surveyor-general of the province, his depu- 
ties, the special order of the governor or intendant, or those who 
represented them. No government gives any validity to private sur- 
veys, of its warrants or orders of survey ; and we have no reason to 
think that Spain was a solitary exception, even as to the generak 
domain, by grants in the ordinary mode, for a specific quantity, to 
be located in one place. 4 fortiori, where a grant, sui generis, might 
by its terms be so split up as to cover every saline, mineral and water 
power site, in the whole territory. Of ail others, the survey of such 
a grant ought to be made by an authorized officer. If the grant was 
a lawful authority for such selections, its execution by survey ought 
to be so supervised that the selections should be made in a reasona- 
ble time, quantity of land and number of spots selected. 

We cannot believe that Spain would have ever consented to the 
exercise of such a right, by an individual, over all the most valuable 
portions of her domain, when she did not permit the appropriation of 
her ordinary lands to be so made ; still less, that a claim of this de- 
scription would have been perfected into a complete title had she 
remained in possession of Louisiana, or that it ought so to have been. 














SUPREME COURT. 


[Smith v. The United States. ] 
The claim was unreasonable in its nature, excluding the government 
from all control over locations made on a sweeping grant; which by 
small subdivisions might be a monopoly of every valuable spot in both 
provinces. Such a grant, with such privileges, has no equity in it, 
as against the government of Spain or the United States standing in 
their place. There appears no law, usage or custom to authorize it ; 
and it is incompatible with those rights which every government re- 
serves to itself, of directing by its own officers the surveys of its lands, 
either on specific grants or orders of survey for vacant lands. 

The negative evidence in the record is also powerful to lead to the 
same conclusion. The unprecedented privilege granted to St Vrain 
was of immense value, if asserted in time, before other appropriations 
were made of the places of which he had the right of selection, with- 
out limit; but it would become less valuable by waiting till others 
had obtained grants for them. Neither he or the petitioner Smith 
have in any way accounted for the delay. They have shown no 
selection made, no application to a public or even private surveyor to 
make any survey during the eight years which elapsed, from the 
date of the grant till the cession. The grant does not appear to 
have been recorded or entered in any Spanish office, exhibited to any 
Spanish officer, or any notoriety given to it by any assertion of right 
under it. With such powerful reasons for action, it is not a harsh 
construction of this conduct of St Vrain, to attribute it to the convic- 
tion that the Spanish authorities would not have sanctioned his 
claim. The power of the governor-general being supreme, his 
power would not have been invoked in vain if the grant was good; 
and no officer in the province would have disobeyed his order to sur- 
vey on the selections being made. 

It is not for us to say what, if any, acts would have given St Vrain 
an equity in any definite piece of ground; it suffices for this case 
that he had none while the country was under the government of 
Spain, and that the petitioner Smith has acquired none since the 
cession by any acts which he has done, or. caused to be done in 
making the location specified in his petition. 

It is for another branch of the government to decide on the claims 
of the petitioner, under the third section of the act of 1828. With 
that we have nothing todo: our duty terminates by a decision on 
the validity of his title by any law, treaty or proceedings under them, 
according to those principles of justice which govern courts of equity: 
Being clearly of opinion that the claim of the petitioner to any of the 
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land claimed by his petition is not valid, and ought not to be con- 
firmed. 


The decree of the district court is affirmed. 


This cause came on to be heard on the transcript of the record 
from the district court of the United States for the district of Missouri, 
and was argued by counsel; on consideration whereof, it is ordered, 
adjudged and decreed by this court, that the decree of the said district 
court in this cause be, and the same is hereby affirmed. 
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Jorernh A. WHERRY AND OTHERS, HEIRS OF Mackey WuHerry 
DECEASED, APPELLANTS V. THE UniTep STATES, APPELLEES. 


On the 18th of April 1802, the lieutenant-governor of Upper Louisiana granted six- 
teen hundred arpents of land near certain rivers named in the grant, with direc- 
tions to survey the same in a vacant place of the royal domain; but no survey was 
made before the cession of Louisiana to the United States. By the Court. As the 
grant contained no description of the land granted, and was not located within the 
time prescribed by the act of congress of the 10th of March 1804, it comes di- 
rectly within the point decided by this court in the case of John Smith, T., and 
cannot be confirmed. 


ON appeal from the district court of the United States for the dis- 
trict of Missouri. 
The case is fully stated in the opinion of the court. 


It was argued by Mr White, for the appellants ; and by Mr But- 
ler, attorney-general, for the United States. 


Mr Justice Batpwin delivered the opinion of the Court. 

This is an appeal from the decree of the district court of Missouri, 
rejecting the claim of the appellants to sixteen hundred arpents of 
land in that state, for the confirmation of which they had filed their 
petition, pursuant to the provisions of the act of 1824 for the adjust- 
ment of land claims in that state. 

The petition was in the form prescribed by the law ; presenting a 
proper case for the jurisdiction of the court. 

The claim of the petitioners was founded on an application by 
Mackey Wherry to the lieutenant-governor of Upper Louisiana, on 
the 15th of April 1802, for a grant of sixteen hundred arpents of 
land near the rivers Dardennes and Mississippi, in the vacant lands 
of the king, which he shall point out at the time of the survey. On 
the 18th of the same month this application was granted by the 
lieutenant-governor, with directions to survey the quantity de- 
manded in a vacant place of the royal domain ; but no survey ap- 
pears to have been made before the 10th of March 1804, 

As this grant contained no description of the lands granted, and 
was not located before the time prescribed by the act of 1824, sub- 
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mitting these cases to judicial cognizance ; it comes directly within 
the point decided by this court in the case of John Smith, T. v. The 
United States at this term, and cannot be confirmed. It is there- 
fore our opinion that the title of the petitioners to the land claimed 
and described in their petition is not valid. 
The decree of the district court is affirmed. 


This cause came on to be heard on the transcript of the record 
from the district court of the United States for the district of Mis- 
souri, and was argued by counsel; on consideration whereof, it is 
ordered, adjudged and decreed by this court, that the decree of the 
said district court in this cause be, and the same is hereby affirmed. 
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IsapeLLA Mackey wipow, Joun ZeNoN Mackey AND OTHERS, 
HEIRS OF JAMES MACKEY, APPELLANTS V. THe Unirtep Srares. 


A grant of land in Missouri, made by the lieutenant-governor of Upper Lou‘siana, 
before the treaty of 1803, confirmed. 

In repeated decisions, the supreme court have affirmed the authority of local govern- 
ors, under the crown of Spain, to grant land in Louisiana, before the same was 
ceded by Spain to France: and the court have also affirmed the validity of descrip- 
tive grants, though not surveyed before the 11th of March 1804 in Missouri, and 
the 24th of January 1818 in Florida. 


ON appeal from the district court of the United States, for the district 
of Missouri. 
The case is stated in the opinion of the court. 


It was argued by Mr White, for the appellants ; and by Mr Butler, 
attorney-general, for the United States. 


Mr Justice Batpwin delivered the opinion of the Court. 

This is an appeal from the decree of the district court of Missouri, 
rejecting the claim of the appellants to eight hundred arpents of land 
in that state ; for the confirmation of which they had filed their peti- 
tion, pursuant to the provisions of the act of 1824, for the adjustment 
of land claims in that state. 

The petition was in the form prescribed by the law, presenting a 
proper case for the jurisdiction of the court. 

The claim of the petitioners was founded on an application by 
James Mackey, to the lieutenant-governor of Upper Louisiana, on 
the 13th of September 1799; for a grant of eight hundred arpents of 
land, at a place therein particularly described. On the 14th of the 
same month, the application was granted by the lieutenant-governor, 
with directions to make the survey, and put the party into possession. 

The grant or commission was proved to have been in the hand- 
writing of the surveyor-general ; the signature of the lieutenant-go- 
vernor was also proved to be genuine. The claim of the petitioner 
was rejected by the district court ; on the ground that the grant was 
not consistent with the regulations of OReilly, made in 1770, and 
was invalid for the want of authority to make it. 
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Having heretofore decided that these regulations were not in force 
in Upper Louisiana, this court cannot consider them as in any way 
affecting the title of the petitioners. In repeated decisions we have 
affirmed the authority of the local governor to make grants of land, 
and have also affirmed the validity of descriptive grants ; though not 
surveyed before the 10th of March 1804, in Missouri; and the 24th of 
January 1818 in Florida. 

But there is another objection to the title of the claimants, which 
is suggested in the decree of the court below ; though it is not assign- 
ed as a reason for its rejection. 

In the original petition to the Heutenant- -governor, the land prayed 
for is described as adjoining the land of Mr Choteau ; whereas the 
grant to Choteau for the land referred to, was not made until January 
1800, four months after the date of Mackey’s application, in Septem- 
ber 1799. This was deemed a circumstance tending to show that 
his grant was fraudulently antedated ; and had it not been explained, 
would have induced this court to have directed an issue to the court 
below to try its genuineness. 

By the record in the case of Choteau’s Heirs, decided at the last 
term, 9 Peters 142, 143; it appears, that, by a letter of the 20th of 
May 1799, the governor-general of Louisiana directed the governor 
of the upper province to favour all the undertakings of Mr Choteau. 
In the evidence given in that case it was established, that Mr Cho- 
teau had erected a distillery on the tract granted to him in 1800, as 
early as 1796 ; which was occupied and in operation from that time 
until the date of the grant: after obtaining which he enlarged and 
continued the establishment atthe same place. It istherefore perfectly 
consistent with the date of Mackey’s application, that be should refer 
to land in the occupation and actual possession of Choteau; though 
he had not at the time any grant or order of survey. The record in 
the present case also shows that the court below have considered this 
subject, and did not think the reference to Choteau’s land was such 
evidence of fraud or antedating of the grant, as to make it their duty 
to prevent it from being used as evidence of title to the land claimed. 

The final decree was rendered on the 15th of January 1830. On 
the 16th, the court ordered that the clerk retain, with the papers on 
file in this case, the concession upon which the claim is founded, until 
its further order. On the 18th, the court “ ordered that the petition- 
ers show cause why the concession under which the petitioners claim 
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should not be impounded by the court.” This rule was discharged 
on the 5th of February 1830. ; 

After such evidence as appears on the record in the case of Cho- 
teau, and the proceedings of the district court in this case in relation 
to the grant to the petitioner ; it is fair to presume that that court was 
satisfied on their last examination that the grant to Mackey was ge- 
nuine, and not open to any impeachment on account of the reference 
to Choteau’s adjoining land. It would be assuming much in this 
case, for this court to decide, as a matter of fact, that the grant was 
fraudulent and void : the proof of the signature to and the handwrit- 
ing of the grant is positive and uncontradicted: and the reference to 
Choteau’s land, before the date of the grant to him, is accounted for. 
We therefore are of opinion that the grant was genuine, and that the 
title of the petitioners derived therefrom is valid by the law of nations, 
of the United States, of Spain; under whose government the claim 
originated ; and by the stipulations of the treaty ceding Louisiana to 
the United States ; and ought to be confirmed. 

It is therefore ordered, adjudged and decreed by this court, that the 
decree of the district court be, and the same is hereby reversed ; and 
proceeding to render such decree as the said district court ought to have 
rendered ; it is further ordered, adjudged and decreed, that the title 
of the petitioners to the land described in their petition to the district 
court, is valid by the laws and treaty aforesaid, and the same is hereby 
confirmed as therein described: and that the surveyor of public lands 
in Missouri be, and he is hereby directed to survey the quantity of 
land claimed in the place described in the petition and grant, or con- 
cession; that he deliver to the petitioners a copy or plot of such 
survey, and also do and perform such other acts and things therein, 
as by law are directed. 
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Tue Unitep STATES, PLAINTIFFS IN ERROR V. Patneas BrapD.ey, 
SURVIVING ADMINISTRATOR OF Davip OTT DECEASED. 


An action was instituted on a joint and several bond given by H. O. and V. to the 
United States of North America ; which, after reciting that H. had been appointed 
paymaster of the rifle regiment of the army of the United States ; conditioned that 
if H. shall “ well and truly execute, and faithfully discharge, according to law, and 
to instructions received by him from proper authority, his duties as paymaster 
aforesaid ; and he, his heirs, executors or administrators shall regularly account 
when thereto required, for all moneys received by him from time to time as pay- 
master aforesaid, with such person or persons as shall be duly authorized and 
qualified on the part of the United States for that purpose ; and moreover pay into 
their treasury such balance as, on a final settlement of the said John Hall’s accounts, 
shall be found justly due from him to the said United States, then the obligation 
should be null and void, and of no effect, otherwise to be and remain in fall force 
and virtue.” 

The act of congress of the 24th of April 1816 provides, “ that all officers of the pay, 
commissary and quartermaster’s department shall, previous to entering on the du- 
ties of their respective offices, give good and sufficient bonds to the United States 
fully to account for all moneys and public property which they may receive, in 
in such sums as the secretary of war shall direct.’”” H. became largely indebted 
to the United States for money advanced to him as paymaster, and suit was brought 
against the administrators of O. one of his sureties. The bond not having been 
in its very terms in conformity with the provisions of the law, the sureties claim- 
ed that they were not bound by it, because of this variance; and because the 
United States had no right to take any other bond but that prescribed by the 
statute. 

By the Court. So far as the condition of the bond required the paymaster to account 
for moneys received by him, it substantially follows the provisions of the law ; and 
if the bond be not clearly void, from its not being in all respects in conformity 
with the law, the United States are entitled to recover. 

This case differs from the case of the United States v. Tingey, 5 Peters 115, as there 
was in that case an averment, not denied, that the bond was obtained from the 
obligors by extortion and oppression, under colour of office. This must be taken 
to be a bond voluntarily given by the paymaster and his sureties, for a lawful 
purpose ; and for the faithful performance of the duties of paymaster. 

No rule in pleading is better settled, or upon sounder principles, than that every 
plea, in discharge or avoidance of a bond, should state positively and in direct 
terms, the matter in discharge or avoidance. It is not to be inferred, arguendo, 
or upon conjectures. 

In the case of the United States v. Tingey, 5 Peters 115, it was held, that the United 
States being a body politic, as an incident to their general right of sovereignty, 
have a capacity to enter into contracts, and take bonds in cases within the sphere 
of their constitutional powers, and appropriate to the just exercise of those powers ; 
through the instrumentality of the proper department to which those powers are 
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confided, whenever such contracts or bonds are not prohibited by law; although 
the making of such contracts, or taking such bonds, may not have been prescribed 
by any pre-existing legislative act. From the doctrine here stated, the court have 
not the slightest inclination to depart: on the contrary, from further reflection, 
they are satisfied that it is founded upon the soundest principles of law, and the 
just interpretation of the constitution. 

That bonds and other deeds may, in many cases, be good in part, and void for the 
residue, where the residue is founded in illegality, but not malum in se; is a doc- 
trine well founded in the common law, and has been recognized from a very 
early period. The doctrine has been maintained, and is settled law, at the pre- 
sent day; in all cases, where the different covenants or conditions are severable, 
and independent of each other, and do not import malum in se. 

There is no solid distinction in cases like the one before the court, between bonds 
and other deeds containing conditions, covenants or grants, not malum in se, but 
illegal at the common law; and those containing conditions, covenants or grants 
illegal by the express prohibitions of statutes. In each case the bonds or other 
deeds are void, as to such conditions, covenants or grants, which are illegal ; and are 
good as to all others which are legal and unexceptionable in their purport. The 
only exception is, when the statute has not confined its prohibitions to the illegal 
conditions, covenants or grants; but has expressly, or by necessary implication, 
avoided the whole instrument to all intents and purposes. 

The act of congress of 1816 no where declared that all other bonds not taken in the 
prescribed form shall be utterly void; nor does such an implication arise from any 
of the terms contained in the act, or from any principles of public policy which it 
is designed to promote. A bond may, by mutual mistake or accident, and wholly 
without design, be taken in a form not prescribed by the act. It would be a very 
mischievous interpretation of the act to suppose, that under such circumstances it 
was the intendment of the act that the bond should be utterly void. Nothing 
but very strong and express language should induce a court of justice to adopt 
such an interpretation. Where the act speaks out, it would be our duty to 
follow it: where it is silent, it is a sufficient compliance with the policy of the act 
to declare the bond void as to any conditions which are imposed upon a party 
beyond what the law requires. This is not only the dictate of the common law, 
but of common sense. 

The appointment of a paymaster is complete, when made by the president and con- 
firmed by the senate. The giving a bond for the faithful performance of his duties 
is a mere ministerial act, for the security of the government; and not a condition 
precedent to his authority to act as a paymaster. 

The misdescription of the corporate or politic name of the plaintiffs in the bond, by 
calling them ‘“‘ The United States of North America,” instead of America, is cured 
by the averment of identity in the declaration. 


THE United States, in August 1825, instituted an action of debt 
in the circuit court of the district of Columbia, in the county of 
Washington, against Phineas Bradley and Andrew Way, adminis- 
trators of David Ott; upon a joint and several bond to the United 
States of North America, executed by John Hall, David Ott and 
Nicholas Vanzandt, on the 26th day of May 1819. The condition 
of the bond was, “ that whereas the above bounden John Hall is ap- 
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pointed paymaster of the rifle regiment, in the army of the United 
States aforesaid ; now, if the said John Hall shall well and truly 
execute, and faithfully discharge, according to law, and to instruc- 
tions received by him from proper authority, his duties as paymaster 
aforesaid, and he, his heirs, executors or administrators, shall regu- 
larly account, when thereto required, for all moneys received by him 
from time to time, as paymaster aforesaid, with such person or per- 
sons as shall be duly authorized and qualified on the part of the 
United States for that purpose ; and moreover pay into their treasury, 
such balance as, on a final settlement of the said John Hall’s ac- 
counts, shall be found justly due from him to the said United States, 
then this obligation shall be null, void and of no effect: otherwise, 
to be and remain in full force and virtue.” 

To this declaration the defendants pleaded six several pleas, and 
issues were joined on the second, fourth and sixth. The third plea 
alleged that the defendants ought not to be charged with the debt, 
by virtue of the supposed writing obligatory, because John Hall was 
appointed paymaster long after the 24th of April 1816, and after 
the passing of the act of congress, entitled “an act for organizing 
the general staff, and making further provision for the army of the 
United States ;” and that this was the only law authorizing or re- 
quiring a bond to be given by him to the United States as paymaster, 
or otherwise, or authorizing any person to take such a bond; and that 
the said John Hall, as such paymaster, did not, after being appointed 
paymaster, or at any time give any bond whatsoever to account for all 
moneys and public propety which he might receive, in such sums as 
the secretary of war should direct, or otherwise, in pursuance and 
execution of the said act of congress; and that the said John Hall 
had not, at any time after he was appointed such paymaster as afore- 
said, any right, title or authority whatsoever, as such paymaster, or 
in virtue of such his appointment, or otherwise howsoever, to receive 
any money or property of the United States, or any public money or 
public property whatsoever, to be accounted for in pursuance and 
execution of the said act of congress, or otherwise, to the said United 
States or to the government, or any officer of the government of the 
said United States, or to any other person or persons whatsoever, in the 
name, or for or in behalf of the said United States ; nor in any man- 
ner to enter on the duties of his said office or appointment of pay- 
master, or to do, perform or execute the duties, or any of the duties 
of the same. 

VOL. X.—2 T 
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To this plea the United States replied, that by an act of congress, 
entitled “an act for organizing the general staff, and making further 
provision for the army of the United States,” passed on the 24th of 
April 1816, it was, among other things, enacted, that all officers of 
the pay, commissary and quartermaster’s department, should, previous 
to their entering on the duties of their respective offices, give good 
and sufficient bonds to the United States, fully to account for all 
moneys and public property which they might receive, in such sums 
as the secretary of war might direct ; and that after the passage of 
the said law, and while the same was in full force and effect, on the 
26th of May 1818, the said John Hall was duly appointed paymaster 
in the rifle regiment, in the army of the United States, and in con- 
sequence of his appointment as paymaster aforesaid, and with the 
intent of complying with the act of congress aforesaid, and by the 
direction of the secretary of war of the United States, he, the said 
John Hall, with David Ott, now deceased, and the said Nicholas B. 
Vanzandt, did execute and deliver, in due form of law, the said wri- 
ting obligatory in the said defendant’s plea mentioned ; and the same 
was then and there accepted by the said United States ; and the said 
John Hall, after the same was so accepted as aforesaid, and under 
and by virtue of his appointment as aforesaid, did enter upon the 
performance of the duties of paymaster as aforesaid, and did from 
time to time receive from the United States, as such paymaster as 
aforesaid, sundry large sums of money, amounting altogether to more 
than dollars, to be accounted for by him as such paymaster as 
aforesaid ; and the said United States say, that of the moneys so re- 
ceived by him the said John Hall, of the United States as aforesaid, 
the sum of dollars was altogether unaccounted for by him, the 
said John Hall; and that upon a final settlement of the accounts of 
him, the said John Hall, as paymaster aforesaid, by the proper offi- 
cers of the government of the United States, there was found to be 
due from the said John Hall to the United States on account of mo- 
neys received by him of the United States as paymaster aforesaid, 
the sum of dollars, which said sum the said John Hall, in his 
lifetime, and the said defendants since his death altogether failed to 
pay to the said United States. 

The defendants demurred to this replication, and assigned for 
causes of demurrer : 


1. That the bond, with the conditions thereof, was not taken in 
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pursuance of the directions, nor under the authority of the act ; but 
was essentially different in its purport and effect from the same. 

2. That in the replication, the plaintifis have not averred nor shown 
any authority for taking the bond with the condition, nor for the 
delivery and acceptance of the same; but they have shown the same 
was not taken and delivered and accepted as such bond. 

$. That the bond, as described and set forth in the declaration, 
varies from the supposed writing obligatory, in this, that it purports 
to be an obligation to the United States, without ascertaining what 
United States ; and further, purports to be the simple obligation of 
the said David Ott to pay the United States the sum of twenty 
thousand dollars: whereas the supposed writing obligatory purports 
to be an obligation to some states, described as the United States of 
North America ; and further purports to be an official bond to the 
last named states, executed by one John Hall, the said David Ott, 
and one N. B. Vanzandt, the two last as sureties for said Hall’s per- 
formance of certain official duties to the last named states, as set 
forth in said condition ; and further purports to be a bond which the 
government of the United States of America, or any officer or agent 
of said government, had no power or authority to take or accept in 
behalf of the last named United States. 

4, That it does not appear in the replication that the bond had 
been delivered by the obligors, or any of them, or accepted or re- 
ceived by any person on behalf of the last named United States, by 
any lawful authority ; but the contrary appears. 

5. That it does not appear from the replication that John Hall 
had, at any time after his said supposed appointment to the office of 
paymaster, any right, title or authority to enter on the daties of the 
said office, or to receive, in virtue of such appointment, any money 
or property of the said United States, or any public property or public 
money whatever ; to be accounted for to the said United States, or 
to the government, or any officer or agent thereof, or otherwise to 
perform and execute the duties, or any of the duties of such office : 
nor that he had lawfully and officially received any such property 
or money, and failed to account for the same, or otherwise broken 
the said condition ; but the contrary appears. 

6. That the bond and condition are illegal and defective in form 
and substance, and altogether void and contrary to law. 

The fifth plea set forth that the defendants ought not to be 
charged, because John Hall was appointed a paymaster a long time 
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after the act of congress of the 24th of April 1816, entitled “an act 
for organizing the general staff,” &c.; and that at the time of his 
appointment that act was and yet is in force, and was and yet is the 
sole and only law, rule and regulation, or authority, under which any 
bonds to be given by John Hall to the United States as paymaster, 
or in any manner, can be taken by the United States, or by any officer 
of the same in the name and behalf of the United States; and was 
and is the only law, &c. by which his accountability as paymaster 
for any money or property of the United States by him received was 
or is prescribed, regulated or governed; and that the said John Hall 
did fully account for all moneys and public property by him as such 
paymaster as aforesaid, and after he was appointed such paymaster, 
received in such sums as the secretary of war, in the said act of con- 
gress mentioned, did, at any time after the said John Hall was so 
appointed as aforesaid, direct to be so received by the said John Hall 
as aforesaid, according to the tenor and effect, true intent and mean- 
ing of the said act of congress. 

To this plea the United States replied, that John Hall, after being 
appointed paymaster of the rifle regiment in the army of the United 
States, did, from time to time, receive as such paymaster large sums 
of money, amounting to dollars, to be accounted for by him; 
and of this amount the sum of dollars was altogether unac- 
counted for by him: and that upon a final settlement of his accounts 
as paymaster, by the proper officers of the treasury, he was found 
indebted _—_ dollars, which he and the defendants have failed to pay. 

The defendants rejoined, stating that John Hall did not receive 
the sums of money mentioned in the replication as paymaster in such 
sums as the secretary of war had, at any time at or before the receipt 
of such sums, respectively directed ; according to the provisions, true 
intent and meaning of the said act of congress, in the three preceding 
pleas, and in the replications thereto mentioned, prescribing the 
bonds to be given by the officers therein mentioned ; but the said 
sums of money, amounting to the said sum of dollars as 
aforesaid, were received by the said John Hall after being appointed 
such paymaster as aforesaid, without any direction or order of the 
‘said secretary of war, directing the same or any of them to be so 
received: and so the defendants say that the said David Ott in his 
lifetime was not, nor were or are the defendants, since his death, 
liable, bound, or in any manner accountable to the said United 
States, by the force and effect of the said act of congress and writing 
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obligatory, for the failure of the said John Hall to account and pay 
to the said United States the said sums of money, or the said sum of 
dollars so found due from the said John Hall to the said United 
States, on account of the said large sums of money received by him, 
as in the said replication mentioned. 

The United States demurred to this rejoinder. 

The circuit court decided that the pleas and the demurrers of the 
defendants were sufficient in law to bar the recovery of the United 
States ; and gave judgment for the defendants. 

The United States prosecuted this writ of error. 


The case was argued by Mr Swann and Mr Butler, attorney-gene- 
tal, for the United States; and by Mr Key and Mr Jones, for the 
defendant. 


The United States insisted on the following points: 

1. The bond in question is substantially conformable to the require- 
ments of the statute ; and having been executed with the intent of 
complying therewith, is good as a statutory bond. 

2. If it varies from the statute in any material particular, it is yet 
good, because given voluntarily and for a lawful purpose. 


Mr Swann, contended, the bond which had been executed by the 
defendant's intestate, was substantially a compliance with the pro- 
vision of the act of congress of April 24, 1816. If it went beyond 
the precise directions of the law, it stipulated for no more than was 
within the duties of the officer by whom it was given. 

It was a voluntary bond, and was not coerced from the obligor. He 
was at liberty to accept or refuse the office; his sureties were at 
liberty to execute the bond or to refuse. Even if it is not a bond 
under the law, it is good and valid as a voluntary obligation. 

The replication states that the bond was executed under the belief 
that it was a compliance with the law, and that as such it was 
received by the United States. This was voluntary. It has been 
decided that the United States may take a voluntary bond. 

As to the objection that the bond was taken to the United States 
of North America, there cannot be a valid exception on this ground. 

We are the United States of North America. There are no other 
United States in North America. Cited 1 Peters’s C. C. R. 46; 3 
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Wash. C. C. R. 10; 1 Gallison’s Rep. 86; 5 Peters’s Rep. 116, 388; 
11 Wheat. 184. ; 


Mr Jones, for the defendant, stated, that he would confine his 
argument to the act of congress of the 24th of April 1816, and to the 
powers claimed for the officers of the United States to take any bond 
they thought proper to ask. 

It is conceded that when Hall was appointed, he was required to 
execute the bond ; and was never called upon to execute any other 
bond conformably to the act of congress. ‘ 

The bond taken, substantially varies from the proper bond ; and if 
the securities shall be held liable on it, it will be a case where, not- 
withstanding the act of congress requires a particular obligation for 
the performance of certain duties, it is in the power of the officers of 
the treasury to demand another and a different bond. Cited the fifth 
section of the act of congress, vol. 5, L. U. 8. 81. 

The section referred to requires that the officer, before entering on 
his duties, shall give full and sufficient bond for the execution of those 
duties. There is nothing in the law which gives the option to any 
officer to take any other bond, or to exercise any powers not granted : 
and there is therefore a prohibition from so doing. 

If a man is commanded to do an act, he is prohibited from doing 
any other. If it is an imperative duty of an officer to do a particular 
act; shall he do an act in disobedience of the law? Every principle 
which applies to the obligation of contracts forbids this. 

Another remark—The secretary at war is commanded to take a 
particular bord, and the paymaster is commanded to give it before he 
enters on the duties of his office : and this is a condition precedent to 
his entering on those duties as an officer. Until he has performed 
the condition, the officer is in abeyance. 

The only power to take a bond is that given by the act of congress, 
and no other power can be exercised than that delegated by the act; 
and they are limited by it. The officers of the United States act 
merely ministerially, and can only take the bond established by the 
law. 

Look at the consequences of authorizing officers of the United 
States to take bonds at,their discretion, in the form they may esta- 
blish. They could require any form they considered proper, and 
insist on any terms they might determine. If such bonds can be 
taken, where are the limitations imposed by law on their powers. If 
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this can be done, the officers may raise a revenue at their will, from 
those who will surrender themselves to such powers. 

The effects of such a principle would be fatal to the government, 
as it is inconsistent with its purposes and its objects. 

Voluntary bonds are distinguished from those which are coerced, by 
the circumstance that the first are given to secure some certain right, 
and they may be taken in the exercise of powers, which are to carry 
the laws into execution, where no particular form is prescribed. In 
such circumstances bonds may be taken, provided the person who 
takes them is so authorized. But the officers of government are not 
general agents, with full powers as such agents. Their powers are 
prescribed : and in this case they are expressly defined, and the bond 
was not given according to the requirements of the law. 

It is an absurdity to require a person to give a bond for property and 
money he was not authorized to receive. The office the govern- 
ment imposed by law, on the paymaster, was that he should ac- 
count for money which he received regularly, under officers author- 
ized to pay it to him. Suppose, after he had given a bond in the 
regular form, other property than that which he had a right to receive 
as paymaster had been put into his hands, he would not have been 
accountable for it on his bond: no such liability could exist. This 
was decided in United States v. Jones, Administrator, 8 Peters 399, 
There is no difference between the cases. In the case cited, the 
contractor was not held liable for moneys paid to him on account of 
duties not performed within the district for which he was appointed. 
Yet the contractor voluntarily received the money from the treasury. 

Is this bond within the requisition of the statute? It is said the 
bond need not be in the words of the act of congress ; but that it is 
sufficient, if it is substiantially the same. If this means that the ob- 
ligation is not undefined, changed or altered, and the legal effect of 
it is the same as the statute requires, and in full conformity with the 
law: this is admitted. But it is denied that such are the stipula- 
tions in this instrument. The obligations contained in it go beyond 
the directions of the law, and call for duties and acts not recognized 
by it. It imposesa different mode of executing the duties of pay- 
master. This is a violation of the law. They are of a different 
kind from those required of him by the statute. This will appear 
by an examination of the instrument, and a comparison of the pro- 
visions of the act of congress with it. 
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This is the case of sureties, and the-court will look strictly at the 
instrument; and will not sustain it if itis not legal. It is nota 
case in which a court of equity will reform the instrument, to oper- 
ate on these who stand in this situation. 

The question of great importance is, whether the officers of the 
government can impose upon those employed under them, obligations 
which are not known to the law. The constitution forbids this: and 
it is of the highest interest that powers of this kind shall not be 
sanctioned. It is most important that the duties of an officer shall 
not be moulded by any but those who establish and regulate these 
duties, by statute. . 

The common law is not to be looked into for analogies to support 
such assumptions of power. The authority of those who hold pub- 
lic trusts in the United States, depends on the precise provisions of 
statutes. It is among the objects, and is entirely consistent with 
the principles of the common law in England, to sustain the authority 
of the government, and to supply it with all necessary powers for its 
support and action. But in the United States, these purposes and 
principles are supported by express enactments. 











































































Mr Key, also for the defendant in error. 

The bond in this case is taken under the statute authorizing the 
appointment of paymaster, and substantially varies from the bond 
required by the statute. 


It does not cover all the responsibilities required by the statute— 














bilities not required by the statute. The bond enjoins that he shall 
well and truly discharge all his duties as paymaster, the law only 
required him to give bond to account; and he has (as the law 
shows) many other duties. So also, as to his accounting with any 
persons duly appointed, and to his obeying instructions, &c. 

The secretary of war has required and taken this as the officical 
bond of the paymaster. If the bond conforms to the law, he had 
authority ; but if not, and he had no authority to take it—it is void. 

Two questions, therefore, arise. 

1. Where a statute prescribes the bond to be taken by an officer, 
can he take any other ? 

2. If he does, is it void ? 

In our government every officer must show a power for every offi- 
cial-act. A power, either expressly given by the constitution or 



























































accounting for property is omitted. And it extends to other responsi- . 
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some law; or necessarily implied from a power so given. If the 
power is not thus given, it is retained ; or, in other words, prohibited. 

If an officer does an act prohibited, it is void. There is no differ- 
ence between an act expressly prohibited, and an act not issuing from 
powers given, where the officer is restricted to the powers given. 
Where is the power given to take this bond? Not in this law, 
nor in any other. Not in the constitutional power given to the pre- 
sident to execute the laws ; for here he violates or supersedes the law. 

It was settled in Tingey’s case, that where the law of congress pre- 
scribes no bond, the executive officer may, under the general power 
to see that the laws are executed, take a bond. Why? Because it is 
“within the sphere of its constitutional powers, and appropriate to 
the just exercise of those powers.” But is this so where the legisla- 
ture prescribes the bond? ‘There it is not within its sphere; nor 
appropriate to supersede the statute, and take a different bond. 
_ Little v. Barreme, 2 Cranch 177. 

It is also settled, in Tingey’s case, that “ no officer has a right to 
require a bond different from that prescribed by the statute.” Why? 
“ Because,” (say the court) “that would be not to execute, but to 
supersede the law.” If the bond be void when required contrary to 
the statute, is it not as void when taken contrary to the statute ? 
The officer must have a right to take it. If he has a right to take 
it; surely he has the right, and it is his duty to require it. And 
would not taking it, supersede the law as effectually as requiring it ? 

There is no power then in any law, or in the constitution either, to 
take or require this bond. 

2. What is the effect of it ? 

It is said to be good because given voluntarily ; or, that it is good 
as far as it conforms to the statute, and only void for the residue. 
This doctrine is inferred from two dicta: one in 1 Peters’s C, C. 
Rep. 46; the other in 1 Gallison 86. 

These cases, and the cases cited, apply only to cases where the 
objections went to the nature of the stipulations, not to the capacity 
of the obligee to take,as here. Where the bond is taken between indi- 
viduals, under no restraint as to power to make the contract, no matter 
how voluntary, there must still be an officer having power to take 
voluntary bonds for the United States; which there is not. Nor is it 
good in part ; for not being authorized, and therefore (according to 
our constitution) prohibited from taking a bond with a requisition 


not in the statute, the bond containing such requisition is wholly 
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void. And this is shown by the following cases: 3 Wash. C. C. 
Rep. 10; United States v. Hipkins, 2 Hall’s Law Journal; 5 Mass. 
$14; 3 Mass. 105; 7 Mass. 98; 5 Pick. 227; 3 Call 421 ; 2 Wash. 
189 ; 6 East 110; Carter 230; Cro. Eliz. 529,737; 2 And. 56, 57, 
108, 152 ; 2 Saund. 59, 60, in notes ; 19 Johns. Rep. 233. 

Again, it is said it was intended to conform to the statute. The 
intent cannot make that legal which is illegal. 2 Cranch 177; 
2 Call 510; 9 Cranch 39; 3 Mass. 105; 5 Peters 350. 

But at all events, Tingey’s case shows, that if such a bond is re- 
quired it isvoid. And here the United States say in the replication, 
it was required ; or was directed by the secretary of war. Itis there- 
fore void. 


Mr Butler, attorney-general, in reply. 

Upon the constitutional question raised by the counsel for the 
defendant, no dispensing powers are claimed for the officers of the 
government ; and it is admitted that if congress have really passed 
a law prescribing the exact form of a bond to be taken, the execu- 
tive ought to conform to it: and that if an officer materially departs 
from that prescribed form, and compels a paymaster to execute a 
bond in a different form, the bond so executed will be void. 

But the United States are not prepared to admit that this bond 
will be void, though materially variant from the form prescribed by 
the statute, if executed voluntarily by a paymaster, and taken in 
good faith by the executive. On the contrary it will be attempted 
to be shown, 

1. That if the bond substantially conforms to the provisions of the 
law, it is valid, and may be enforced. 

2. That although it is materially variant from those provisions, 
if given voluntarily, and for useful and proper purposes, it is yet 
good. 

3. That although one part of the condition of a bond is illegal, it 
is void only pro tanto; and is good for all parts of the condition which 
are conformable to law. 

Ist. It is contended that the bond in this case is substantially 
conformable to the statute. 

The precise form of the condition of the bond is not given in 
the statute, nor is this often done. The general tenor and the 
legal effect are given ; and any bond which will produce and secure 











JANUARY TERM 1836. 355 


[United States v. Bradley.] 
the object of the law; which will stipulate for the faithful per- 
formance of the legal duties of the officer, in whatever form of words; 
will be a good and a valid bond under this statute. 

Some facts are to be attended to which are in the record. It is 
admitted Hall had actually been appointed a paymaster in the army. 
This is in the pleadings ; and thus there is an end to the allegation in 
the argument that he had not been paymaster. He must have been 
appointed according to the constitution and to the law. 

The next admission is, that the bond was executed with intent to 
comply with the statute. 

The third fact is, that Hall, after he had executed the bond, 
entered on the performance of his duties. He became a paymaster 
as to all third persons, the United States and his sureties. 

The fourth fact is, that Hall received the money from the United 
States; and that he has failed to account for the amount so received. 

The fifth fact to be observed is, that the condition contains two 
clauses: one, the general stipulation for the faithful performance of 
the duties of paymaster; the other, special provisions to account 
for money, property, &c. The counsel for the defendant admit, that 
the same clause does not go beyond the requirement of this act in 
effect ; though it goes into specifications of details, all of which are in- 
cluded in the words, regularly to account, &c. 

It is contended, that the terms of the condition extend only to the 
faithful performance of the duties of a paymaster ; and do not include 
skill in their execution. The words of the bond are, to account 
“according tolaw.” This is in effect a conformity to the statute. 
In truth, all the duties required of the officer come within the words 
“regularly account, well and truly execute, and faithfully dis- 
charge.” 

The duties of a paymaster are included in the bond, and no more 
than these duties ; and to this extent the sureties are bound. The 
subjection of a paymaster to the rules and articles of war, are lia- 
bilities for which the sureties are not answerable ; they are responsi- 
ble for his duties only. 

Thus the bond is substantially a compliance with the provisions 
of the law : but it is contended that if it exceeds those provisions, and 
requires that duties shall be performed which should be executed, 
as it was given voluntarily, it is valid, and binds the sureties. 

The decision of this court, relied upon in the case of the United 
States v. Tingey, does not deny, but on the contrary it sustains the 
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principle which the United States assert in support of the claim in 
this case. In that case, the pleadings admitted the bond was “ ex- 
torted ;” but here there is no such admission; on the contrary, the 
bond of Hall, and his sureties, was voluntarily given ; with a view to 
comply with the act of congress. 

2d. The bond was executed for a lawful purpose. If congress had 
required such a bond, it would have been entirely proper and con- 
sistent with the duties of the officer. 

$d. It is said there is no obligee competent to take the bond ; and 
that the constitution and the law do not allow its being taken ; 
nor are powers to take voluntary bonds given: that the executive 
had authority to take a proper bond, but none to take any other. 
All this is denied by the United States. 

To assert these positions is to say, that a bond for acts which are 
proper is void; and yet what are the dangers to arise from such a 
bond? No arguments against the instrument, on the ground of 
dangers, when none can arise, are available. Nothing was required 
which was not proper, which was not lawful ; and which the officers 
of the government ought to have a full right to insist upon. Does 
the direction to take a particular bond imply a prohibition to take 
another bond not inconsistent with the prescribed bond? This is 
contended for by the counsel for the defendant in error. 

The United States have established a war department; and the 
secretary of war has full authority to carry into execution all the 
purposes of the government, the supervision of which is within that 
division of the administration of public affairs. No prohibition exists 
in reference to the action of the officer in charge of that department ; 
if the same is considered proper for the accomplishment of legitimate 
objects. 

Is it true that if the secretary of war omits, for any reason, to take 
security from a public officer, in the precise form which a statute 
prescribes, that the United States shall lose the benefit of that security, 
if given voluntarily, and for a lawful and proper purpose: a purpose 
that really effectuates the law; and the only objection to which is, 
that it is more beneficial to the United States than the one prescribed ? 
If this be the law, the United States is punished for the fault and 
mistake of their officer. 

The cases cited by the counsel for the defendant do not support 
the principles claimed for them. 

The third question for the determination of the court is, whether 
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if the condition of the bond is in part illegal and void; which is 
denied; is the whole void ? 

The answer must be in the negative. There is no act of congress 
prohibiting such a bond, nor is there an act declaring bonds not con- 
forming to this statute void. The rule of law is, that in all cases 
in which the condition of a bond can be severed, it is good for that 
part which is legal, and only void for that part which is illegal. 
This rule always applies, except where a statute declares the whole 
instrument void. 2 Marshall’s Com. Law Rep. 61; 12 Wheat. 
149. 

The cases cited on the other side do not impugn these principles. 
Sheriffs’ bonds, taken in a form different from that which the statute 
authorized, are expressly avoided by 23 Hen. 6, ch. 10. So are 
appeal bonds, in wrong penalties ; and which are not devisable. 


Mr Justice Story delivered the opinion of the Court. 

This is a writ of error to the circuit court of the District of Co- 
lumbia, for the county of Washington. 

The original suit was debt, on a bond given to the United States 
by John Hall, Daniel Ott and Nicholas B. Vanzant on the 26th 
of May 1818, the condition of which, after reciting that Hall was 
appointed paymaster of the rifle regiment in the army of the United 
States, was as follows: “now, if the said John Hall shall well and 
truly execute, and faithfully discharge according to law, and to in- 
structions received by him from proper authority, his duties as pay- 
master aforesaid ; and he, his heirs, executors or administrators shall 
regularly account, when thereto required, for all moneys received by 
him from time to time as paymaster aforesaid, with such person or 
persons as shall be duly authorized and qualified on the part of the 
United States for that purpose, and moreover pay ino their treasury 
such balance as on a final settlement of the said John Hall’s ac- 
counts shall be found justly due from him to the said United States ; 
then this obligation shall be null and void, and of no effect, otherwise 
to be and remain in full force and virtue.” 

In the court below, the defendant pleaded six several pleas, and 
issues were joined on the first, second, fourth and six pleas. To the 
third and fifth pleas the United States replied. The defendant de- 
murred to the replication to the third plea, and rejoined to the re- 
plication to the fifth plea; to which the United States demurred. 
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Upon these demurrers the court below gave judgment in favour of 
the defendant. 

Upon these pleadings two questions have been made and argued 
at the bar. Ist. Whether the bond is in conformity to the require- 
ments of the act of the 24th of April 1816, ch. 69, for organizing the 
general staff, and making further provision for the army of the 
United States. 2d. If not, whether the bond is wholly void; or void 
only so far as it is not in conformity to that act. 

The act (section 6) provides “that all officers of the pay, com- 
missary and quarter-master’s department, shall, previous to entering 
on the duties of their respective offices, giye good and sufficient bonds 
to the United States fully to account for all moneys and public pro- 
perty which they may receive, in such sums as the secretary of war 
shall direct.” It is plain that the condition of the bond is not, in its 
very terms, in conformity with this provision. But the argument on 
the part of the United States is, that though in terms it varies from 


the act ; yet, inasmuch as all the duties required of the paymaster by _ 


law begin and terminate in matters of account; that in substance the 
condition includes no more than what the prescribed terms of the act 
contemplate. 

In our view of the case it is wholly unnecessary to decide this 
question ; because the only breach alleged is the nun-accounting for, 
and non-payment of moneys due to the United States by Hall; upon 
a final settlement of his accounts. So far as the condition of the 
bond requires Hall to account for moneys received by him, it sub- 
stantially follows the provisions of the act of 1816: and if the bond 
be not wholly void, it is clear that the United States are entitled to 
recover upon the present pleadings in whatever way the first question 
may he decided. 

The second question, therefore, is that to which the attention of 
the court will be addressed. Upon the face of the pleadings this 
must be taken to be a bond voluntarily given by Hall, and his sure- 
ties. There is no averment that it was obtained from them by ex- 
tortion or oppression under colour of office, as there was in the 
United States v. Tingey, 5 Peters 115. On the contrary, both the 
third and fifth pleas are wholly barren of any averments on the sub- 
ject of the giving of the present bond. All they assert in substance 
is, that Hall never gave any such bond as is required by the act of 
1816 ; and that the act of 1816 was the only law regulating the bonds 
of paymasters; with some collateral averments not material to be 
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here mentioned. Now no rule of pleadings is better settled, or upon 
sounder principles, than that every plea in discharge or avoidance of 
a bond, should state positively and in direct terms the matters of dis- 
charge or avoidance. It is not to be inferred, arguendo; or upon con- 
jectures. Indeed, both these pleas are open to the objection of being 
merely argumentative ; and are wholly destitute in the technical pre- 
cision necessary for pleas in avoidance or discharge. The replication 
of the United States to the third plea does, however, exclude, so far 
as that plea is concerned, any inference of extortion or oppression, 
colore officii ; for it avers that the bond was given with the intent of 
complying with the act of congress, and by the direction of the sec- 
retary of war. 

It may be added, that the bond is not only voluntary, but for a 
lawful purpose ; viz. to insure a due and faithful performance of the 
duties of paymaster, a circumstance which must repel any supposi- 
of an oppressive or unjust design. 

But passing from these considerations, the question which first 
arises is, whether a voluntary bond taken by the United States, for a 
lawful purpose, but not prescribed by any law, is utterly void. This 
question was elaborately argued in the case of the United States v. 
Tingey, 5 Peters’s Rep. 115; and upon full consideration, it was there 
held by this court, that the United States being a body politic, as an 
incident to their general right of sovereignty, have a capacity to 
enter into contracts, and take bonds in cases within the sphere of 
their constitutional powers, and appropriate to the just exercise of 
those powers ; through the instrumentality of the proper department 
to which those powers are confined ; whenever such contracts or 
bonds are not prohibited by law; although the making of such con- 
tracts, or taking such bonds, may not have been prescribed by any 
pre-existing legislative act. The court laid down this as a general 
principle only, without (as was then said) attempting to enumerate 
the limitations and exceptions, which may arise from the distribu- 
tion of powers in our government; and from the operation of other 
provisions in our constitution and laws. 

But the court, in applying the principle to the case then before 
them, further added, “we hold that a voluntary bond taken by 
authority of the proper officers of the treasury department, to whom 
the disbursement of public moneys is entrusted, to secure the fidelity 
in official duties of a receiver, or an agent for the disbursement, of 
public moneys, is a binding contract between him and his sureties, 
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and the United States ; although such bond may not be prescribed or 
required by any positive law. The right to take such a bond is, in 
our view, an incident to the duties belonging to such a department ; 
and the United States having a political capacity to take it, we see 
no objection to its validity in a moral or a legal view.” 

From the doctrine here stated, we have not the slightest inclina- 
tion to depart: on the contrary, from further reflection, we are satis- 
fied that it is founded upon the soundest principles of law, and the 
just interpretation of the constitution. Upon any other doctrine, it 
would be incompetent for the government, in many cases, to take 
any bond or security for debts due to it, or for deposits made of the 
public money ; or even to enter into contracts for the transfer of its 
funds from one place to another, for the exigences of the public 
service, by negotiable paper or otherwise ; since such an authority 
is not expressly given by law in a vast variety of cases. Yet, in 
Dugan v. The United States, 3 Wheat. 172, 4 Cond. Rep. 223, and 
in the Postmaster-General v. Early, 12 Wheat. 136, 6 Cond. Rep. 
480, this right of the government was treated as unquestionable, 
and belonging to its general functions, as an appropriate incident, 

The United States, then, having, in our opinion, a capacity to take 
a voluntary bond in cases within the scope of the powers delegated 
to the general government, by the constitution, through the instru- 
mentality of the proper functionaries to whom these powers are con- 
fided ; this consideration disposes of the whole of that part of the 
argument, and the cases cited in support of it, which are founded 
upon the distinction between bonds which are given to parties hav- 
ing a capacity to take ; and bonds, which are given to parties, who 
have no such capacity: the former may be good in part; the latter 
are wholly void. 

That bonds and other deeds may, in many cases, be good in part, 
and void for the residue, where the residue is founded in illegality, 
but not malum in se; is a doctrine well founded in the common law, 
and has been recognized from a very early period. Thus, in Pigot’s 
case, 11 Co. Lit. 27 6., it was said, that it was unanimously agreed 
in 14 Hen. 8, 25, 26, that if some of the covenants of an indenture, 
or of the conditions indorsed upon a bond are against law, and some 
are good and lawful, that in this case the covenants or conditions 
which are against law, are void ab initio; and the others stand 
good. And, notwithstanding the decision in Lee v. Coleshill, Cro. 
Eliz. 529 ; which, however, is distinguishable, being founded on a 
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statute; the doctrine has been maintained, and is settled law at 
the present day in all cases where the different covenants or condi- 
tions are severable, and independent of each other, and do not im- 
port malum in se; as will abundantly appear from the case of New- 
man vy. Newman, 4 M. & Selw. 66, and the other cases hereafter 
stated ; and many more might be added. 

But it has been urged, at the bar, that this doctrine is applicable 
only to cases where the case stands wholly at the common law, and 
not where the illegality arises under a statute ; and this distinction 
derives countenance from what was said in Norton v. Simmes, 
Hob. Rep. where the distinction was taken between a bond made 
void by statute, and by common law; for (it was there said) upon 
the statute of 23 Hen. 6, ch. 9, “ if a sheriff will take a bond for a 
point against that law, and also for a debt due, the whole bond is 
void ; for the letter of the statute is so. For a statute is strict law: 
but the common law doth decide according to common reason: and 
having made that void which is against law, lets the rest stand, as 
in 14 Hen. 8, 15.” 

In the case of Maleverer v. Redshaw, 1 Mod. Rep. 35, which 
was debt, upon a bail bond, Mr Justice Twisden said, he had heard 
lord Hobart say, “ that the statute, i. e. 23 Hen. 6, ch. 9, is like a 
tyrant; when he comes, he makes all void. But the common law 
is like a nursing father, makes void only that part where the fault is, 
and preserves the rest.” But Mr Justice Twisden added, that lord 
Hobart put this doctrine upon the ground that the statute of 23 
Hen. 6, ch. 9, had expressly declared that if any of the sheriffs, 
&c., should take any obligation in any other form, by colour of their 
office, that then it should be void.(a) The case in Hobart’s Re- 
ports, was put by the court expressly upon this distinction. And it 
was well remarked by Mr Justice Lawrence, in Kerrison v. Cole, 
8 East’s Rep. 236, that this case is easily reconcilable with the ge- 
neral principle : for sheriff’s bonds are only authorized to be taken 
with a certain condition : and, therefore, if they are taken with any 
other condition, they are void in toto, and cannot stand good in part 
only. But that does not apply to different and independent coven- 
ants and conditions, in the same instrument ; which may be good in 
part, and bad in part: and so it was held by the whole court in that 
case ; and notwithstanding the instrument, (a bill of sale and mort- 


(a) See 2 Saund. Rep. 55; Ib. 59, Williams’s note (3). 
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gage of a ship), was, by statute, declared to be utterly null and 
void, to all intents and purposes ;” yet it was held, that a covenant 
in the same instrument, to repay the money lent, was good as a 
personal covenant. The same doctrine was held in Wigg v. Shut- 
tleworth, 13 East’s Rep. 87; How v. Synge, 15 East’s Rep. 440; 
Mouse v. Leake, 8 Term Rep. 411; Greenwood v. The Bishop of 
London, 5 Taunt. Rep. 727, 8. C. 1 Marsh. Rep. 292. In this last 
case, the court took notice of the true line of distinction between the 
cases, viz. between those cases, where the statute had declared the 
instrument taken in any other form, than that prescribed by the 
statute, to be utterly void ; and those cases, where it had declared 
the instrument void only as to the illegal act, grant, or conveyance. 
It was the case of conveyance affected with simony, so far as the 
next presentation was concerned ; but conveying the advowson in 
fee. On this occasion the court said, “ there can be no doubt, that 
the conveyance of an advowson in fee, which is of itself legal ; if it 
be made for the purpose of carrying a simoniacal contract into exe- 
cution, is void as to so much as goes to effect that purpose ; and if 
the sound part cannot be separated from the corrupt, it is altogether 
void. It is not, as in the case of usury, and some others, avoided by 
the positive and inflexible enactment of the statute; but left to 
the operation of the common law, which will reject the illegal part, 
and leave the rest untouched, if they can be fairly separated.” 
Here, the doctrine was applied directly to the very case of a statute 
prohibition. 

But the case of Doe dem. Thomson v. Pitcher (6 Taunt. R. 359; 
S. C. 2 Marsh R. 61) contains a still more full and exact statement 
of the doctrine. It was a case supposed to be affected by the pro- 
hibitions of the statute of charitable uses; 9 Geo. 2, ch. 36. Lord 
Chief Justice Gibbs, in delivering the opinion of the court, addressing 
himself to the argument, that if the deed was void as to part, it must 
be void as to the whole; said: “if the objection had been derived 
from the common law, it is admitted that would not be the conse- 
quence. But it is urged that the statute makes the whole deed void. 
As the counsel for the plaintiff puts it,(a) there is no difference between 
a transaction void at common law, and void by statute. If an act 
be prohibited, the construction to be put on a deed conveying pro- 


(a) Instead of these words in 2 Marshall's Reports, p. 69, the words are, ‘“ The truth 
is’ there is no difference, &c. 
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perty illegally is, that the clause which so conveys it is void equally, 
whether it be by statute or common law. But it may happen that 
the statute goes further, and says that the whole deed shall be void 
to all intents and purposes: and when that is so, the court must so 
pronounce, because the legislature has so enacted ; and not because 
the transaction prohibited is illegal. I cannot find in this act any 
words which make the entire deed void, &c. I think this grant of that 
interest in land, which by the terms of the grant is to be applied to 
a charitable use, is void; and that the deed, so far as it passes other 
lands not to a charitable use, is good.” Such is the clear result of 
the English authorities. 

In this court, a similar doctrine has been constantly maintained. 
It was acted upon in the case of The Postmaster-General v. Early 
(12 Wheaton’s Rep. 136). It was taken for granted in Smith v. The 
United States (5 Peters’s Rep. 293); where the objection, indeed, was 
not taken: but the bond was not in exact conformity to the statute 
(act of the 16th of March 1802, ch. 9, sect. 16), under which it was 
given by a paymaster. It was also directly before the court in Far- 
rar and Brown v. The United States (5 Peters’s Rep. 373); where the 
bond, taken under the act of the 7th of May 1822, sect. 1, wholly 
omitted one of the clauses required by the statute to be inserted in 
the condition. The court there entertained no doubt as to the valid- 
ity of the bond, and only expressed a doubt whether a breach which 
was within the direct terms of the omitted clause ; and yet which fell 
within the general words of the inserted clause, could be assigned as 
a good breach under the latter. But, if the bond, being a statute 
bond, was totally void, because the condition did not conform to all 
the requirements of the act; it would have been wholly useless to 
have discussed the other questions arising in the cause. Upon the 
whole, upon this point we are of opinion that there is no solid dis- 
tinction in cases of this sort between bonds, and other deeds contain- 
ing conditions, covenants or grants, not malum in se, but illegal at 
the common law; and those containing conditions, covenants or 
grants, illegal by the express prohibitions of statutes. In each case 
the bonds or other deeds are void as to such conditions, covenants or 
grants, which are illegal ; and are good as to all others which are 
legal and unexceptionable in their purport. The only exception is, 
when the statute has not confined its prohibitions to the illegal con- 
ditions, covenants or grants ; but has expressly, or by necessary impli- 
cation, avoided the whole instrument to all intents and purposes. 
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It has been urged, however, in the present case, that the act of 
1816, ch. 69, does, by necessary implication, prohibit the taking of 
any bonds from paymasters other than those in the form prescribed 
by the sixth section of the act; and therefore that bonds taken in 
any other form are utterly void. We do not think so. The act 
merely prescribes the form and purport of the bond to be taken of 
paymasters by the war department. It is in this respect directory to 
that department ; and doubtless it would be illegal for that depart- 
ment to insist upon a bond containing other provisions and conditions 
differing from those prescribed or required by law. But the act has 
no where declared that all other bonds, not taken in the prescribed 
form, shall be utterly void: nor does such an implication arise from 
any of the terms contained in the act, or from any principles of pub- 
lic policy which it is designed to promote. A bond may, by mutual 
mistake or accident, and wholly without design, be taken in a form 
not prescribed by the act. It would be a very mischievous interpre- 
tation of the act to suppose, that under such circumstances it was 
the intendment of the act that the bond should be utterly void. 
Nothing, we think, but very strong and express language, should 
induce a court of justice to adopt such an interpretation. Where 
the act speaks out, it would be our duty to follow it: where it is 
silent, it is a sufficient compliance with the policy of the act, to declare 
the bond void, as to any conditions which are imposed upon a party 
beyond what the law requires. This is not only the dictate of the 
common law, but of common sense. 

We think, then, that the present bond, so far as it is in conformity 
to the act of 1816, ch. 69, is good; and for any excess beyond that 
act, if there be any (on which we do not decide), it is void, pro tanto. 
The breach assigned is clearly of a part of the condition (viz. to 
account for the public moneys), which is in conformity to the act ; 
and therefore action is well maintainable therefor. The case of The 
Supervisors of Alleghany county v. Van Campen (3 Wend. Rep. 48), 
proceeded upon grounds of a similar nature. 

Before concluding this opinion, it may be proper to take notice of 
another objection raised by the third plea, and pressed at the-argu- 
ment. It is that Hall was not entitled to act as paymaster until he 
had given the bond required by the act of 1816, in the form therein 
prescribed ; and that not having given any such bond, he is not ac- 
countable as paymaster for any moneys received by him from the 
government. Weare of a different opinion. Hall’s appointment, as 
paymaster, was complete when his appointment was duly made by 














JANUARY TERM 1836. 365 


[United States v. Bradley.] 

the president, and confirmed by the senate. The giving of the bond 
was a mere ministerial act for the security of the government; and 
not a condition precedent to his authority to act as paymaster. 
Having received the public moneys as paymaster, he must account 
for them as paymaster. Indeed, the condition of the bond having 
recited that he was appointed paymaster of the rifle regiment, he and 
his relatives are estopped to deny the fact: and by the terms of their 
contract they undertake that “he shall regularly account, when 
thereto required, for all moneys received by him as paymaster afore- 
said.” 

The misdescription of the corporate or politic name of the plaintiffs 
in the bond, by calling them “'The United States of North America,” 
instead of America ; is cured by the averment of identity in the decla- 
ration : and, indeed, it has not been insisted on at the argument. 

Upon the whole, we are of opinion that the third and fifth pleas, 
upon which the circuit court gave judgment in favour of the defend- 
ant are bad in law; and therefore the judgment ought to be reversed, 
and judgment thereon be entered in favour of the United States : and 
the cause remanded to the circuit court for further proceedings. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the District of Colum- 
bia, holden in and for the county of Washington, and was argued by 
counsel ; on consideration whereof, it is the opinion of the court that 
there is error in the judgment of the said circuit court in adjudg- 
ing that the pleadings by the said defendants, in the same cause 
pleaded, and the matters and things there contained, are sufficient in 
law to bar the said United States from having and maintaining their 
action aforesaid. And it is thereupon ordered, and adjudged by this 
court, that the judgment of the said circuit court be, and the same 
is hereby reversed ; and this court proceeding to render such judg- 
ment as the said circuit court should have rendered in the premises, 
it is further considered and adjudged by this court, that the third and 
fifth pleas, so as aforesaid pleaded by the said defendants, are not 
sufficient in law to bar the said United States of their action afore- 
said, against the said defendants ; wherefore the said United States 
ought, notwithstanding the pleas aforesaid, to recover their debt and 
damages on occasion of the premises. And it is further ordered and 
adjudged by this court that the cause be remanded to the said cir- 
cuit court for further proceedings thereon, according to law. 
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Ricuarp SMITH, LESSEE oF JoHN LANNING, PLAINTIFF v. JOHN 
VAUGHAN ET AL. 


A question whether a plaintiff in ejectment shall be permitted to enlarge the term in 
the demise, in an action of ejectment, is one within the discretion of the court to 
which a motion for the purpose is submitted; and cannot be certified to the su- 
preme court, if the judges of the circuit court are decided in opinion on the mo- 
tion, under the provisions of the act of congress of the 29th of April 1802. 


ON a certificate of division, from the circuit court of the United States 
for the district of Pennsylvania. 

At April session 1814, an action of ejectment was commenced by 
the plaintiff in the circuit court of Pennsylvania; and after various 
preparatory proceedings, on the 15th of October 1821, a jury having 
been empannelled; by agreement of the opposite parties, the term 
laid in the declaration was enlarged to seventeen years: and on the 
17th of October 1821, the jury found a verdict for the plaintiff, 
against Vaughan and others; on which judgment nisi was entered. 
At October sessions 1826, a scire facias to revive the original judg- 
ment against Vaughan and others was issued, and after various pleas 
and demurrers, on the 9th of June 1830, judgment was given for the 
plaintiff. 

To April session 1834 of the same court, a writ of alias scire fa- 
cias, issued at the suit of the same plaintiff, again to revive the 
original judgment against John Vaughan, Calvin Cone, Timothy 
Stevens, Oliver Stevens, Joseph Stevens and John Secor, and all 
other terre-tenants, was returned “ made known.” 

** And upon the plaintiff’s motion for leave to enlarge the term, and 
to issue a writ of habere facias possessionem, questions having oc- 
curred before the said circuit court, upon which the opinions of the 
judges were opposed, to wit, whether leave should be granted to the 
plaintiff to enlarge the term, and to issue the said writ; the points 
upon which the disagreement happened were, during the same 
term, upon the plaintiff’s request, thus stated under the direction 
of the said judges, and certified under the seal of the said court 
to the supreme court at their next session, to be held hereafter; in 
order that it may by that court be finally decided ; the said direction 
of the judges, being accompanied with this opinion, that this is a col- 
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lateral motion to amend, depending on the discretion of the court 
under all the circumstances of the case, as they appear of record, or 
are disclosed by affidavits ; and, in their opinion, does not come within 
the provisions of the act of 1802 (vol. 3, Laws United States 482); 
but as the counsel of the plaintiff think otherwise, and are desirous 
of taking the opinion of the supreme court on the subject ; the objec- 
jection to certifying the point of difference will be reserved for their 
consideration ; and the clerk was directed to make out the certificate 
accordingly.” 

The clerk of the circuit court, on the 7th day of January 1825, 
sent up the following certificate, with the record. 

“I certify the foregoing to be a true statement of the points upon 
which the opinions of the judges of the circuit court of the United 
States for the district of Pennsylvania, in the third circuit, were 
opposed. Stated under the direction of the said judges.” 


Mr Ingersoll moved to dismiss the cause, on the ground that the 
points certified from the circuit court did not come within the pro- 
visions of the act of congress of the 29th of April 1802. 


The Court ordered it to be certified to the circuit court, as the 
opinion of the court: that it cannot take cognizance of the question 
certified, the cause being one resting entirely in the discretion of the 


circuit court, and therefore clearly not within the act of congress of 
the 29th of April 1802. 
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Tuomas P. CRowELL, GARNISHEE OF THE CHESAPEAKE AND DeELa- 
WARE Cana Company v. Joun RanpeE Lt, Jun. 


RicHARD SHOEMAKER, GARNISHEE OF THE CHESAPEAKE AND DeELa- 
warRE Canat Company v. Joun RanpbeELt, JUN. 


The twenty-fifth section of the judiciary act of 1780, confers appellate jurisdiction 
in the supreme court from final judgments and decrees in any suit in the highest 
court of law or equity of a state, in which a decision in the suit could be had, in 
three classes of cases: first, where is drawn in question the validity of a treaty or 
statute of, or an authority exercised under the United States, and the decision is 
against their validity: secondly, where is drawn in question the validity of a stat- 
ute of, or an authority exercised under any state, on the ground of their being re- 
pugnant to the constitution, treaties or laws of the United States, and the decision 
is in favour of such, their validity : thirdly, where is drawn in question the con- 
struction of any clause of the constitution, or of a treaty or statute of, or commis- 
sion held under the United States, and the decision is against the title, right, pri- 
vilege or exemption specially set up or claimed by either party under such clause 
of the said constitution, treaty, statute or commission. The section then goes on 
to provide that no other error shall be assigned or regarded as a ground of reversal 
in any such case as aforesaid, than such as appears upon the face of the record, 
and immediately respects the beforementioned questions of validity or construc- 
tion of the said constitution, treaties, statutes, commissions or authorities in dis- 
ute. 
mov interpretation of this section of the act of 1789, it has been uniformly held, 
that to give this court appellate jurisdiction, two things should have occurred and 
be apparent in the record: first, that some one of the questions stated in the sec- 
tion did arise in the court below; and secondly, that a decision was actually made 
thereon by the same court in the manner required by the section. If both of these 
do not appear on the record, the appellate jurisdiction fails. It is not sufficient to 
show that such a question might have occurred, or such a decision might have 
been made in the court below. It must be demonstrable that they did exist, and 
were made. 
It has been decided, that it is not indispensable that it should appear on the record 
in totidem verbis, or by direct and positive statement, that the question was made, 
and the decision given by the court below on the very point; but that it is suf- 
ficient, if it is clear, from the facts stated, by just and necessary inference, that the 
question was made, and that the court below must, in order to have arrived at the 
judgment pronounced by it, have come to the very decision of that question as 
indispensable to that judgment. 
A review of the cases of Owings v. Norwood’s Lessee, 5 Cranch 344 (2 Cond. 
Rep. 275); Smith v. The State of Maryland, 6 Cranch 281 (2 Cond. Rep. 377); 
Martin v. Hunter’s Lessee, 1 Wheat. Rep. 304 (3 Cond. Rep. 575); Inglee v. Cool- 
idge, 2 Wheat. Rep. 363 (4 Cond. Rep. 155); Miller v. Nichols, 4 Wheat. Rep. 
311, 315 (4 Cond. Rep. 465); Williams v. Norris, 12 Wheat. 117, 124 (6 Cond. 
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Rep. 462); Hickie v. Starke, 1 Peters’s Rep. 98; Wilson v. The Black Bird Creek 
Marsh Association, 2 Peters’s Rep. 245, 250; Satterlee v. Mathewson, 2 Peters’s 
Rep 380; Harris v. Dennie, 3 Peters's Rep. 292, 302; Craig v. The State of Mis- 
souri, 4 Peters’s Rep. 410; Fisher v. Cockerell, 5 Peters’s Rep. 256; The Mayor 
of the City of New Orleans v. De Armas, 9 Peters’s Rep. 234. 

In order to bring a case for a writ of error or an appeal to the supreme court, from a 
court of the highest jurisdiction of any of the states, within the twenty-fifth section 
of the judiciary act; it must appear on the face of the record: Ist, That some one 
of the questions stated in that section did arise in the state court. 2d, That the 
question was decided by the state court, as required in the same section. 3d, That 
it is not necessary that the question should appear on the record to have been 
raised, and the decision made in direct and positive terms, ipsissimis verbis ; but 
that it is sufficient if it appears by clear and necessary intendment that the question 
must have been raised, and must have been decided in order to have induced the 
judgments. 4th, That it is not sufficient to show that a question might have arisen 
or been applicable to the case; unless it is farther shown on the record that it did 
arise, and was applied by the state court to the case. 


IN error to the superior court of the state of Delaware. 

In 1829, John Randell, Junior, the defendant in error, instituted an 
action of covenant against tle Chesapeake and Delaware Canal Com- 
pany, in the superior court of the state of Delaware, on certain arti- 
cles of agreement entered into between him and the defendants, rela- 
tive to the making of a canal to unite the waters of the river Delaware 
with those of the Chesapeake Bay, and to pass through the states 
of Delaware and Maryland. The Chesapeake and Delaware Canal 
Company were incorporatéd by laws passed by the states of Penn- 
sylvauia, Delaware and Maryland ; and the board of directors of the 
company was established in the city of Philadelphia. 

The declaration alleged sundry breaches of covenant on the part of 
the defendants, and after various pleadings and demurrers, and issues 
of fact, judgment was rendered for the plaintiff on some of the de- 
murrers, and an inquisition of damages awarded. The parties went 
to trial on some of the issues of fact, which were found for the plain- 
tiff; and on the 25th day of January 1834, the jury found a verdict 
for the plaintiff for 229,535 dollars 79 cents, upon which a judgment 
was entered by the court. 

Upon this judgment, the plaintiff, on the 6th of June 1834, issued 
a writ of attachment, under the laws of the state of Delaware, for 
the collection of part of the amount of the same, and of the costs; 
which was served on Thomas P. Crowell as the garnishee of the 
Chesapeake and Delaware Canal Company. The same proceedings 
took place in the case of Richard Shoemaker. 

The defendants respectively appeared, and pleaded that they had 
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no goods or effects, rights or credits of the company in their hands at 
the time of the attachments, or at any time after. The cases came 
on for trial on these pleas and issues, according to the laws of Dela- 
ware ; and the parties agreed to a statement of facts. 

In the suit against Thomas P. Crowell, the agreed facts were as 
follows : 

* John Randell, Jun. recovered a verdict of a jury in the said court 
against the said company, on the 25th day of January 1834, and 
then and there obtained judgment in the said court against the said 
company for damages and costs of suit; amounting together to the 
sum of 229,535 dollars 79 cents. The pleadings, record and pro- 
ceedings in the said suit, from the declaration to the judgment inclu- 
sive, are referred to, and form a part of this case. 

** A writ of attachment was issued upon said judgment for the col- 
lection of the damages and costs aforesaid, on the 6th day of June, 
A. D. 1834, returnable to the November term of the same year. 
The said writ was served upon the said Thomas P. Crowell, in the 
county aforesaid, at the Delaware tide lock, who was summoned by 
the sheriff of Newcastle county, as garnishee of the Chesapeake 
and Delaware Canal Company, on the 15th day of June 1834. At 
the same time the said Thomas P. Crowell was arrested by virtue of 
the above mentioned capias, being No. 34 to November term of said 
court, A. D. 1834, at which time and place the said defendant (the 
said Thomas P. Crowell, to wit) having appeared and given bail, 
and being put to plead at the election of the said plaintiff under the 
said act of assembly, pleaded that he had no goods, chattels, rights, 
credits or effects of the said the Chesapeake and Delaware Canal 
Company in his hands, custody or possession at the time of the 
attachment laid, or at any time after. On this plea the plaintiff 
hath joined issue, and this is the question now submitted to the court 
for their decision. 

“ On the 28th day of January, A. D. 1834, a resolution was passed 
by the board of directors of the Chesapeake and Delaware Canal 
Company, in the following words, that is to say : 

** Resolved, That hereafter no tolls be collected on the line of the 
canal on any vessel, cargo or other article passing through the canal, 
until the said vessel, cargo or other article on which the said tolls 
may be levied or charged, shall have entered the basin at the west- 
ern end of the canal; excepting only such vessels, cargo or other 
article as may not pass through the canal to the said basin.” 
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“This resolution has never been printed by the said company, nor 
hath any notice whatever thereof been given to the said John Ran- 
dell, Jun., until this time. It is admitted that the said resolution 
was adopted for the purpose of preventing the said John Randell, 
Jun., from attaching the tolls of the said company by virtue of the 
said judgment; or otherwise availing himself of the jurisdiction of 
the courts of the state of Delaware, for the collection of his said 
judgment. 

“The defendant at the time ef the service of the said writ of at- 
tachment and capias upon him was, hath ever since been, and 
still continues to be the master of the schooner Hiram; the said 
schooner being in his hands and possession during that time as the 
master of the same, and owner of the said schooner. The said ves- 
sel passed through the Chesapeake and Delaware canal, with a 
cargo from Philadelphia to Richmond, on the 16th day of June, A. 
D. 1834. The amount of tolls on the several cargoes of the said 
schooner demanded for passage through the said canal between the 
16th day of June, and the return day of the said writ, was 96 
dollars and 28 cents, lawful money of the United States of Ame- 
rica, and was paid in the city of Philadelphia, to S. Griffiths Fisher, 
an officer appointed by the said president and directors of the said 
the Chesapeake and Delaware Canal Company, to receive and col- 
lect tolls at their office in the city of Philadelphia, by a certain 
Joseph Hand, the freighter of the said schooner; after service of 
said attachment and capias, and after the said vessel had passed 
through the canal as aforesaid, but before the return of the said 
writs, 

* The said attachment and capias were served upon the said de- 
fendant in Newcastle county, at the time of his offering to pass 
through the said canal at the Delaware tide lock, with the said vessel 
and cargo, and previous to the vessel passing through the same, to 
wit, on the 15th day of June, A. D. 1834. The said tide lock 
was, when the said canal was opened for navigation on the 17th 
of October, A. D. 1829, established by the president and direc- 
tors of the said company, asa place for the receipt of tolls in the 
said canal ; and a collector of tolls has always been appointed to 
reside at that place ; and a certain John Wilson was, at the time of 
issuing said attachment, and has ever since been such collector at 
said tide lock. 


“The printed paper hereunto annexed, marked with the letter A, 
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is a true copy of the regulations to be observed by vessels navigating 
the Chesapeake and Delaware canal, adopted by the board of direc- 
tors of the said company, with the rates of toll for navigating the 
said canal, the same having been signed by the president and 
secretary of the said company, and published by order of the presi- 
dent and directors thereof; and it is agreed shall he taken as a part 
of the case : except so far as they had been altered by the resolution 
of the 28th of January above set forth.” 

[The material regulations in the paper A, established the 4th of 
February 1833, were the following : 

1. No vessel shall enter the canal without first coming to anchor, 
or making fast to the piers at least one hundred feet from the outer 
locks. 

2. Masters of vessels shall, before entering the first lock, present 
to the collector a manifest of cargo, so arranged as to enable him 
readily to calculate their tolls. And in order to guard against frauds, 
the collectors are authorized to require the cargo to be landed for 
examination, if they shall see cause to suspect the correctness of the 
manifest. 

5. The tolls shall always be paid at the first lock passed by a 
vessel ; and upon payment thereof, the master shall receive a pass 
bill, on which shall be noted the amount of tolls paid, and the pre- 
cise time of entering. 

7. If any vessel shall pass through the canal without fully and 
honestly paying the prescribed tolls, either of the collectors is au- 
thorized by law “ to seize such vessel, wherever found, and sell the 
same at auction for ready money; which, so far as is necessary, 
shall be applied towards paying said tolls, and all expenses of seiz- 
ure and sale.” And to enforce the penalties. 

21. The officers and agents of the company are fully authorized 
by law to enforce obedience to the foregoing regulations ; and they 
are required so to do. 

22. No person is allowed to interfere with the agents or officers of 
the company in the performance of their duties on the canal. Should 
reasonable ground of complaint occur against such officers or agents, 
either by unnecessary delays or improper conduct, it will be imme- 
diately redressed, on information being lodged at either of the offices 
of the company. ] 

“ft is further agreed, that the sloop Robert and James, the 
defendant being then and there the master, and having the direction 
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thereof, passed through the Chesapeake and Delaware canal with a 
cargo from Port Deposit to Philadelphia, on the 18th of June 1834, 
and three several times afterwards, to wit, on the 26th day of June 
1834, on the 16th day of October 1834, and on the 5th day of No- 
vember 1834, between that day and the return day of the said writ 
of attachment. Copies of the pass bills given to the said defendant 
on these occasions, were annexed. 

** The amount of tolls on the several cargoes of the said sloop, de- 
manded for passage through the said canal, by the Chesapeake and 
Delaware Canal Company, at their lock, at the western end of the 
canal, in the state of Maryland, and there paid by the said Thomas 
P. Crowell, master of the said sloop, between the said 18th of June 
and the return day of said writ, was 74 dollars and 44 cents, lawful 
money of the United States of America. 

“The acts of the legislatures of Delaware, Maryland, and Penn- 
sylvania, relative to the said the Chesapeake and Delaware Canal, 
and the several supplements thereto are referred to, and made part 
of this statement of facts. 

It is agreed that in many cases since the resolution of the 28th of 
January 1834, above set forth, tolls for the passage of vessels and 
their cargoes through the Chesapeake and Delaware Canal, from 
the eastern end of said canal, in the state of Delaware, to the west- 
ern end thereof, in the state of Maryland, were received by some 
agent appointed by the president and directors of the said company, 
at their office, in the city of Philadelphia; and were paid by the 
owners or captains, or by the agents of said owners or captains, to 
the officers or agents of said president and directors of said company 
at said office. 

“It is further agreed, that independently of the tolls so attached, 
and all other tolls of the said company attached by the said John 
Randell, Jun., a sufficient amount of tolls was always left in their 
hands, not attached, to repair and keep in order the said canal, their 
locks, and other works necessary thereto, and to keep the same 
navigable ; also to defray the expenses of the collection of tolls, in- 
cluding the salaries of all their officers. 

“It is further agreed, that the said canal, the construction of which 
was commenced on the 15th day of April 1824, was completed and 
open for navigation on the 17th day of October 1829. 

“It also further agreed, that previous to the rendition of the judg- 
ment above named, obtained by John Randell, Jun., against the said 
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canal company, that the tolls were collected in the canal at the re- 
spective toll houses located at Delaware city and Chesapeake city, 
from the captains and masters of vessels passing through the said 
canal: but the counsel for the said defendant protests that said cap- 
tains and masters were not personally liable to the said company for 
the said tolls so paid by them. If upon the foregoing statement of 
facts the court shall be of the opinion that John Randell, Jun., the 
above named plaintiff, is entitled to judgment against the defendant 
as garnishee of the said the Chesapeake and Delaware Canal Com- 
pany, upon the plea of nulla bona, then judgment to be rendered 
for the said plaintiff for the sum of 96 dollars and 28 cents: and if 
the court should be of the opinion that the said John Randell, Jun., 
is not entitled to judgment against the said defendant, on the afore- 
said statement of facts, the judgment to be entered for the said de- 
fendant.” 

The following extracts from the laws of Maryland and Delaware 
were made part of the case: 

Extract from Delaware law, passed February 1832. 

* Be it enacted, that in case any master, shipper or agent shall 
fraudulently present to the collector of tolls, or other agent of the 
canal company, a false manifest or account of cargo of any vessel or 
boat about passing through the canal, or give a false statement of 
the tolls thereon, or otherwise attempt to defraud in the said tolls, on 
conviction thereof before any justice of the peace for Newcastle 
county, he or they so convicted, after paying to the canal company 
the toll due, and the cost of ascertaining the same, shall forfeit and 
pay double the amount of tolls so charged, on which the fraud had 
been attempted: one moiety of said forfeiture shall inure to the per- 
son giving information and prosecuting the offence to conviction, the 
other moiety to inure to the state of Delaware.” 

Extract from Maryland law, passed December 1831. 

* Be it enacted, &c., that if any master or agent of any vessel or 
boat shall fraudulently present to the collector of tolls, or any other 
agent of the Chesapeake and Delaware Canal Company, a false 
manifest or account of cargo of any vessel or boat about passing 
through the canal, or give a false statement of the toll thereon, or 
otherwise attempt to defraud in the said tolls, on conviction thereof 
before any justice of the peace of this state, he shall incur the penalty 
of twenty dollars, to be recovered before some justice of the peace as 
small debts are recovered, one half to the informer giving informa- 
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tion and prosecuting the offender to conviction, and the other half to 
the state.” 

On this agreed statement the case was certified to the court of 
errors and appeals for argument and decision; and in October 1835 
the court decided that the defendant had goods and chattels, effects 
and credits, &c. of the company in his hands, at the time of the 
attachment laid in his hands, and before the return thereof, amount- 
ing to 95 dollars; and judgment was rendered in favour of the 
plaintiff. 

The record and proceedings were remanded to the superior court 
of the state of Delaware, and the defendants prosecuted this writ of 
error. 

The case of Richard Shoemaker differs from that of Thomas P. 
Crowell only in this; that in his case it was necessary for the court 
to decide, in order to render judgment for the plaintiff, that the 
voluntary payment of toll by the master of a vessel to a person 
appointed by the directors of the company to receive said toll in 
Philadelphia, was, under the facts stated in this case, a fraud on the 
attachment laws of the state of Delaware, and on the jurisdiction of 
its courts; and especially fraudulent, and therefore void, as against 
a judgment creditor of the company seeking satisfaction of his debt 
in that state, according to the attachment laws thereof: and the 
court so decided. 


Mr Webster and Mr Clayton moved to dismiss the cases for want 
of jurisdiction. 


Mr Webster : 

The whole case appears on the record ; and the court, on inspecting 
it, will find there is nothing which can give jurisdiction. The pro- 
ceeding of the plaintiff was an attachment to recover the amount of 
a judgment, or such part of the same as was in the hands of the 
defendant in the attachment ; who was a debtor to the Chesapeake 
and Delaware Canal Company for tolls, to which his vessel and 
cargo were subjected, according to the charter of the company, for 
passing through the canal. The judgment obtained by the defend- 
ant in error was in a case in which no constitutional question arose ; 
nor was the construction of any treaty or law of the United States 
involved. It was simply a proceeding on a contract, which the 
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plaintiff alleged the defendants had violated ; and in which the jury 
gave him a verdict for a large sum as damages. 

Nor do the agreed facts give jurisdiction. On them no question 
is presented upon which the court can decide. The matter in the 
statement is such as the courts of the state of Delaware had full 
cognizance of; and in the proceedings of the courts of Delaware on 
those facts, no question was raised which can come under the revi- 
sion of this court. 

In the early eases, it seems to have been expressly required, that 
the law of the United States, or the state law, or a treaty which was 
asserted to be misconstrued, should be expressly stated ; and unless 
it appeared to have been fully and expressly stated what law of the 
United States, or of the state, or constitutional provision had been 
violated, this court would not take jurisdiction. 

This has been relaxed, and jurisdiction has been sustained, where 
it appeared on the face of the record that the court to which the writ 
of error was directed could not have given judgment without having 
misconstrued the law. Craig v. The State of Missouri, 4 Peters 
410. 

In the attachment suit, there was a plea of “nulla bona;” and on 
this issue it is not seen how a question arose which could give this 
court the revisory power sought in the case. The defendants had 
no visible property to satisfy the judgment of Mr Randell; and he 
proceeded by an attachment of the tolls payable to the company, 
according to the fixed regulations established by them, and in full 
force at the time of the proceeding. The courts of Delaware thought 
the removal of the collection of the canal tolls to Philadelphia, was 
was a fraud on Mr Randell; that the canal tolls were, by the charter 
payable, and should be paid on the canal. The question was, whe- 
ther the tolls were so payable ; and the courts of Delaware so decided. 
The twenty-fifth section of the judiciary act requires that the point 
which this court may decide, on a writ of error to a state court, shall 
be settled precisely by the court. It is important that it shall appear 
what is decided. On the record in this case, this cannot be done. 
The judgment of the court of Delaware on the question, whether the 
garnishee had or had not goods in his hands belonging to the Chesa- 
peake and Delaware Canal Company, could be decided without af- 
fecting, and would not necessarily involve the decision of a constitu- 
tional question. Cited the attachment laws of Delaware. 

The judicature of Delaware is of the highest respectability, and 
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it has no disposition to evade the provisions of the constitution; or to 
claim jurisdiction which it has not. The defendant in error, to 
obtain satisfaction of a judgment now exceeding 250,000 dollars, has 
been obliged to resort to the courts of Delaware ; and to institute a 
number of suits, by attachment, for sums which do not exceed or 
amount to 100 dollars. The courts of Delaware considered him 
entitled to relief under the laws of the state; and did not consider the 


question as one which was to be affected by any other than those 
laws. 


Mr Sergeant, for the plaintiff in error. 

A great many questions and interests are involved in this case: 
but the single point now before the court, or which can now be con- 
sidered, is, whether there is so much shown in the record, as to give 
this court jurisdiction to examine and revise the judgment of the 
court of Delaware. We are not now to discuss whether the laws of 
Delaware are inconsistent with the constitution and laws of the 
United States ; and to have the same now decided. We now main- 
tain the plaintiffs have a right to be heard on this question, when the 
case comes on regularly for argument ; and this will be shown. 

The plaintiffs in error present the question, whether the acts of the 
legislature of Delaware, and the application of those acts, were 
inconsistent with the rights which the Chesapeake and Delaware 
Canal Company acquired under the charters of Pennsylvania, Dela- 
ware and Maryland. If they were, the plaintiff below was entitled 
to judgment; but if not, then the judgment violated the constitution 
of the United States. Whether the acts of the assembly of Dela- 
ware, under which the plaintiff below proceeded, were valid or 
invalid, decides the question in the case. 

It is admitted that the plaintiff in error is bound to sustain the 
jurisdiction of the court. The court will find the whole case in the 
agreed statement; and both cases are alike, except that in Shoema- 
ker’s case the tolls were paid in Philadelphia before the attachment 
was laid on him as the garnishee of the company. 

Is there any question presented by the record of which this court 
has cognizance ? 

The allegation is, that the laws of the state of Delaware, as applied 
to this corporation, are repugnant to the charter, and therefore violate 
the charter; and are thus contrary to the constitution of the United 
States, art. 1, sect. 10, 1. What the laws of the state of Delaware 

VOL. x.—2 x : 














378 SUPREME COURT. 


[Crowell v. Randell. Shoemaker v. Randell.] 
are, must be known by the decisions of the courts of that state. The 
construction given to them by those courts is here to be assumed to 
be right ; and the same is not to. be brought in question. It is not 
the subject of re-examination in this court, and is to be taken as final 
and conclusive. 

The question then is, whether the laws, thus construed, are not 
unconstitutional and void; so far as they apply to the corporation of 
the Chesapeake and Delaware Canal Company, and to persons using 
the canal ? 

It is not meant, or intended to be said, generally, that they are 
unconstitutional; a law may be good in part, and bad in part: it 
may be good as applied to one person, and bad as applied to another. 

It is maintained that it does sufficiently appear in the record that 
the law of Delaware is unconstitutional, and void, as to those parties. 

It need not appear that the question was made in the state court. 
It need not be stated in the record that the constitutionality of the 
law of a state came in question. It is not required that in the court 
below the question was considered. All that is requisite is, that 
such a question was applicable to the case. Martin v. Hunter’s 
Lessee, 1 Wheat. 304; Inglee v. Coolidge, 2 Wheat 363; Miller v. 
Nichols, 4 Wheat. 311 ; Lanuse v. Barker, 3 Wheat. 101 ; Wilson v. 
The Blackbird Creek Marsh Association, 2 Peters 245 ; Satterlee v. 
Mathewson, 2 Peters 409 ; Harris v. Dennie, 3 Peters 392; Davis v. 
Packard, 6 Peters 41 ;- Williams v. Norris, 12 Wheat. 117, 2 Peters’s 
Cond. Rep. 325. 

Are the laws under which the plaintiff in the Delaware court 
proceeded, inconsistent with the charter of the company, and thus 
unconstitutional ? 

The fourth section of the act of February 10th 1829, provides 
that “an attachment may be laid on tolls due, and to become due;” 
and that the proceedings may be the same as in other cases of at- 
tachment. 

What are the proceedings “ in other cases of attachment?’ They 
will be seen by a reference to the act of the legislature of Delaware, 
of the 24th of March 1770; Laws of Delaware 462; and particu- 
larly by a reference to the third, sixth and seventh sections; the last 
particularly. : 

The third section authorizes the attachment of the effects of an 
absent debtor, and allows the sheriff to take possession of them in the 
hands of any one with whom they may be found, unless secusity is 
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given for them: which security will be liable for the amount, unless 
the debtor in the attachment puts in special bail to appear to the suit, 
and abide by its result. The sixth section directs the proceedings 
against the garnishee, who may, through the verdict of a jury, be 
made liable for all the effects of the defendant in his hands at the 
time of the attachment, and up to the time of judgment. The 
seventh section, on an affidavit that the garnishee has effects of the 
debtor in his hands, and is about to depart; authorizes a capias against 
him, on which he is to give sureties to appear, make answer, and 
abide the judgment of the court. 

The effect of these sections is, to deprive the company of all right 
to collect the tolls of the canal; and to put into the power of any 
creditor to appropriate them to his own use, and to the satisfaction of 
a debt due tohim. Thus the whole of the rights of the company 
to tolls are suspended ; and the contract formed between the state of 
Delaware and the company by the charter, is defeated and annulled. 
The attachment law then, as applied to the case before this court, 
violates the compact between the states of Maryland, Pennsylvania, 
and Delaware, and with all the corporations, and with the citizens 
of the United States. 

Maryland owns 50,000 dollars of stock in the company : Pennsyl- 
vania 100,000 dollars: and the United States own 450,000 dollars. 

That this is true, that the contract of the charter is thus violated, 
is shown by the following examination of the charter : . 

1. By the ninth section of the act of Maryland of the 7th of De- 
cember 1799, the company have a right to demand and receive the 
tolls at such places, on the canal, as they may direct. The ninth 
section of the act of Delaware of the 29th of January 1801, and the 
act of Pennsylvania of the 19th of February 1801, adopt the law of 
Maryland ; and certain stipulations are made for Maryland. 

The attachment law of Delaware, as it has been applied in this 
case, is in direct contravention of these positive stipulations. The 
company, by the application of the attachment law to the tolls; are 
not permitted to demand and receive the tolls. They are demanded 
and received by another. This is a plain violation of the contract. 

2. By the eleventh section of the charter of Maryland, and the 
tenth section of the charter of Delaware, the canal is declared a 
public highway on payment of tolls as fixed and regulated. It is of 
course free to every citizen of the United States coming to the canal, 
and paying the collector at a place on the canal. 
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By the application of the attachment laws to this case, such a 
person cannot pass. 1. He is not allowed to pay the collector and 
goon. 2. He cannot pass toll free, if the company are willing he 
may doso. 3. He cannot pass although he has actually paid the 
company. He is liable to suit; and he is liable to arrest. 





Mr Clayton, in support of the motion. ' 

The court of Delaware decided this cause on the ground of fraud 
on the laws and the rights of the defendant in error. No question 
worthy of the name of a question of constitutional law, was, or could 
have been presented to that court. 

It has been laid down by this court,(a) that “every creditor must 
be presumed to understand the nature and incidents of a corporation, 
and to contract with reference to them ;” and itis a settled principle, 
that when the charter or act of incorporation prescribes the mode 
in which the officers or agents of a corporation must act or contract, 
to render their acts or contracts obligatory on the corporation ; that 
mode must be strictly pursued. For the act of incorporation is an 
enabling act: it gives the corporate body all the power it possesses : 
it enables it to contract ; and when it prescribes the mode of contract- 
ing, that mode must be observed, or the instrument no m re creates 
a contract, than if the body had never been incorporated.(b) Lord 
Eldon has said, “it is necessary to confine the powers given to canal 
companies, strictly within the limits of such powers.”(c) And the 
the principle, as applicable to all corporations, has been stated by 
this court.(d) It is believed that this rule has been adopted in every 
state in the union.(e) 

Randell, as a contractor with this canal company, dealt with it 
on the faith of its charter. According to the rule laid down by this 
court,(f) he must be presumed to have “contracted with refereuce 
to its incidents.” By the third section of the charter, it is expressly 
provided, that a contractor shall be paid out of the tolls imposed by 


(a) Mumma v. The Potomac Company, 8 Peters 287. 

(6) Head and Amory v. The Providence Insurance Company, 2 Cranch’s Rep. 166; 
Shand v. Henderson, 2 Dow 521. 

(c) The same rule was laid down in Goldin v. Oswald, 2 Dow 534, 535. 

(d) Beatty v. The Lessee of Knowler, 4 Peters 168. 

(e) The case of the Utica Insurance Company, 15 Johns. Rep. 381 ; 2 Cowen 419, 
664; 7 Cowen 462; 6 Pick. 32; 5 Conn. Rep. 560; 8 Serg. & Rawle 222; 14 Mass. 
Rep. 58; 17 Mass. Rep. 29. 

(f) 8 Peters 287. 
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the act; and the eighth section of the charter prescribes the places 
for collecting tolls, to be “such place or places, in the canal, as the 
directors may hereafter direct.” 

By the regulations and by-laws, annexed to the statement of these 
cases, it appears that such places were directed and established: to 
wit, ‘the toll shall always be paid at the first lock passed by a vessel,” 
and the collectors of tolls are *‘ required to enforce” this rule. The 
Delaware tide lock was one of those places thus established at the time 
of these attachments. Randell now only claims that the company, and 
all other persons dealing with it, shall be held to the law of the charter, 
and that no person having direction of a vessel, may be suffered to pass 
toll free or without paying toll in the canal. But the directors of this 
company have collected toll in Philadelphia, and notin thecanal. By 
these means, if lawful, the payment of his judgment will be com- 
pletely defeated. For if it be lawful to collect tolls out of the canal, 
they may as well collect them in New Jersey, as in Pennsylvania ; 
and may remove all the toll-houses out of any state jurisdiction, 
long before he can obtain a judgment and process within it. They 
can thus defeat any creditor. This salutary provision in the charter 
was,made for the very purpose of retaining some jurisdiction over 
this co: apany, to compel payment of its debts and enforce a compli- 
ance with its obligations ; and if it had been omitted, the company 
could have been reached by no other state or power. It is but an 
affirmance too of the old common law principle, that “ toll bars can- 
not be erected out of the place for which toll is demanded.”(a) 

If this company can thus collect tolls out of the states which char- 
tered it, it can defeat the payment of the bonus reserved by Maryland, 
which is a share of the net profits on the tolls. Delaware has, by 


,.a subsequent act, repealed the section which reserved a share of the 
«tolls for her benefit ; but she has substituted a provision in lieu of it, 


for the benefit of the public, viz. “that whenever and so long asthe net 
profits arising from the said tolls, shall amount to fifteen per centum. 
per annum ; the company shall lessen the rates of toll fixed by the said 
act, so that the same shall not exceed twelve per centum per an- 
num.” The public is thus interested in the faithful collection of the 
tolls, according to the charter. But if toll be collected in Philadel- 
phia, a vessel may take in a new cargo before she arrives at the tide 
lock in the canal, and pass toll free with it. 


(a) 6 Comyn’s Digest 362, Toll, E ; Bunbury 64. ¢ 
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The rights of the publicare also encroached upon by this illegal mode 
of collecting tolls, in-another most impoftant particular. The charter 
provides for the perpetual maintenance and preservation of the canal 
as a highway ; and directs the tolls to be applied to that object. Any 
change in the plan of taking toll, may encroach on this public right. 
The principle of the decision in the case of Lees v. The Manchester 
and Ashton Canal Company, 11 East 656, is full on the very point. 
Lord Ellenborough there says, “ the public have an interest that the 
canal shall be kept up; and whatever has a tendency to bring it into 
hazard, is an encroachment upon their rights in it. They have 
also an interest that the tolls shall be equal upon all; for if any are 
favoured, the inducement to the company to reduce the tolls gener- 
ally, below the statute rate, is diminished.” Hence, in that case, 
the court decided that a contract to pay toll in any other way than 
according to the charter, was absolutely void. 

In the charter of this canal company, there is power given to reduce 
the tolls below the statute rate, by the proviso to the ninth section. 
Apply this doctrine first to Crowell’s case. He paid no toll when he 
passed the canal with his vessel; nor was any paid till months after. 
He passed toll free. It wasa fraud on public rights, as well as the 
private rights of Randell. Then apply the same principle to Shoe- 
maker’s case. He paid in Philadelphia before he went through the 
canal. He might have taken in a new cargo of ten times the 
amount of that on which he paid toll, any where between Philadel- 
phia and the Delaware tide lock in the canal, which are nearly fifty 
miles apart; and by this arrangement, it would have passed toll free. 
For that very reason therefore, that his payment of toll in Philadel- 
phia might affect other interests, his payment was a nullity. It was 
a voluntary payment to a void authority ; in fraud of the rights of 
the attaching creditor, and of the rights of the public. As a fraud, 
the court below regarded it, and held it as against the creditor abso- 
lutely void. 

And even against the stockholders themselves, the payment ought 
to have been adjudged void if that case had arisen. It was made 
by order of the directors only, and they are but agents of the corpo- 
ration, who have clearly no power to bind their principal beyond the 
authority limited by the act of incorporation.(a) Any one stock- 


(a) Fleckner v. The United States Bank, 8 Wheat. 356, 357; 17 Mass. Rep. 29, 
30; 1 Greenleaf ’s Rep. 81. 
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holder had a right to treat the payment in Philadelphia as a legal 
fraud, in plain violation of his vested rights under the charter. But 
this was not the case presented. It was the case of a creditor, as to 
whom, a fortiori, there can be no pretence that the payment was 
binding. 

There is also a clause in the charter which provides, that “ the 
same rate of tolls shatl be paid on articles passing from Chesapeake 
to Delaware, as upon those paid from Delaware to Chesapeake.” - 
Sect. 9. This clause is violated in Crowell’s case, and also in Shoe- 
maker’s. In Crowell’s case no toll was paid at either end of the 
canal at the time of passing, but an indulgence of some months was 
granted before any payment: while other persons paid at or before 
the time of passing, and while there was a standing by-law directing 
all to pay in the canal. The amount of his tolls from Chesapeake 
to Delaware, was really less than the amount paid by him from 
Delaware to Chesapeake, as the case shows. The value of the in- 
dulgence in the former case, therefore, was greater than in the latter. 
In this way the company may establish what would be equivalent 
to a discriminating duty in favour of the commerce of Philadelphia, 
and cut up the commerce of Baltimore: the very thing which the 
charter intended to prohibit. They may thus agree with every man 
passing from Philadelphia to wait for the toll; while they rigorously 
enforce payment on all coming from Baltimore. They may grant 
this indulgence only to those who trade from the favoured city. — 

If it be pretended that they have the power to do this under the 
general authority given them to lessen the tolls; the answer is, first, 
this authority can beexercised only by the stockholders at a general 
meeting, at which proprietors having five hundred shares of stock 
must be present; whereas, in this case, the directors alone have re- 
duced the toll: and, secondly, the power given to the company to 
lessen the tolls, is not a. power to reduce tolls at one gate or lock, and 
not at the other. It has been decided, in a similar case, that tolls 
cannot be reduced at one-toll gate and not at the other. (a) 

This company has no power to commute with any person for tolls. 
That power can never be exercised unless expressly conferred. It 
is a power often to be found in the common turnpike acts passed by 
the states, but not in any canal act which is known. The reason 
for this will be found in the jealousy with which the legislatures 


(a) In The King v. Bury, 4 Barnewall & Cresswell 361. 
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regard all power to give conimercial advantages to one port or place 
over another. Yet the contract to receive toll in Philadelphia, is 
really a commutation for toll; and if sustained, there is no limit to its 
exercise. The principle of commutation may at once destroy the 
equality of rates paid by vessels passing from the different bays, and 
violate that part of the charter. It is a fraud on the commercial in- 
terest of those waters against which the discrimination is made. 

The payment of toll in Philadelphia is a fraud on the attachment 
laws, both of Delaware and Maryland. The attachment law of 
Delaware, under which the defendant in error claims redress; was 
passed sixty-six years ago; was in force at the time of the grant of 
this company’s charter ; and its constitutionality has never been ques- 
tioned. It is very similar to the attachment law of Pennsylvania; 
and is, in some respects, like the acts in New England, against trus- 
tees of absconding debtors. It was, I apprehend, never doubted or 
denied in Delaware, that it applied to the debtors of all corporations ; 
and under this act the court below could have decided. Another act 
was passed in 1829, before this canal was opened for navigation, 
making the “ tolls due, and to become due,” on this canal, liable to 
attachment; but the court below, as the opinion is understood, ex- 
pressly declared, in giving judgment on these cases, that.this act 
was declaratory and gave no new power. 

Any and every contract in fraud or in contravention of law is 
void ;(a) and so are all contracts which tend to prevent the due course of 
justice.(b) The payment in Philadelphia, by Shoemaker, was a pay- 
ment in fraud of the law; and falls precisely within the rule adopted 
in England in regard to all contracts executed or executory, which 
are in fraud or contravention of the revenue laws. Smuggling itself 
cannot be regarded as more odious than the passage of a vessel 
through a canal toll free, under a trick to defraud a creditor; and to 
evade the only laws provided for his security by any states in the 
union. 

It must be manifest that, if these attachment laws cannot be en- 
forced on the ground of unconstitutionality, chancery has no power 
in any state to grant relief. The chancellor of Maryland has lately 
decided that he has power to appoint a receiver, to enable him to pay 
debts; and the subject is now before the chancellor of Delaware too. 


(a) 3 Term Rep. 454; Dallas 334, 335, 336; 7 Angel & Ames 142. 
(6) Comyn on Contracts 44. 
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If a valid payment of toll can be made in Philadelphia, to evade the 
attachment law ; that payment would be equally valid as against a 
receiver appointed by the court of chancery. If the attachment law 
be held unconstitutional, on account of such a previous payment ; 
surely there is no redress inequity against it, and the result is inevi- 
table, that this corporation is above the law. 

The payment of toll in Philadelphia is a manifest violation of the 
by-laws of the company. The fifth regulation to be observed by 
vessels, is: ‘* The tolls shall always be paid AT THE FIRST LOCK 
passed by a vessel; and upon payment thereof, the master shall re- 
ceive a pass bill, on which shall be noted the amount of tolls paid, and 
the precise time of entering.” ‘The twenty-first regulation directs as 
follows: “the officers and agents of the company are fully author- 
ized by law to enforce obedience to the foregoing regulations; and 
they are required so to do.” These by-laws were made in pursuance 
of an act of the legislature, supplementary to the charter ; which pro- 
vides that the by-laws shall not be in contravention of the existing 
laws of the land. That act was passed in 1832, long after all the 
attachment laws were in force. : 

Randell therefore is protected not only by the general law of the 
land, but by the very by-laws of this corporation, against payments in 
Philadelphia ; and it is insisted that the plaintiffin error is bound by the 
established rule, that “ the restrictions upon the power of the agents 
or officers of a corporation, contained in the act: of incorporation, 
every person dealing with the company is bound to notice. (a) 

No by-law could be made to appoint an officer to collect tolls in 
Philadelphia. Such a by-law would not only have been in contra- 
vention of the attachment laws of the state, but of the charter itself. 
A by-law may regulate, but cannot alter the constitution of a corpo- 
ration.(b) A by-law cannot take away a right, or impose any un- 
warrantable restraint on the exercise of it ;(c) and a by-law must be 
reasonable. But a regulation to direct the payment of toll in Phila- 
delphia, would be unreasonable and unjust; as it would compel every 
trader south of the canal to go out of his way to Philadelphia, a dis- 
tance of nearly fifty miles, to pay toll. It would operate as inju- 


(a) Angel & Ames 172; Wyman v. Hallowell and Augusta Bank, 14 Mass. Rep. 
58; Salem Bank v. Gloucester Bank, 17 Mass. Rep. 29; Wild v. Passamaquoddy 
Bank, 3 Mason’s Rep. 506. 

(6) 1 Kyd 113. 

(c) 1 Kyd 122. 
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riously as a discriminating duty against the commerce of Baltimore ; 


and would be in direct contravention of the spirit of the proviso tothe © 


ninth section of the charter, “ that the same rate of tolls shall be paid 
on articles passing from Chesapeake to Delaware, as upon those paid 
from Delaware to Chesapeake.” It would impose on the trader a 
burthen so onerous, as to amount to a new toll or tax, not imposed 
by the charter ; in contravention of the tenth section also. 

The act of 1832, which is a supplement to the charter and forms 
part of it, is the authority for these by-laws: and, as stated, it ex- 
pressly provides that they shall not be made “ in contravention of the 
constitution or laws of the state.” A by-law directing payment else- 
where than in the canal, would not only be in contravention of the 
laws of the state, but void as tending to prevent the due course of 
justice. . 

The liability of the person having direction of a vessel which has 
passed the canal without payment of toll, is fixed by the ninth sec- 
tion of the original act of incorporation ; which, after it provides that 
“if any vessel shall pass without paying the said toll, then said col- 
lectors may (it is not said shall) seize such vessel wherever found, 
and sell the same at auction for ready money; which, so far as is 
necessary, shall be applied towards paying said toll, and all expenses 
of seizure and sale, and the balance, if any, shall be paid te the 
owner;” then also expressly enacts, that “the person having the 
direction of such vessel, shall be liable for such toll, if the same is not 
paid by the sale of such vessel as aforesaid.” It is clear that the 
object was, as the language expresses, that the master should be lia- 
ble in all cases where the toll is not paid by the sale of the vessel. 
If the company decline to sell, which they may or may not do at their 
pleasure, in case the vessel pass without payment of toll in the 
canal, surely the liability of the master of the vessel is fixed. It is 
in vain to contend that the sale is an essential pre-requisite to this 
liability. Such a construction would enable the master to take 
advantage of his own wrong, and would be an absolute premium for 
his own fraud: for then if he could escape toll free out of the juris- 
diction of the state, with his vessel, he would not be liable. Such a 
construction renders the master’s exemption from liability dependent 
on the success of his own fraud ; and furnishes an inducement to him 
to commit barratry, by exposing the vessel to loss by seizure and sale. 
Our construction is, that the remedy against him is cumulative -to 
the right of seizure and sale of the vessel : and were this not the true 
construction of the charter, of which we think there’can be no doubt ; 
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yet by the common law a master is regarded as the ship’s husband ; 
and is liable for pilotage, port dues, tolls and all the expenses neces- 
sarily incident to the voyage. This common law.remedy is cumu- 
lative to that provided by the statute.(a) : 

It remains for the court to say, with this view of the case, whether 
there was really any constitutional question necessarily arising on 
this record. Cana sensible man ; could a sensible court find any 
such question here, which was decided against the plaintiffs in error? 
Their counsel alleges that such a question necessarily arises under 
the provisions of these charters, which he regards as “a compact 
or agreement” between the states of Pennsylvania, Delaware and 
Maryland. But how is it pretended that the compact has been vio- 
lated? Did Delaware ever enter into any compact or agreement that 
any man should pass the canal toll free, or on payment of toll in 
Philadelphia? Or did she ever agree that‘any man should pass the 
carial through her borders, without being liable to that attachment 
law which was passed by her in 1770; and was in full force when 
the charter of this company was granted? That act authorizes any 
plaintiff in a judgment to attach the goods, chattels, rights, credits, 
or effects of any defendant whatsoever ; and compels the debtor or 
garnishee to answer how much he had in his hands, custody or 
session belonging to the defendant at the time of the attachment 
laid, or at any time after and before the return of the writ. It 
was thought by the court below, and must by this court be seen 
to be sufficient for the plaintiff’s purposes, even if the special act of 
1829, which expressly authorizes the attachment of the tolls of this 
very corporation, had never passed. Under that act of 1770 alone, 
the court of Delaware, it will be perceived, cou'd not have had the 
slightest difficulty in passing judgment as they did. They must 
have considered the act of 1829 as merely declaring and confirming 
a pre-existing right in every creditor, derived from a law which was 
in full force thirty years before the state chartered this company. 
The question, therefore, which it is pretended was raised in the state 
court, was, whether an act in force at the time of the charter, grant- 
ing a remedy to a creditor, is constitutional? Js that a question? Is 
it really questionable, whether those who take a charter under a state, 
thereby subject themselves to the laws of the land existing at the 
time, which provide remedies for the administration of justice ? 


(a) Sharp and another v. Warren, 6 Price’s Reports 131! 
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The counsel for the plaintiffs in error may, it is true, put this asa 
question: but every interrogatory which counsel can put is not a 
question within the meaning of the twenty-fifth section of the judi- 
ciary act. . 

It is believed that a glance at the.case will satisfy the court, that 
there could not possibly have been a real question as to the violation 
of any compact or agreement by Delaware with any other state. 
But it would not avail the plaintiffs in error if there had been. The 
tenth section of the first article of the constitution provides, that “no 
state shall, without the consent of congress, enter into any agreement 
or compact with another state.” The judiciary act does not au- 
thorize this court to revise a judgment rendered in favour of the 
defendant in error ; even if a constitutional question could have arisen 
on this clause, which I do not admit. To give this court jurisdic- 
tion, the decision in the state court must be against the title, right, 
privilege or exemption specially set up by either party under the 
constitution. 

The act of 1832, which is a supplement to the charter, provides 
that a master of a vessel, who shall in any manner whatsoever at- 
témpt to defraud in the matter of the tolls, shall not only pay the 
tolls, but a forfeiture besides. Can it be made a question whether 
this liability of the master did constitutionally exist in these cases ? 
If not, can-it then be made a question whether the attachment law, 
which reaches that liability, is constitutional? By the charter the 
company is authorized to sue and made liable “to be sued.” This 
process of foreign attachment is a mode by which it has been sued : 
and to set up the principle, by sustaining jurisdiction in this case, 
that a question arising under the constitution is presented by the fact 
stated, that this company has béen thus sued ; is to establish the doc- 
trine that every decision in a suit against a corporation in the states 
is liable to be reviewed in this court. In Bushel v. The Common- 
wealth Insurance Company, 15 Serg. & Rawle 176, the supreme 
court of Pennsylvania decided that the debts due to a foreign corpo- 
ration were liable to be attached for the payment of a claim against 
the corporation: and whatever doubts may be entertained as to the 
application of their attachment laws, which are similar to those of 
Delaware, to the cases of foreign corporations ; no one ever denied or 
doubted the constitutionality of those laws as thus construed and 
applied. Yet while they claim a constitutional jurisdiction over all the 
corporations in the world, so far as regards the debtors of those corpo- 
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rations found within their limits ; the objection comes from that state 
against the constitutionality of the jurisdiction of Delaware over her 
own domestic corporation ; a corporation to which she gave leave to be, 
and which without her assent could never have existed: a corporation 
more than three-fourths of whose canal lies within her acknowledged 
limits ; and’ which is at once above the law, and not liable for its 
debts, if she cannot and does not compel obedience to her laws. 

As to the resolution mentioned in the cases stated, passed three 
days after the original judgment of the plaintiff below against the 
canal company, and which directs tolls to be collected in Maryland ; 
it was manifestly a meditated fraud. Any other by-law passed to 
evade the jurisdiction of Delaware would be equally a fraud on the 
law. Even were such a by-law held good, however; it would not 
prevent the courts of Delaware from compelling payment to the com- 
pany’s creditors claiming strict justice at her hands. Her attach- 
ment, laid in the hands of a master of a vessel, is a discharge from 
all tolls due or to become due: from him at and after the service of 
the writ, and until the return of it. A Maryland attachment fur- 
nishes a good defence for a garnishee in New York; and a Delaware 
attachment is an equally good defence for a garnishee in Maryland. 
He who passes the Maryland lock in the canal after being served 
with a Delaware attachment, and before its return; is protected by 
the writ, according to the course of all the decisions regulating the 
law of judicial transfer in this country. The writ protects the cap- 
tain as a payment in the canal, in the eye of the law; and were any 
other construction adopted, neither Maryland nor Delaware could 
give redress to any creditor of this canal company: because, as soon 
as a judgment could be recovered in one of those states, the company 
might thus defeat its jurisdiction by removing all the toll houses into 
the other. : 

The doctrine laid down in Miller v. Nicholls, 4 Wheat. Rep. 311, 
315, that “it would have been sufficient to give this court jurisdiction 
of the cause, if the record should show that an act of congress was 
applicable to the case ;” is inaccurate as understood by the other side. 
It must appear from the record, that some act of congress, treaty, or 
clause in the constitution, relied on to give jurisdiction, was not merely 
applicable, but necessarily applied: and that the court below could 
not have decided as they did without considering and deciding on it. 


Such we apprehend to be the true doctrine, as gathered from all the 
cases. 
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Mr Sergeant, in reply to Mr Clayton’s argument, as introducing 
new matter. 

The concluding counsel for the defendant in error has said, that 
the case was decided in Delaware in his favour, on the ground of 
fraud. . This is not apparent on the facts agreed upon. Nothing of 
an allegation of fraud can be deduced from those facts. 

What is the fact from the evidence? It is said, that the resolution 
of the board of directors to remove the collection of tolls out of Dela- 
ware was a fraud on the creditors of the company; and on the rights 
of those who were in any manner connected with the use of the 
canal. This argument proceeds on the thing to be proved. Suppose 
the law under which the attachment’ was laid was unconstitutional, 
and the question is, whether it is a fraud to violate a law which is 
unconstitutional—the proceedings under such a law are void acts, 
and no fraud can be alleged out of such a case. 

The argument of the counsel for the defendant in error involves 
the question which is presented by the record; that the attachment 
law of Delaware, as it interferes with the rights of the company, is 
unconstitutional. This is affirming the jurisdiction of this court in 
the case. 

Another view of the matter. How does it appear that this is a 
fraud on the part of the company, and that they have exposed them- 
selves to the charge of a fraud on the state of Delaware? The charter 
gives the company the right to demand the toll on the canal ; but the 
place for its payment depends upon the resolution of the directors. 

The power to enforce the payment of tolls is. made, by thé con- 
struction given by the counsel for the defendant, applicable to the 
power to demand tolls on the canal; and it is said that although a 
person may have willingly paid the toll before he entered the canal, 
this shall not be done because of the authority given to demand the 
payment after the vessel has entered it. This construction of the 
charter is denied. The voluntary payment of the tolls to the com- 
pany, or to its agents, any where, supersedes the necessity of any 
demand ; and the provision of the charter on which the defendant 
relies, has no application to such a case. Had the company de- 
manded the toll before the vessel entered the canal, and had this 
demand, made in Philadelphia, been followed by measures to compel 
its payment; the case might be, although it is not admitted that it 
would be different. It is apparent, then, that on the constitutional 
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validity of the attachment law, thus applied ; the judgment of the 
court of Delaware depends. 

There is no application to this case of the decisions of the courts 
of Pennsylvania, that a foreign corporation is liable to attachment. 
The case here, is, where the law of the state makes its own corpora- 
tion so liable. 

- This court will not readily entertain a motion to dismiss a case for 
want of jurisdiction, preliminary to a full hearing of it: for if it: 
shall, on the full examination of it, and after full argument, be found 
that the court has no jurisdiction, the court will act accordingly. 
But if without such a hearing the dismission is made, the party may 
sustain much injury, without any remedy or relief. 

The case of Miller v. Nichols fully maintains the objection made 
to the dismission of this case. The court there decided, that it is 
sufficient to give it jurisdiction, if it appeared that an act of congress 
was applicable to the case. 


Mr Justice Story delivered the opinion of the Court. 

This is a writ of error to the superior court of the state of Dela- 
ware, to revise the judgment of the court of errors and appeals of the 
said state ; the record of which judgment had been remanded to the - 


superior court of the same state. 

A motion has been made to dismiss the suit for want of jurisdic- 
tion ; upon the ground that there is nothing apparent upon the record 
to bring the case within the revising power of this court under the 
twenty-fifth section of the judiciary act of 1789, ch. 20. That sec- 
tion confers appellate jurisdiction in this court from final judgments 
and decrees in any suit in the highest court of law or equity of a 
state in which a decision in the suit could be had in three classes of 
cases: first, where is drawn in question the validity of a treaty or 
statute of, or an authority exercised under the United States, and the 
decision is against their validity: secondly, where is drawn in ques- 
tion the validity of a statute of, or an authority exercised under any 
state, on the ground of their being repugnant -to the constitution, 
treaties or laws of the United States, and the decision is in favour of ° 
such their validity: thirdly, where is drawn in question the construc- 
tion of .any clause of the constitution, or of a treaty or statute of, or 
commission held under the United States, and the decision is against 
the title, right, privilege or exemption specially set up or claimed by 
either party, under such clause of the said constitution, treaty, statute 
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or commission. The section then goes on to provide that no other 
error shall be assigned or regarded as a ground of reversal in any 
such case as aforesaid, than such as appears upon the face of the 
record; and immediately respects the beforementioned questions of 
validity or construction of the said constitution, treaties, statutes, 
commissions or authorities in dispute. 

In the interpretation of this section of the act of 1789, it has been 
uniformly held, that to give this court appellate jurisdiction two 
things should have occurred and be apparent in the record: first, 
that some one of the questions stated’ in the section did arise in the 
court below; and secondly, that a decision was actually made 
thereon by the same court; in the manner required by the section. 
If both of these do not appear on the record, the appellate jurisdiction 
fails. It is not sufficient to show that such a question might have 
occurred, or such a decision might have been made in the court 
below. It must be demonstrable that they did exist, and were made. 
The principal, perhaps the only important difficulty which has ever 
been felt by the court ; has been in ascertaining in particular cases 
whether these matters (the question and decision) were apparent on 
the record. And here the doctrine of the court has been, that it is 
not indispensable that it should appear on the record, in totidem 
verbis, or by direct and positive statement, that the question was 
made and the decision given by the court below on the very point; 
but that it is sufficient, if it is clear, from the facts stated, by just and 
necessary inference, that the question was made, and that the court 
below must, in order to have arrived at the judgment pronounced by 
it, have come to the very decision of that question as indispensable 
to that judgment. 

Although this has been the course of the decisions in this court, 
as to the extent and exercise of its appellate jurisdiction over the 
judgments and decrees of state courts ; yet it is apparent from the 
arguments on the present occasion, as well as from those which 
have been addressed to us on several other late occasions, that a 
different impression exists at the bar; and that it has been supposed 
that a much wider latitude of interpretation of the twenty-fifth sec- 
tion of the judiciary act of 1789 has been adopted by the court. To 
correct, at least as far as in us lies, this mistaken notion ; we shall 
now proceed to review the various decisions which have heretofore 
been made on this subject. 

The earliest case is Owings v. Norwood’s Lessee, 5 Guach 344. 
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Im that case it clearly appeared, that the construction of a treaty was 
before the state court ; and that it was decided that the right of the 
party was not protected by the treaty. This court affirmed the 
decision of the state court. The next case was Smith v. The State 
of Maryland, 6 Cranch. Rep. 281. In that case it was contended 
that the court had no jurisdiction, because the cause turned exclu- 
sively Upon the confiscation laws of Maryland; and that no question 
relative to the construction of the treaty of peace, did or could occur. 
But upon the facts stated on the record, the only title asserted by 
the original plaintiffs was founded on the confiscation acts. of Mary- 
land; and the only titlé set up by the original defendant was for a 
British alien, protected by the treaty of peace. If that title was so 
protected, then the plaintiffs were not entitled to the relief sought 
by the bill; if otherwise, then the plaintiffs were entitled to a decree. 
The state court decided that the plaintiffs were so entitled ; and there- 
fore necessarily decided against the treaty as a protection. The 
jurisdiction was maintained by this court upon this posture of the 
facts; and the decision of the state court was afterwards affirmed. 
But the court said, that in order to decide upon the main question, 
it was indispensable to ascertain what the nature of the title was, to 
which the treaty was sought to be applied. 

The next case was Martin v. Hunter’s Lessee, 1 Wheaton’s Rep. 
305, 355. There the original case came before the court upon an 
agreed statement of facts, upon which the state court gave judgment 
against the original defendant. ‘That judgment was upon a writ of 
error reversed by this court; and when the cause came afterwards 
before this court upon a second writ of error, the objection was taken 
that the original case was not within the twenty-fifth section of the 
judiciary act. Upon this occasion, the court, after stating the mate- 
rial facts in the agreed case, said: “it is apparent, from this sum- 
mary explanation, that the title thus set up by the plaintiff, might be 
open to other objections; but the title of the defendant in error 
[against which the state court had decided] was perfect and com- 
plete, if it was protected by the treaty of 1783. If, therefore, .this 
court had authority to examine into the whole record, and to decide 
upon the legal validity of the title of the defendant, as well as its 
application tothe treaty of peace ; it would be a case within the 
express purview of the twenty-fifth section of the act: for there was 
nothing in the record upon which the court below could have de- 
cided but upon the title, as connected with the treaty. A‘nd if the 
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title was otherwise good, its sufficiency must have depended altoge- 
ther upon its protection under the treaty. Under such circumstances 
it was strictly a suit, where was drawn in question the construction 
of a treaty, and the decision was against the title specially set up or 
claimed by the defendants. It would then fall within the very terms 
of the act.” 

The next case was Inglee v. Coolidge, 2 Wheat. 363, £ Cond. 
Rep. 155, where a motion was made to dismiss the writ of error 
upon the ground, that there was nothing apparent upon the record, 
which brought the case within the appellate jurisdiction of this 
court, under the twenty-fifth section of the act of 1789. The court 
were of this opinion, and accordingly dismissed the writ of error. 

The next case was Miller v. Nicholls, 4 Wheat. 311, 315, 4 Cond. 
Rep. 465. Mr Chief Justice Marshall, in delivering the opinion of 
the court, said: “it does not appear from the record, that either the 
constitutionality of the law of Pennsylvania, or any act of congress 
was drawn in question. It would not be required that the record 
should, in terms, state a misconstruction of an act of congress, or that 
an act of congress was drawn in question. It would have been suf- 
ficient to give this court jurisdiction of the cause, that the record 
should show that an act of congress was applicable to the case. 
This is not shown by the record.” The language used in this last 
sentence, has been often cited: as if it imported, that if an act of 
congress was shown to be applicable to the case, although it was 
not in fact applied by the decision of the state court, it would sus- 
tain the appellate jurisdiction of this court. That was certainly not 
the understanding of the chief justice, or of the court. The case of 
Miller v. Nicholls was decided in the state court, upon an agreed 
statement of facts; by which it appeared that Nicholls was a debtor 
both to the United States and to the state of Pennsylvania; and the 
question raised was, whether the United States, or the state of Penn- 
sylvania, was entitled to certain money of Nicholls, then in court, as 
the creditor of Nicholls. The United States claimed it in virtue of 
the priority given by the act of the 3d of March 1797, ch. 74. But 
it did not appear in the statement of facts, that Nicholls was then in 
a state of insolvency: and if he was not, then the priority of the 
United States did not attach ; or in other words, the act of congress 
was not applicable to it. It is to this state of the facts that the lan- 
guage of the chief justice was addressed. He added, “‘ had the fact 
of insolvency appeared upon the record ; that would have enabled 
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this court to revise the judgment of the supreme court of Pennsyl- 
vania.” And why? it may be asked. Because upon the state- 
ment of facts, the state court must, under these circumstances, have 
misconstrued the act of congress or disregarded it: for otherwise 
they would not have given the judgment which was sought to be 
revised. 

That this is the true explanation of this case, does not admit of 
controversy. In the very next case, Williams v. Norris, 12 Wheat. 
117, 124, 6 Cond. Rep. 462 ; where this very expression, in Miller v. 
Nicholls, was relied on in argument to establish the position, that it 
is sufficient to give the court jurisdiction, that the record should 
show that an act of congress was applicable to the case; the chief 
justice gave the very explanation of it which is now insisted on ; 
and added, “had the record shown that this was a case of ingol- 
vency, so that an act of congress applied to it, that act must have 
been misconstrued or its obligation denied, when the court decreed 
the money to Pennsylvania: and the court were of opinion that the 
act could not be evaded by the omission to refer to it in the judg- 
ment, or to spread it on the record.” In the case of Williams v. 
Norris, this court dismissed the writ of error, because it was not 
stated on the record that the constitutionality of the act of Ten- 
nessee, set up in that case, was drawn in question. In Fisher v. 
Cockerill, 5 Peters’s Rep. 258, the case of Miller v. Nicholls was 
again cited, and commented on by the chief justice, and the same 
explanation of the decision was recognized and enforced : and, be- 
cause the facts did not appear on the record, which would bring the 
case within the terms of the twenty-fifth section of the act of 1789, 
the writ of error, in Fisher v. Cockerill, was also dismissed. 

But, to proceed with the other cases in their chronological order : 
the next case was Hickie v. Starke, 1 Peters’s Rep. 98. Therea 
motion was made to dismiss the writ of error for the want of juris- 
diction. Mr Chief Justice Marshall, in delivering the opinion of the 
court dismissing the writ of error, said: “in the construction of that 
section, [the twenty-fifth] the court has never required that the 
treaty or act of congress, under which the party claims, who brings 
the final judgment of a state court into review before this court; 
should have been pleaded specially or spread on the record. But it 
has always been deemed essential to the exercise of jurisdiction in 


such a case, that the record should show a complete title under the 
8 
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treaty or act of congress, and that the judgment of the court is in 
violation of that treaty.” 

The next case was Wilson v. The Black Bird Creek Marsh Com- 
pany, 2 Peters’s Rep. 245, 250. In that case, the chief justice, in 
delivering the opinion of the court sustaining the jurisdiction, said : 
*‘ we think it impossible to doubt that the constitutionality of the act 
{of Delaware] was the question and the only question, which could 
have been discussed in the state court. That question must have 
been discussed and decided. This court has repeatedly decided in 
favour of its jurisdiction in such a case. Martin v. Hunter’s Lessee, 
Miller v. Nicholls, and Williams v. Norris, are expressly in point. 
They establish, as far as precedents can establish any thing, that it 
is not necessary to state in terms on the record, that the constitution 
or a law of the United States was drawn in question. - It is sufficient 
to bring the case within the provisions of the twenty-fifth section of 
the judicial act, if the record shows, that the constitution or a law 
or atreaty of the United States, must have been misconstrued, or 
the decision could not have been made; or, as in this case, that the 
constitutionality of a state law was questioned, and the decision was 
in favour of the party claiming under such law.” 

The next case was Satterlee v. Mathewson, 2 Peters’s Rep. 380, 
410: where Mr Justice Washington, in delivering the opinion of the 
court sustaining the jurisdiction, after citing prior cases, said : “ if it 
sufficiently appear from the record itself, that the repugnancy of a 
statute of a state to the constitution of the United States was drawn 
into question, or that that question was applicable to the case ; this 
court has jurisdiction of the cause under the section of the act re- 
ferred to, although the record should not in terms state a miscon- 
struction of the constitution of the United States, or that the repug- 
nancy of the statute of the state to any part of that constitution was 
drawn into question.” But he immediately adds, as explanatory of 
his remarks, and to correct their generality: “ now, it is manifest 
from this record, not only that the constitutionality of the statute of 
the 8th of April 1826 was drawn into question, and was applicable 
to the case ; but that it was so applied by the judge, and formed the 
basis of his opinion to the jury, that they should find in favour of the 
plaintiff, if in other respects she was entitled to a verdict. It is 
equally manifest that the right of the plaintiff to recover in that ac- 
tion depended on that statute.” 

The next case was Harris v. Dennie, 3 Peters’s Rep. 292, 302; 
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where the court, in answer to the objection of a want of jurisdiction, 
because it did not appear upon the record that any question within 
the twenty-fifth section arose in the state court upon the special 
verdict, said: “ it has been often decided in this court that it is not 
necessary that it should appear, in terms, upon the record that any 
such question was made. It is sufficient, if, from the facts stated, 
such a question must have arisen, and the judgment of the state 
court would not have been what it is if there had not been a mis- 
construction of some act of congress, or a decision against the 
validity of the right, title, privilege, or exemption set up under it.” 

The next case was Craig v. The State of Missouri, 4 Peters’s 
Rep. 410; in which Mr Chief Justice Marshall, in affirming the 
jurisdiction of the court, said: ‘to give jurisdiction to this court it 
must appear in the record: 1. That the validity of a statute of the 
state of Missouri was drawn in question, on the ground of its being 
repugnant to the constitution of the United States. 2. That the 
decision was in favour of its validity.” And again: “ there has 
been a perfect uniformity in the construction given by this court to 
the twenty-fifth section of the judicial act. That construction is, 
that it is not necessary to state, in terms, in the record, that the con- 
stitution or a treaty or law of the United States has been drawn in 
question, or the validity of a state law on the ground of its repug- 
nance to the constitution. It is sufficient if the record shows that 
the constitution, or a treaty or law of the United States might have 
been construed, or that the constitutionality of a state law must 
have been questioned ; and the decision bes been in favour of the 
party claiming under such law.” 

In Fisher v. Cockerill, 5 Peters’s Rep. 255; the cases of Harris v. 
Dennie, and Craig v. The State of Missouri, were reviewed, and the 
doctrine stated therein confirmed ; and Mr Chief Justice Marshall, 
after that review, added: “ we say, with confidence, that this court 

has never taken jurisdiction unless the case, as ‘stated in the record, 
was brought within the provisions of the twenty-fifth section of the 
judicial act.” 

In Davis v. Packard, 6 Peters’s Rep. 41,48; Mr Justice Thomp- 
son said: “it has also been settled, that in order to give jurisdiction 

to this court under the twenty-fifth section of the judiciary act, it 
is not necessary that the record should state, in terms, that an act of 
congress was in point of fact drawn in question: It is sufficient if it 
appears from the record that an act of congress was applicable to the 
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case, and was misconstrued ; or the decision in the state court was 
against the privilege or exemption specially set up under such sta- 
tute.” . 

In the Mayor of the City of New Orleans v. De Armas, 9 Peters’s 
Rep. 234; where the suit was dismissed for want of jurisdiction: the 
chief justice, in delivering the opinion of the court, said: “we can 
inquire only, whether the record shows that the constitution, ora 
treaty or a law of the United States has been violated by the deci- 
sion of the state court. To sustain the jurisdiction of the court in 
the case now under consideration, it must be shown that the title 
set up by the city of New Orleans is protected by the treaty ceding 
Louisiana to the United States, or by some act of congress applicable 
to that title.” 

These are all the cases, it is believed, in which the construction 
of the twenty-fifth section of the judiciary act has been made matter 
of controversy ; and they extend over a period of more than twenty- 
five years. They exhibit an uniformity of interpretation of that sec- 
tion, which has never been broken in upon. They establish, so far 
as a course of decision can establish, the propositions already stated 
in the early part of this opinion. The period seems now to have 
arrived in which the court should, upon a full review of all the 
cases; with a view to close, if possible, all future controversy on the 
point ; reaffirm the interpretation which they have constantly main- 
tained. It is, that to bring a case within the twenty-fifth section of 
the judiciary act, it must appear upon the face of the record: Ist. That 
some one of the questions stated in that section did arise in the state 
court. 2d. That the question was decided by the state court, as re- 
quired in the same section. 3d. That it is not necessary that the 
question should appear on the record to have been raised, and the 
decision made in direct and positive terms, ipsissimis verbis; but that 
it is sufficient if it appears by clear and necessary intendment that 
the question must have been raised, and must have been decided in 
order to have induced the judgment. 4th. That it is not sufficient 
to show that a question might have arisen or been applicable to the 
case ; unless it is farther shown, on the record, that it did arise, and 
was applied by the state court to the case. 

If with these principles in view we examine the record before us, 
it is very clear that this court has no appellate jurisdiction. No 
question appears to be raised, or decision made by the state court 
within the purview of the twenty-fifth section. The statement of 
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facts upon which the judgment against the garnishee (the plain- 
tiff in error) was given, presents no question as to the constitution- 
ality of the laws of Delaware relative to garnishees; and no right 
set up by the Chesapeake and Delaware Canal Company, under 
their charters, which has been infringed, in violation of the consti- 
tution of the United States. So far as we can perceive from the 
record, the judgment had no reference to any constitutional question 
whatsoever ; but proceeded upon general principles of law, applicable 
to cases of garnishment. If, indeed, we were compelled to draw 
any conclusion, it would be that the judgment proceeded upon the 
ground stated at the bar, that the payment of the tolls for which the 
plaintiff was held liable as garnishee, was a meditated fraud upon 
the garnishee laws of Delaware, and a violation of the charters and 
by-laws of the company. But it is unnecessary for us to draw any 
such conclusion ; since there is a total absence from the record of any 
question and decision which would give this court jurisdiction. 


The judgment of the court is, that the suit must be dismissed for 
want of jurisdiction. 
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Joun HaGAn, PLAINTIFF IN ERROR V. Cuar_Les F. Lucas. 


A judgment was obtained in a state court of Alabama, against B. and M., and the 
sheriff, under an execution issued upon the judgment, levied on certain slaves, as _ 
the property of the defendants. They were claimed by L. and were. deliveréf%o 
him, he having given a bond to the sheriff to try the title, and for the forthcom- 
ing of the slaves, according to the law of that state. H. had obtained a judgment 
against B. and M. in the district court of the United States for the district of Ala- 
bama, acting as a circuit court: under an execution issued on this judgment, the 
marshal levied on the slaves, and they were claimed by L. The marshal returned 
that they were so claimed, upon which an issue was formed in the district court 
to try the title of L. to the slaves. L. gave in evidence the record of the judgment 
in the state court against B. and M. and the proceedings under it. Certificates of 
the records were given on the 4th of December 1834, and they showed the* ‘he suit, 
respecting the right of property in the slaves, had been continued at viarch term 
1834, but did not show whether any further proceeding in the case had taken 
place at the preceding spring term of the state court. The district court in- 
structed the jury, that the records of the state court were legal evidence, by which 
they might infer the proceedings were ‘still depending and undetermined in the 
state court. Held, that the instruction was correct. , 

Had the property remained in the possession of the sheriff, under the first levy, it is 
clear the marshal could not have taken it in execution, for the property could not 
be subject to two jurisc ctions at the same time. The first levy, whether it were 
made under the federal or state authority, withdraws the property from the reach 
of the process of the other. 

Under the state jurisdiction, a sheriff having execution in his hands may levy on the 
same goods ; and where there is no priority on the sale of the goods, the proceeds 
should be applied in proportion to the sums named in the executions. And where 
a sheriff has made a levy, and afterwards receives executions against the same 
defendant, he may appropriate any surplus that shall remain, after satisfying the 
first levy, by the order of the court. 

But the same rule does not govern where the executions, as in the present case, 
issue from different jurisdictions. The marshal may apply moneys, collected 
under several executions, the same as the sheriff. But this cannot be done as 
between the marshal and the sheriff. 

A most injurious conflict of jurisdiction would be likely often to arise between the 
federal and the state courts, if the final process of the one could be levied on pro- 
perty which had been taken by the process of the other. The marshal or the 
sheriff, as the case may be, by a levy, acquires a special property in the goods, and 
may maintain an action for them. But if the same goods may be taken in.execu- 
tion at the same time by the marshal and the sheriff ; does this special property 
vest in the one or the other, or both of them? No such case can exist: property 
once levied on, remains in the custody of the law, and it is not liable to be taken 
by another execution, in the hands of a different officer ; and especially by an offi- 
cer acting under a different jurisdiction. 
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On the giving of the bond, the property is placed in the possession of the claimant. 
His custody is substituted for the custody of the sheriff. The property is not with- 
drawn from the custody of law. In the bonds of the claimant, under the bond for 
its delivery to the sheriff, the property is as free from the reac ‘ ther processes, - 
as it would have been in the hands of thefsyeriff) 


IN error to the district court of the United States for the southern 
district of Alabama. 


Mr Justice M’Lean delivered the opinion of the Court. 

This writ of. error is prosecuted by the plaintiffs to reverse a judg- 
ment of the district court, vested with the powers of a circuit court, 
for the southern district of Alabama. 

The record in ‘the district court states, that on the 14th of De- 
cember 1833, a judgment was entered in that court, in favour of 
John Hagan, against William D. Bynum and Alexander M’Dade, 
for the * Ma} of 2972 dollars and 58 cents, besides costs ; and that an 
execution was issued against the goods and chattels, lands and tene- 
ments of the defendants, which, on the 19th of February 1834, was 
levied on several slaves that were claimed by Charles F. Lucas, who 
gave bond to try the right of property. At the time of the levy, the 
slaves were in the possession of the claimant. 

And the question as to the right of property being brought before 
the court, ynder a statute of the state; the claimant, Lucas, as stated 
in the bill of exceptions, gave in evidence three, records, certified by 
the clerk of the circuit court of Montgomery county, Alabama, of 
three judgments rendered in that court, at September term, for vari- 
ous amounts, against the above defendants, Bynum and M’Dade: 
and upon which judgments, it was proved, executions had regularly 
issued to the sheriff of Montgomery.county, which, on the 10th of 
October 1833, were levied on the same slaves taken in execution by 
the marshal, as above stated ; and that the claimant filed his affi- 
davit, on the 25th of November 1833, in the mode prescribed by the 
statute ; setting forth that the slaves were not the property of the de- 
fendants in the execution, but were his property, and gave bond and 
security to the sheriff, as required by the statute, for the forthcom- 
ing of said property, if it should be found subject to said executions ; 
and for all costs and charges for the delay, &c. 

On the giving of this bond, the slaves were delivered to the pos- 
session of the claimant ; and these proceedings were returned by the 
sheriff to the circuit court of Montgomery county. And tht records 
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showed, that atthe March and November terms in 1834, the pro- 
ceedings for the trial of the right of property were continued. The 
record was certified on the 4th of December 1834. 

Upon this evidence the court instructed the jury, that if they be- 
lieved that previously to the levy of the marshal, the slaves had been 
levied on by the sheriff of Montgomery county, and that they had 
been delivered to Lucas, on his making oath and giving bond, as re- 
quired by the statute ; and if they believed that the proceedings on 
said claim were still pending and undetermined in the circuit court: 
that the property was, in the opinion of the court, considered as in 
the custody of the law, and consequently “not subject to be levied on 
by the marshal. 

And the counsel for the defendant objected to the records from the 
circuit court of Montgomery, as showing the pendency of the suit in 
that court, respecting the right of property; as a term of the court 
had intervened, between the certification of the record and the time 
of using it in evidence. But the court overruled the objection, say- 
ing, the pendency of the suit was a matter of fact for the jury to de- 
termine ; and that they might infer from the. proof before them, that 
the suit was still pending ; which presumption might be rebutted by 
the plaintiff in the execution, &c. 

The statute of Alabama, under which this proceeding took place, 
was passed on the 24th of December 1812 ; and provides; that where 
any sheriff shall levy execution on property, claimed by any person 
not a party to such execution; such person may make oath -to such 
property ; on which the sale shall be postponed by the sheriff, until 
the next term of the court: anc the court is required to make up an 
issue to try the right of property, &c., and the claimant is required 
to give bond, conditioned to pay the plaintiff all damages which the 
jury, on the trial of the right of property, may assess against him, &c. : 
and it is made the duty of the sheriff to return the property levied 
upon to the person out of whose possession it was taken, upon such 
person entering into bond, with security, to the plaintiff in execution, 
in double the amount of the debt and costs, conditioned for the de- 
livery of the property to the sheriff, whenever the claim of the pro- 
perty so taken shall be determined by the court: and on failure to 
deliver the property, the bond, on being returned into the clerk’s 
office, is to have the effect of a judgment. 

The principal question in this case is, whether the slaves referred 
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to were liable to be taken in execution, by the marshal, under the 
\sroeen of the case. 

Had the property remained in the possession of the sheriff, under 
the first levy, it is clear the marshal could not have taken it in exe- 
cution; for the property could not be subject to two jurisdictions at 
the same time. The first levy, whether it were made under the fede- 
ral or state authority, withdraws the property from ~~ reach of the 
process of the other. 

Under the state jurisdiction, a sheriff having execution i in his hands, 
may levy on the same goods; and where there is no priority on the 
the sale of the goods, the proceeds should be applied in proportion to 
the sums named in the executions. And where a sheriff has made 
a levy, and afterwards receives executions against the same defend- 
ant, he may appropriate any surplus that shall remain, after satisfy- 
ing the first levy, by the order of the court. 

But the same rule does not govern where the executions, as in the 
present case, issue from, different jurisdictions. The marshal may 

_ apply moneys, collected under several executions, the same as the 
sheriff. But this cannot be done as between the marshal and the 
sheriff. 

A most injurious conflict of jurisdiction would be likely, often, to 
arise between-the federal and the state courts; if the final process of 
the one could be levied on property which had been taken by the 
process of the other. 

The marshal or the sheriff, as the case may be, by a levy, acquires 
a special property in the goods, and may maintain ‘an action for 
them. But if the same goods may be taken in execution, at the 
same time by the marshal and the sheriff, does this special property 
vest in the one, or the other, or both of them ? 

No such case can exist: property once levied on, remains in the 
custody of the law, and it is not liable to be taken by another exe- 
cution, in the hands of a different officer ; and especially by an officer 
acting under a different jurisdiction. 

But it is insisted in this case, that the bond is substituted for the 
property ; and consequently that the property is released from the 
levy. 

The law provides that the property. shall be delivered into the 
possession of the claimant, on his giving bond and security in double 
the amount of the debt and costs, that he will return it to the sheriff 
if it shall be found subject to the execution. 
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Is there no lien on property thus situated, either under the execu- 
tion or the bond ? 

That this bond is not in the nature of a bond given to prosecute a 
writ of error, or on an appeal; is clear. The condition is, that the pro- 
perty shall be returned to the sheriff, if the right shall be adjudged 
against the claimant. Now it would seem that this bond cannot be 
considered as a substitute for the property, asthe condition requires 
its return to the sheriff. The object of the legislature in requiring 
this bond, was to insure the safe keeping and faithful return of the 
property, to the sheriff, should its return be: required. If, then, the 
property is required by the statute and the condition of the bond to 
be delivered to the sheriff on the contingency stated, can it be liable 
to be taken and sold on execution. . 

If the property be liable to execution, a levy must always produce 
a forfeiture of the condition of the bond. For a levy takes the pro- 
perty out of the possession of the claimant, and renders the perform- 
ance of his bond impossible. Can a result so repugnant to equity 
and propriety as this, be sanctioned? Is the law so inconsistent as 
to authorize the means by which the discharge of a legal obligation 
is defeated, and at the same time exact a penalty for the failure. 
This would indeed be a reproach to the law and to justice. The 
maxim of the law is, that it — no man, and can never produce 
injustice. 

On the giving of the bond, the property is placed in the possession 

of the claimant. His custody is substituted for the custody of the 
sheriff. The property is not withdrawn from the custody of the law. 
In the hands of the claimant, under the bond for its delivery to the 
sheriff; the property is as free from the reach of other processes, as it 
would have been in the hands of the sheriff. 

In Holt 643, and 1 Show. 174, it was resolved by Holt, chief 
justice, that goods being once seized and in custody of the law, they 
could not be seized again by the same or any other sheriff; nor can 
the sheriff take goods which have been distrained, pawned or gaged ~ 
for debt; 4 Bac. Ab. 389; nor goods before seized on execution, 


unless the first execution was fraudulent, or the goods were not 
legally seized under it. 


In Woodfall’s Tenant’s Law, 389, it is said: By the seizure under 
the execution, the goods were in the custody of the law, and were 
not, therefore, distrainable ; for it is repugnant, ex vi termini, that it 
should be lawful to take the goods out of the custody of the law: 
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and ‘that cannot be a pledge which cannot be reduced into actual 
possession. 

In $ Mun. 417, the court decided that the lien, by virtue of a writ 
of fieri facias, upon the property of the debtor, is not released by his 
giving a forthcoming bond, but continues uatil such bond is forfeited. 

In that case, the defendant’s property having been levied on by 
an execution in the hands of the sheriff, was suffered to remain in 
his possession, on his giving a forthcoming bond for the delivery of 
the goods on the day of sale: but before the day of sale the defendant 
delivered the goods in satisfaction of another execution, and the’ques- 
tion was made whether the forthcoming bond smoneee the lien of the 
first execution. 

In his opinion, Judge Roane draws the following distinctions 
between a forthcoming bond, and what is called a replevy bond, 
under the statute of Virginia. 1. A replevy bond under the act 
operated a release of the property. 2. Because the surety therein is 
to be approved by the creditor: a circumstance very material in a 
bond considered as a substitute for an execution, and wanting as to 
the sureties upon forthcoming bonds. $. Because a replevy bond 
obtained the force’ of a judgment by the mere giving thereof; though 
its execution was suspended till the expiration of the three months, 
and did not owe its obligation, as a judgment, to the breach of the 
condition thereof, as is the case of forthcoming bonds. 

The bond given by the claimant Lucas, bears a strong analogy to 


a forthcoming bond. By the latter, the goods were to be delivered - 


to the sheriff on the day of sale: by the former, the goods were to 
be delivered to the sheriff, so soon as the right shall be determined 
against the claimant. In neither bond is the plaintiff in the execu- 
tion consulted, as is done in a replevy bond, .as to the sufficiency of 
the surety: nor do either of these bonds, like the replevy bond, ope- 
rate as a judgment, until a breach of the condition. In fact, the 
bond under the Alabama statute is substantially a forthcoming bond. 

In a late case, the supreme court of Alabama decided the. same 
question which is made on this bond ; on a bond given for the delivery 
of property under the attachment laws of that state. They decided 
that the giving of the bond did not release the goods from the lien 
of the attachment. A contrary decision had been given by the court 
in a case similar; but on further examination and more mature re- 
flection, two of the three judges made the above decision. This 
adjudication being made on the construction of a statutory proceed- 
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ing, and by the supreme’court of the state, forms a rule for the deci- 
gion of this court. 

We think, that part of the charge to the jury by the district court 
which respected the pendency of the suit in the state court, and 
which was excepted to, was substantially correct: and we are ‘of 
opinion, that on principle and authority, and also under the construc- 
tion given to the statute by the supreme court of the state ; the judg- 
ment of the district court must be affirmed. 


This cause came on to be heard.on the .transcript of the record 
from the district court of the United States for the southern district of 
Alabama, and was argued by counsel; on consideration whereof, it 
is adjudged and ordered by this court, that the judgment of the said 
district court in this cause be, and the same is hereby affirmed, with 


costs. 
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NuttTatu v. Marcus A: ARMSTEAD, ADMINISTRATOR OF JOHN G. 
ARMSTEAD. 


The plaintiff in error had lodged with the clerk of the court a transcript of the record 
of the cause; but had failed to have the transcript filed, or the cause docketed, in 
pursuance of the rules of the court. The court refused to docket or dismiss the 
case, on the motion of the counsel of the defendant in error: who asked the court 
to dispense with the certificate required by the sixteenth rule of the court, and to 
substitute the transcript lodged with the clerk of the court by the. plaintiff inerror, 
as and for the said certificate. 

By the Court. The defendant in error, to entitle himself to the benefit of the rule, 
must produce the certificate of the rule, as required by the rule. 


IN error to the court of appeals for the territory of Florida. 


Mr Mason, counsel ‘for the defendant in error, having stated to.the 
court that the plaintiffs in error, in this cause, had lodged with the 
cletk of this court a transeript of the record in the cause, but had 
failed to have said transcript filed, or the cause. docketed, in pur- 
suance of the rules of this court; moved the court to docket and 
dismiss this writ of error, under the nineteenth rule of this court for 
February term 1806, and to dispense with the certificate required 
by said rule, but to substitute the transcript for and as a certificate. 
On consideration, the court was of opinion, that the defendant in 
error, to entitle himself to the benefit of the rule, must produce the 
certificate of the clerk, as +required by the rule. Whereupon it 
was ordered by the court, that the said motion be, and the same 
was overruled. 
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SamveL Packer anp oTuers v. Henry Nixon, ADMINISTRATOR 
OF MatTruias ASPDEN DECEASED. 


Questions respecting the practice of the circuit court in equity causes, which depend 
upon the exercise of the sound discretion ofthe court, in the application of the 
rules which regulate the course of equity proceedings, to the circumstances of 
such particular case ; are not questions which can be certified on a division of opin- 
ion of the judges of the circuit court, under the act of 1802, chap. 32. 


ON a certificate-of division of opinion from the circuit court of the 
United States, for the eastern district of Pennsylvania. 

At January term, 1835, this case was before the court, (9 Peters 
483) on an appeal ; and the decree of the circuit court was reversed, 
without a decision on the merits, for the purpose of amending the 
proceedings by entering an allegation of the domicil of the testa- 
tor, the construction of whose will was the subject of controversy ; 
and introducing proof in relation thereto ; and also to allow the in- 
troduction of other parties claiming the estate of the testator. 

After the coming in of the mandate of this court, certain other 
proceedings took place in the circuit court; an amended bill was 
filed by the original complainant, containing the allegation of domi- 
cil, which was considered necessary by the supreme court; and nu- 
merous petitions, to be allowed to become parties, were presented by 
other persons. 

Among these, Janet Jones, and Mary Poole, filed their bill claiming 
the whole estate of the testator; as hefrs at law and next of kin of 
John Aspden of London; whom they aver to have been heir at law 
of the testator, and as such entitled to his whole estate, real and 
personal, under his will. 

John A. Brown also filed:a bill, claiming the whole personal 
estate of the testator, as the administrator of John Aspden of Lon- 
don. , 

He took out letters of administration in Pennsylvania, upon the 
estate of John Aspden, as the attorney of the children of John Asp- 
den of London. 

Henry Nixon, the defendant, filed an answer to all these bills; and 
subsequently, under leave to amend his answer and plead, filed an 
amended answer, with certain pleas thereunto annexed. 
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In these pleas he averred certain proceedings to have taken place 
in the court of chancery and court of exchequer in England; in which 
he alleged, inter alia, that Janet Jones and Mary Poole instituted 
those suits, for the same subject matter; and that John A. Brown’s 
bill was in the same right, and also for the same matter. 

No affidavit was made to these pleas by the executor, as they were 
filed at the instance of the counsel of one of the parties; in the execu- 
tion of a purpose to allow all matters which were claimed as import- 
ant to the full consideration and proceedings in the case, to be 
brought forward and exhibited for the consideration of the court. 

On the 14th of November 1835, the counsel for Mrs Poole and 
Mrs Jones, and the counsel for John A. Brown, administrator of John 
Aspden of London; moved for a rule to show cause why the pleas in 
bar should not be stricken off, as containing averments of matter in 
pais not verified by affidavit. 

On thé same day the counsel for John Aspden of Lancashire, moved 
for a rule on Mrs Poole and Mrs Jones, and on John A. Brown, ad- 
ministrator of John Aspden of London, to show cause why they 
should not be required to elect on which bill or petition they will 
proceed ; and to abide by the one elected and abandon the other. 

On the 6th of January 1836, on the hearing of these motions, the 
following questions occurred, upon which the opinions of the judges 
were opposed : 

Ist. Whether it is necessary that an affidavit be made to the pleas 
in bar to the petition of John A. Brown, or to any part thereof; and 
if so, to what part ? 

2d. Whether the rule moved for by Mr Ingersoll and Mr Ser- 
geant on the 14th day of November 1835, in the following words : 
“Mr Sergeant, for John Aspden of Lancashire, moves for a rule on 
Mrs Poole and Mrs Jones, and on John A. Brown, administrator of 
John Aspden of London; to show cause why they should not be 
required to elect on which petition or bill they will proceed, and to 
abide by the one elected and abandon the other: Mr J. R. Ingersoll, 
for the executor Mr Nixon, makes the same motion as Mr Sergeant:” 
ought to be granted or not. 

** And the said judges being so opposed in opinion upon the questions 
aforesaid, the same were then and there, at the request of Mr Inger- 
soll, counsel for Henry Nixon, and Mr Sergeant, counsel for John 
Aspden of Lancashire, stated under the direction of the judges, and 
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ordered to be certified under the seal of the court, to the supreme 
court at their next session to be held thereafter ; to be finally decided 
by the said supreme court.” 


The case was argued on the questions presented in the certificate 
by Mr H. J. Williams, for Mrs Poole and Mrs Jones; and by Coxe, 
for John A. Brown, administrator. Mr Ingersoll appeared for the 
executor, and disclaimed any other interference in the case but for 
his protection. Mr Rawle argued the case for John Aspden of Lan- 
cashire. The decision of the court upon the questions presented in 
the argument was not given; as the court considered it could not 
entertain jurisdiction of the questions certified. The arguments of 
the counsel are, therefore, not given. 


Mr Justice Story delivered the opinion of the Court. 

This was the case of certificate of division of opinion from the 
circuit court for the district of Pennsylvania, certified to this court 
under the act of congress of the 29th of April 1802, ch. 32, sec. 6. 

The case was formerly before this court, and the decision will -be 
found reported under the name of Harrison and others v. Henry 
Nixon, in the ninth volume of Mr Peters’s Reports (p. 483, &c.). 
Upon the mandate in that case being returned to the -circuit court, 
further proceedings were had in conformity thereto; and in the 
course of those proceedings the questions now propounded to this 
court upon the certificate arose. They are as follows: 

1. Whether it is necessary that an affidavit be‘made to-the pleas 
in bar to the petition of John A. Brown, or to any part thereof; and 
if so, to what part ? 

2. Whether the rule moved for by Mr Ingersoll and Mr Sergeant, 
on the 14th day of November 1835, in the following words : “ Mr Ser- 
geant, for John Aspden of Lancashire, moves for a rule on Mrs Poole, 
and Mrs Jones, and on John A. Brown, administrator of John Asp- 
den of London, to show cause why they should not be required to 
elect on which petition or bill they will proceed; and to abide by the 
election and abandon the other: Mr J. R. Ingersoll, for the executor 
Mr Nixon, makes the same motion as Mr Sergeant :” ought to to 
be granted ? 

We are of opinion that the questions are not of such a nature as are 
contemplated to be certified to this.court, under the act of 1802, ch. 
32. They are questions respecting the practice of the court in equity 
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causes; and depend upon the exercise of the sound discretion of the 
court, in the application of the rules which regulate the course of 
equity proceedings to the circumstances of ,each particular case. 
But it is to be understood, that in the present case this general dis- 
cretion is subject to the former order ef this court, in regard to the 
making of parties, and other proceedings contained in the mandate ; 
when the cause was remanded at the last January term of this court, 
as stated in 9 Peters’s Rep. 540. 

We shall accordingly direct this opinion to be certified to the cir- 
cuit court. | 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of Pennsyl- 
vania ; and on a certificate of division in opinion between the judges 
of the said circuit. court upon the following questions: viz. Ist. 
Whether it is necessary that an affidavit be made to the pleas in bar 
to the petition of John A. Brown, or to any part thereof; and if so, 
to what part? 2d. Whether the rule moved for by Mr Ingersoll 
and Mr Sergeant, on the 14th day of November 1835, in the follow- 
ing words : “Mr Sergeant, for John Aspden of Lancashire, moves for ° 
a rule on Mrs Poole and Mrs Jones, and on John A. Brown, admin- 
istrator of John Aspden of London, to show cause why they should | 
not be required to elect on which petition or bill they will proceed, 
and to abide by the one elected and abandon the other: Mr J. 
R. Ingersoll, for the executor Mr Nixon, makes the same motion as 
Mr Sergeant.” And these questions were argued by counsel; on 
consideration whereof, it is the opinion of this court that neither of 
these questions is of such a nature as are contemplated to be certi- 
fied to this court under the act of the 29th of April 1802, ch. 32. 
That they are questions respecting the practice of the court in the 
application of the general rules which regulate the course of equity 
proceedings to the circumstances of each particular case; and there- 
fore this court have no jurisdiction to answer the same. But it is 
to be understood, that in the present case this general discretion is 
subject to the former order of this court in regard to the making of 
parties, and other proceedings contained in the mandate, when the 
cause was remanded at the Jast January term of. this court. It is 
therefore ordered and adjudged that this opinion be certified to the 
said circuit court; and that the cause be remanded for fdrther pro- 
ceedings. alle: 
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Tuomas Exticott aNnp JonATHAN MEREDITH, PLAINTIFFS IN ERROR 
v. WitiraM Peart. 


At the trial of a writ of right, in the circuit court of Kentucky, a witness was offered 
to prove that one Moore, who was dead, and. whose name was put down as one of 
‘the chain carriers in making the original survey, and who was subsequently pre- 
sent when lines were run on the same land, had declared, that a certain corner 
was the corner made by the surveyor, Kincaid, when the original survey was 
made and the line run by the direction of the surveyor, for the original survey. 
The circuit court rejected the evidence. Held, that the circuit court did not err 
in rejecting this evidence. 

The evidence was not merely hearsay ; but hearsay not to matters of general repu- 
tation, or common interest among many. 

The general rule is, that evidence, to be admissible, should be given under the sanc- 
tion of an oath, legally administered : and in a judicial proceeding, depending be- 
tween the parties affected by it, or those who stand in privity of estate or interest 
with them. Hearsay is admitted in cases of pedigree, of prescriptive rights and 
customs, and some other cases of a public, or quasi public nature. In cases of pedi-\ 
gree, it is admitted upon the ground of necessity, or the great difficulty, and some- ° 
times the impossibility, of proving remote facts of this sort by living witnesses. 
But in these cases it is only admitted when the tradition comes from persons inti- 
inately connected, or in close relation with the family, or from sources of a kindred 
nature ; which, in a general sense, may be said to import verity: there being no tia 

‘ota or other interest to affect the credit of their statement. 

In cases of prescriptive rights and customs, and other claims of a public nature, tra 
dition and reputation have been in like manner admitted. They are all cases of a 

general right, affecting a number of persons, having a common interest. 

The distinction seems now clearly established in England, that hearsay, or reputa- 
tion, or tradition, is not admissible in cases of. mere private rights; but only ig 

cases of public rights, or those quasi publici, involving similar interests of a num- 

ber of persons. Perhaps a reason may be found which, upon principle, would: 
well support this distinctions It is that, in regard to private rights, the acts, pro-- 
fession and assertion of title by the parties claiming for themselves are, in all cases, 
susceptible of direct proof: but in cases of ‘public rights, the acts, profession and 
assertion of title by many persons, not in privity with each other, cannot be ex- 
plained or qualified to be in furtherance of a common public right ; unless the evi- 
dence of general reputation were admissible to explain the intention and objects 
of the parties in those acts, or that possession or assertion of title ; that is to say, 

whether done in furtherancé of a common right or of a private right. . 

Kincaid had been examined as a witness for the demandants (by way of depdeition), 
and the tenants, thereupon, gave in evidence the conversations and declarations of 

Kincaid, to certain witnesses, in order to discredit his (Kincaid’s) testimony, and 

to show that he had stated that the survey was made by him, at the mouth of Rac- 

coon creek, for Remey; when it was his interest to place it at Pond creek. The 
demandants then, with a-view to sustain Kincaid, and to support the statements 
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_ going to his interest, offered witnesses to prove the statements and conversations 
of Kincaid at other times, corresponding with the statements in his deposition, rela- 
tive to his making the surveys of Thompson and. Remey ; and it being suggested 
by the demandants, upon an inquiry from the court, that these statements and 
conversations were subsequent to that testified to. by the tenant’s witnesses ; the 
court, upon an objection taken by the tenants, excluded the evidence. By’ the 
Court. The evidence was properly excluded. Where witness proof has been 
offered against the testimony of a witness under oath, in order to impeach his 
veracity ; establishing that he has given a different account at another time: we are 
of opinion that, in general, evidence is not admissible in order to confirm his testi- 
mony, to prove that at other times he has given the same account as he has under 
oath: for it is but his mere declaration of the fact; and that is not evidence. His 
testimony under oath is better evidence than his confirmatory declarations not 
under oath ; and the repetition of his assertions does not carry his credibility further, 
if so far as his oath. This is said in general, because there are exceptions: but 
they are of a peculiar nature, not applicable to the circumstances of this case: as 
where the testimony is assailed as a fabrication of a recent date, or a complaint 
recently made; for there, in order to repel such imputation, proof of the antecedent 
declaration of the party may be admitted. 

The tenants, in order to prove the boundaries of the demandants’ land, as laid down 
in the plat, and claimed by them, gave in evidence the original plats and certifi- 
cates of survey of their two thousand and one thousand acre tracts; and then 
examined M’Neal, a witness for the demandants, who was first introduced to prove 
their boundary ; who stated that the water courses, as found on the ground, did not 
correspond with those represented on the said plats: and after being examined by 
the demandants, for the purpose of proving that the marks on the trees, claimed 
by them as the corner and lines of their surveys, were as ancient as the said sur- 
veys, and also as to the position and otherwise of the lines and corners claimed by 
them, and represented on the plat made and used at the trial; stated on the-cross- 
examination of the tenants’ counsel, that some of the lines, marked to suit the 

"calls of the said surveys, appeared to be younger; and others, from their appear- 
ance, might be as old as the date of the said plats. The demandants, to counteract 
this evidence, and to sustain their claim, offered in evidence a survey, made out 
by M’Neal in an action of ejectment formerly depending between the same parties 
for the same land, of: which survey Pearl had due notice. The tenants objected 
to the reading of the explanatory report accompanying this survey, and the court 
refused to allow so much thereof as stated the appearance as to age and otherwise 
of the lines and corners to go in evidence to the jury; and accordingly caused to 
be erased from the plat the words following, viz, “ ancient’? (chops);—* John 
Forbes, Jun. states he cut the same letters and figures ;’’"—“‘on the east side, no 
chops appear to have been marked with a larger axe, than the chops on the begin- 
ning tree ;’—and then permitted the residue of the report and plat to go in evi- 
dence. Held, that the evidence was properly refused. 

The assumption that there can be no possession to defeat an adverse title, except in 
one or other of these ways, that is, by an actual residence, or an actual enclosure ; 
is a doctrine wholly irreconcileable with principle and authority. Nothing can be 
more clear, than that a fence is not indispensable to constitute possession of a tract 
of land. The erection of a fence is nothing more than an act presumptive of an 
intention to assert an ownership and possession over the property. But there are 
many other acts, whigh are equally evincive of such an intention of asserting such 
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thereon ; raising a 7 of corn; felling and selling the trees thereon, under colour ~ 


of title. 


An entry. into possession of a tract of land, under a deed containing specific metes 
and bounds, gives a constructive possession of the whole tract, if not in any adverse 
possession : although there may be no fence or enclosure round the ambit of the 
tract, and an actual residence only on a’ part of it. To constitute actual possession, 
it is not necessary that there should be any fence or enclosure of the land. 

Where there has been an entry on land under colour of title by deed, the possession 
is deemed to extend to the bounds of that deed; although the actual settlement and 
improvements were on a small parcel only of the tract. In sucha case, where there 
is no.adverse possession, the law construes the entry to-be co-extensive with the 
grant to the party; upon the oar that it is his clear intention to assert such 
possessian.” 

The demandants, in a writ of right, hited adversely to all the tenants, upon a title 

. independent and distinct from theirs. The tenants all claimed under an adverse 
title by deed of seven thousand acres ; that is, under a title common to them all. 
The demandants could not recover any tract in controversy, unless they were 
seised thereof within thirty years, the period prescribed by the statute of limita- 

tions for writs of right. If, therefore, there had been thirty years adverse posses- 
sion of the particular tract in controversy, by any of the tenants ; the demandants 
failed in their suit, and were debarred from any recovery. 

The court instructed the jury, that if they should find that the patent for the land, 


under which the title of the tenants was derived, did not cover all the land ; yet, if . 


they find from the evidence, that the tenants, or any of them, or those claiming 
under them, have had possession of the land in contest for thirty years next before 
the commencement of the demandants’ suit, they must find for the tenants. - 


IN error to the circuit court of the United States, for the district of 
Kentucky. 

The plaintiffs in error, citizens of the state of Maryland, on the 
17th day of January 1831, sued out of the circuit court of the United 
States for the district of Kentucky, a writ of right. against William 
Pearl, for a tenement containing one thousand acres of land, in the 
county of Laurel, in the state of Kentucky. The defendant appear- 
ed and took defence, and put himself on the assize ; praying recogni- 
tion to be made, whether he had greater right to hold the said tene- 
ment, with the appurtenances, as he held it; or whether the de- 
mandants, Ellicott and Meredith, to have it, as they demanded it. 
The demandants afterwards did likewise. 

At May term 1834, the case was tried by a jury, who returned 
into court the following verdict: “ We, the jury, find that the te- 
nant has more right to have the tenement, as he now holds it, than 


the demandants to have it:” and the circuit court gave judgment for 
the tenant accordingly. 
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At the same term of May 1831, other writs of right were sued out 
by the plaintiffs against other tenants of the land ; and the like pro- 
ceedings and judgment took place. 

On the trial of the case, ‘the following bill of exceptions was filed. 

The parties having agreed that these causes should be heard at 
the same time, without prejudice to the right of either party, and 
that the evidence should be heard as to all, and to be applied to each 
respectively, the jury was so sworn; and the plaintiff, to support his 
part of the issue, introduced the patents to James Kincaid for two 
thousand acres, and for one thousand acrés, and deed from James 
Kincaid to Samuel and Robert Smith, and the deed from Robert 
Smith to Samuel Smith, and the deed from Samuel Smith to the 
demandants, in the words and figures following. [The patents and 
deeds were inserted, 

The boundaries of the two thousand acres, surveyed and granted 
to James Kincaid, were “in Lincoln county, on the east fork of 
Rockcastle, beginning at Kincaid’s lick, on a branch of said fork, 
and on the north side, thence south and east for quantity, and. bound- 
ed as followeth, to wit: beginning at said Kincaid’s lick, on a branch 
on.the north side of the east fork of Rockcastle two beeches, thence 
south five hundred and sixty-six poles, .crossing said fork to two 
white oaks, thence east five hundred and sixty-five and a half poles, 
crossing several branches to a white and black oak, thence north five 
hundred and sixty-six poles, crossing said east fork to two black oaks, 
thence was five hundred and sixty-five and a half poles, to the be- 
ginning.” 

The boundaries of the one thousand’acre survey were, “in Lincoln 
county, on the waters of Rockcastle, to begin at Grigsby’s south- 
east corner of his entry of two thousand acres of land, thence west 
with Grigsby’s line to his corner, thence south for quantity, and 
bounded as followeth, to wit : beginning on said Nathaniel Grigsby’s 
south-east corner at a white oak and black oak, thence west five hun- 
dred and sixty-five and a half poles, crossing several branches with 
said Grigsby’s line to his corner at two white oaks, thence south two 
hundred and eighty-three ‘poles, to two black oaks, thence east five 
hundred and sixty-five and a half poles, crossing some branches to 
two chestnut oaks, thence north two hundred and eighty-three poles, 
to the beginning, with its appurtenances.” 

The parties also agreed that the trial of each and all the cases 
should be had on the merits, as though there were no blanks in the 
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pleas, and that neither party should take etvapinge of ‘any defect in 
the pleadings. ° . 

The demandants also read the surveys of M’Neal, the one made 
out in this case, ‘and the one made out in the action of ejectment 
lately depending before this court between the same parties, which 
surveys are made part of this bill of exceptions, by reference, and 
also introduced the said M’Neal, who stated on oath, that he was 
at the place shown on the plat as the beginning corner of Kincaid’s 
two thousand acre survey ; that the trees stood in an island of Pond 
creek, and that the letters W. H. were made on each of the large 
trees, and on one of them, the letters I. K. were also marked ; that he 
run the line running south from that point, and observed two sets of 
marks, the one appearing old, and the other not so old as Kincaid’s 
survey ; that the old line trees appeared about as old as the corner 
trees and the letters, but that either was as old as the surveys of 
Kincaid, he could not say ; that all he could say. was, that himself 
and ethers thought corner trees and the old. marks on the line, were 
made at the -same time; that he had cut out a block on the line, it 
appeared to count for.an old line, but it had grown so close that he 

‘could not count the annulations. The witnesses stated that in run- 
ning the south line, he had crossed Rockcastle three times before he 
reached the corner, pursuing the course of the patent in the manner 
represented in the connected plat in this cause, and that the plat 
correctly represents Rockcastle river, where it is crossed by the 
several lines of Kincaid’s two thousand, as run by him and laid 
down in the plat aforesaid. The plat made out in the .action of 
ejectment, and which was read in evidence, as aforesaid, was ob- 

jected to‘as incompetent evidence in this cause, by the defendants, 

but the objection overruled. M’Neal also stated, that in the plat 
made out in the ejectment case, Rockcastle river, except where it 
was crossed by the first line from the place shown him in the begin- 
ning, was laid down by protraction only, but he had actually sur- 
veyed and laid correctly the crossing of the river, by the different 
lines on the connected plat, in these causes; each of the demandants 
admitted that he resided, at the commencement of these actions, at 
the place represented as his residence on the plat, and surveyor’s re- 
port made in these causes, and that if the beginning corner of the- 
patent of James Kincaid, was at the point claimed by the demand- 
ants, the lands they respectively so hold, and claimed, were within 
the patent and deeds read in evidence by the demandants. 
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The defendants then introduced the patent to Jacob Remey, and 
Jacob Remey’s deed to William Edwards, and William Edwards’s 
deed to the defendant, William Pearl, as follows [The patents 
were here introduced]. The patent was dated the 15th of July 
1789, and the land was described, as a “certain tract or parcel of 
land containing twenty-nine thousand acres by survey, bearing date 
the 7th day of November 1785, lying and being in the county of Lin- 
colp, on the waters of Rockcastle, and bounded as followeth, to wit, 
beginning three-quarters of a mile south of the mouth of Raccoon 
creek, and about ten poles from the same on the west side at two 
white oak trees; thence north two thousand four hundred and six- 
teen poles to a hickory and black oak trees; thence west one thou- 
sand nine hundred and twenty and a half poles to.a white oak and 
black oak trees ; thence south’ two thousand four hundred and six- 
teen poles to a white oak ; thence east one thousand nine hundred 
and twenty and a half poles to the beginning, with its appurten- 
ances.” 

They then proved by the said M’Neal, that the deeds aforesaid of 
Remey to Edwards, and from Edwards to Pearl, include the land 
in contest, and are correctly represented on the connected plat; that 
he had followed an old marked line from the mouth of Raccoon creek, 
running north, and out of which he cut two blocks, which he 
thought counted to the date of Remey’s survey. 

That he had lived in the part of the country where the land in 
contest lies, upwards of thirty years, and had alwaysknown Rockcastle 
river, and Raccoon creek, and Pond creek by their respective names, 
since ever he had been acquainted in that part of the country ; that 
hie was on part of the lines of Pearl’s deed, in 1799, before Pearl 
settled on the land, and that in the spring of 1800, William Pearl, 
claiming the whole of the land described in his deed under the 
patent to Remey, settled upon the land, as he understood, intending 
to take possession of his entire tract; and that Pearl, and those claim- 
ing under him, have held the possession of the land ever since, that 
the settlement of Pearl aforesaid, was made at or near the figures II, 
on the connected plat. That Pearl and those claiming under him, 
have always claimed to hold the land under Remey’s patent; the 
other defendants all claimed under Pearl. The defendant also in- 
troduced John Crook, who swore that he was at the house of Wil- 
liam Pearl in the spring of the year 1800, and that he was then 
living on Rockcastle, near the place represented on the plat made 
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out in this cause by the figures II; that he came from the neigh- 
bourhood of Goose creek, or by Terrell’s camp; and that Terrell’s 
camp was about four miles from Pearl’s, rather east, and Pearl’s was 
all the settlement he then knew of in that part of the country. He 
was not at that time at the place represented on the plat as the 
house where James M’Cammon lived in 1801, nor could he say 
whether M’Cammon was then living there or not, that place is 
several miles distant from the place at which William Pearl then 
lived. 

The defendant called Metcalfe, who stated that old James M’Cam- 
mon moved his family and settled on the land in controversy at the 
place represented as the house where James M’Cammon lived in 
1801 on said plat, either in 1800 or 1801, and he thought 1800 ; and 
as he understood, under a purchase of a part of his land from Wil- 
liam Pearl, but how much he did not know, nor could he say. He 
understood that M’Cammon had contracted with Pearl for part of 
his land, and settled under that contract, and continued to hold the 
land aforesaid for a year or two, when, by some arrangement or 
agreement between M’Cammon and Pearl, he, M’Cammon, got 
other land, part of Pearl’s same tract, and Pearl took the place afore- 
said ; that the place first settled by M’Cammon had been ever since 
held and possessed by M’Cammon, Pearl and others holding under 
him ; he could not say whether his land was marked out to him or 
not; but he said. he never heard it was, nor did he ever hear that 
any deed was made: he also said, upon being interrogated by de- 
mandant’s counsel, that one Hardy Hart settled under a contract of 
purchase from Remey, about the same time, he thought, at or near 
the same place ; that he could not say what year it was; he said 
that he could not speak positively of the year M’Cammon first set- 
tled, but it was the same year one of his children was born ; and he 
always thought it was on the same year his daughter Jenny was 
born until he came here, but she being of the same age that a brother 
of M’Neal the surveyor was, and M’Neal’s brother being, as he was 
then told by M’Neal, thirty-one years old next July, he had, on re- 
flecting upon the subject, become satisfied that it was his daughter 
who he thought was about two years older than Jenny that was 
born about the same time that M’Cammon settled as aforesaid, so 
that he had concluded that M’Cammon had settled either 1800 or 
1801 ; and that he thought that he and Pearl settled about the 
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same time ; and that the land has been settled and held by one or 
another under Pearl’s claim ever since. 

M’Neal was then called, and stated that he could not state when 
M’Cammon settled ; that all he could state was that his, M’Cam- 
mon’s boys, were there making the improvements for their father the 
fall before he, M’Cammon, brought his family and settled, as witness 
had in the spring of the year assisted them to roll logs, at which 
time the old man had not removed to the place, from which he in- 
ferred that they had been there the winter before ; but could not say 
when they did first go on the land, nor could he state what year he 
rolled the logs; that Pearl settled near the figures II as stated on 
his plat in the spring of the year 1800; that he, Pearl, that year 
made sugar and tapped trees within the one thousand acres of the 
demandants as laid down ; but his house and clearings did not inter- 
fere with the one thousand acres; that his brother, that was of the 
same age of Jenny the daughter of the witness, would be thirty-one 
in next July ; that he understood that Pearl settled at the figures II 
claiming under his purchase of Edwards his whole tract; he was 
asked by demandants’ counsel, whether Pearl did not tell him that 
M’Cammon settled in 1801, and in answer he said that at the di- 
rection of Pearl he had represented the place on the plat to be the | 
one at which M’Cammon lived in 1801. 

The demandants then examined John Cook, who stated that he 
was acquainted with Hardy Hart, spoken of by the witness Metcalfe, 
and that he resided on Goose creek below the salt works in the month 
of July 1802. That he and the company arrived at the salt works 
on the 2d of July 1802; that the said Hardy Hart was then living 
below the Goose creek salt works, on Goose creek, on the south fork 
of Kentucky ; that after he arrived at the salt works, he, and his 
company, purchased corn of him, the said Hardy Hart, for their 
wagon horses ; that he continued to reside there some time after- 
wards, how long he could not say, but he thought until fall, when 
he removed to Rockcastle, and settled near to William Pearl’s. 

The demandants, to show that Remey’s patent did not cover their 
patents, but that it covered land at or near the mouth of Pond creek, 
read the deposition of James Kincaid, and which is made a part of 
this bill of exceptions. 

[The deposition of James Kincaid stated in substance, that he 
received Thompson’s warrant from Allen, and bound himself to 
locate and make the survey. He received Remey’s wagrant from 
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Nathaniel Grigsby. He was never at the mouth of Raccoon creek, 
until he went there in company with George Thompson, between 
1796 and 1799. Before he made the survey, he did not particularly 
understand the geography of the country. He went from the Crab 
orchard ; and we went what was called the Crab orchard trace ; but 
we did not travel the trace as far as the Hazelpatch. He had tra- 
velled the trace before, and he thought he could go a nearer way to 
Raccoon creek through the woods. He was apprised of the place 
where the trace crossed Raccoon creek ; and when we got in the flat 
near the Hazelpatch we turned off to the left hand to strike the 
mouth of Raccoon creek ; and after travelling some distance we struck 
a water course, supposed by me to be Raccoon creek ; and he went 
down it to the mouth, or to where it and another creek came to- 
gether; and we supposed that was the mouth of Raccoon creek. 

George Wilson, Reuben Terrell, William Moore and a young man 
by the name of Myres were there ; and he don’t remember others, but 
he thinks there was another man by the name of Crow. 

The following was the manner of making the survey: we went 
there in the evening late, and encamped on a little dry branch above 
the mouth of the creek on the south side ; recollects the next morn- 
ing he saw spruce pines standing on the bank, both above and below 
the mouth of the creek. Did not recollect of going to the mouth of 
the creek ; but took it for granted, from the appearance of the bottom 
on the north side of the river, that it must be the mouth of Raccoon 
creek. And next morning after we got there, he thinks he went 
down to the bluff, near the mouth of the creek ; and George Wilson, 
who was a young man that he was learning to survey; he had a 
compass, and he started to run the north line ; and myself and Reu- 
ben Terrell and William Moore, started and run the three quarters of 
a mile south to the beginning corner ; but he did not think he marked 
the beginning corner that day, for we had but one tomahawk in 
the company, and George Wilson had taken that on the north line. 
But after measuring three quarters of a mile from the mouth of the 
creek, we then stopped and started to run the west line of Thomp- 
son’s and Remey’s surveys; this line he-marked “thirdly,” with a 
butcher knife, and made Thompson’s corner and Remey’s with said 
knife, and returned to the camp the same evening, near the mouth 
of the creek, and there he met with George Wilson; and he fur- 
nished him with his field notes of the north line of Remey’s survey, 
and we all went in company to the beginning, that he had: ascer- 





JANUARY TERM 1836. 421 


[Ellicott v. Pearl.] 

tained the day before, and then made beginning corner with a toma- 
hawk. We then started and run the south line of Thompson’s sur- 
vey to the trace which was called Boone’s trace, crossing it near the 
top of a ridge dividing the waters of Little and Big Raccoon ; that is 
what he now understands to be the waters of Big and Little Raccoon. 
Where he crossed the trace-he was more particular, and marked the 
line more plain, and continued the line the length of the survey, and 
made the corner. 

He recollected to have run over a ridge from the mouth of. the 
creek to the beginning, and rose a steep hill; and after running the 
distance called for, made Thompson’s corner, and continued the line 
to Remey’s corner. Never has been at Remey’s corner since. De- 
scribed the trees at the corner. He did not think he crossed the 
creek in running the south line of Thompson’s survey. The survey 
was thought to be at Raccoon creek, because is was intended to be 
there ; and it was thought to be there until it was discovered to be 
Pond creek, through mistake ; instead of Raccoon creek. 

He discovered the mistake when he went to the mouth of Raccoon 
creek in company with George Thompson and John Wood ; George 
Thompson and himself got John Wood to go and show us the nearest 
way to the mouth of Raccoon creek; and when they got there, he 
told Thompson that was not the place he had made the survey ; and 
Thompson replied and said that Wood said that was the mouth of 
Raccoon creek. And at that time he held Allen’s bond for half of 
Thompson’s survey, and Thompson was about buying his interest in 
the land ; and when he told him that was not the place he made the 
survey, Thompson told him he would give him a certain sum for his 
interest, provided he would then make the survey there, which he 
agreed to do; and Thompson said if he would make the survey at 
that place, he would hold the land from the way the patent had is- 
sued, calling for the mouth of Raccoon creek; and that is the reason 
that in the obligation to Thompson that the waters of Raccoon is not 
named; but instead of Raccoon, the waters of Rockcastle was insert- 
ed ; for he told Thompson that he would not be responsible for the 
land at Raccoon creek ; and he knew the other expression could be 
complied with, for he knew the survey was made on Rockcastle. 

John Kincaid and Jesse Shelton were present, when he marked 
the course on the west bank of Raccoon creek. He was not with 
Charles Smith when he made the survey at Pond creek. Neither 
William Pearl nor Moore was with them. He was sgnt for and 
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went to them, when they were near three miles from the course of 
the west bank. He did not tell William Smith where the beginning 
was, because Thompson had requested him'not todoso. He hasan 
interest in Remey’s dam ; and it would be worth more if the survey 
could be established at Raccoon creek. 

Has, since the original survey was made, been well acquainted 
with both places, and has no doubt the survey was made at Pond 
creek. He described the mouth of Pond and Raccoon creek particu- 
larly ; and he stated that he well recollected to have seen them when 
the original survey was commenced. 

On being asked what he knew about a survey in the name of 
Nathaniel Grigsby, of two thousand acres, lying on the north fork 
of Rockcastle creek, entered on the 10th day of March 1784, he 
answered : 

*“T made the entry, but had no knowledge of the place at that 
time but by information; but I employed William Henderson, a 
deputy surveyor, to make the survey as above, and the following, to 
wit: Thomas Shelton one thousand acres on a treasury warrant, 
No. 7746, as assignee of James Henderson, on the waters of Rock- 
castle, to begin at Grigsby’s south-east corner of his entry of two 
thousand acres, as above entered the 3d day of August 1784. Also, 
Thomas Shelton seven hundred acres on a treasury warrant, No. 
7747, beginning at the beginning corner of Grigsby’s survey of two 
thousand acres; and it appears from record that Henderson did make 
the said surveys, because I did obtain patents for the same, and sold 
the same, with other lands, to the agents of Robert and Samuel 
Smith, but conveyed to the said Smiths by specialty, and acknow- 
ledged the same before the clerk of the court of appeals. Some time 
afterward a young man by the name of Curry, applied to me to 
show the surveys of the land I bad conveyed to said Smiths: I 
referred him to said William Henderson, and I understood Henderson 
did show said Curry said lands: and I also understood, from a Mr 
Forbes, who was employed as chain carrier, that said Henderson, with 
said Curry, run around the said land and fresh marked the lines. 
Some time afterward my brother and myself went on to a certain 
lick on an east branch of Rockcastle, in order to bore for salt water : 
after working some time, and sinking down upwards of thirty feet, . 
met with said Forbes, who then told us we were working within the 
lines of one of the surveys above described, wherein he had been 
employed chain carrier for the purpose of fresh marking. Onreceiving 
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this information we quit our work and went and examined the sur- 
vey under the direction of said Forbes, and went to the beginning 
corner, it being. two beeches, plainly marked; and it appeared to 
correspond with the patent and things called for therein, namely, 
the lick and the trees standing on the north side of the branch; and 
after examination we was so well satisfied that it was one of the 
aforesaid surveys, and that we were working within the lines of said 
survey, we abandoned our work entirely. And this deponent further 
sayeth that the two beeches described as the beginning of Nathaniel 
Grigsby’s tract of two thousand acres, stand on a creek now known 
by the name of Pond creek, but an eastwardly branch of Rockcastle ; 
and I think and believe that the survey of twenty-nine thousand 
acres of Jacob Remey, originally made, does not interfere with the 
aforesaid surveys from the aforesaid considerations ; and this depo- 
nent further sayeth not.” 

The demandants also read to the jury the survey made out 
by Lott Pitman, which is also made a part of the bill of excep- 
tions, by reference, and called said Pitman as a witness, who stated 
that he made out said plat, and that: he found the objects as 
stated, and that the statement in the notes to said plat he believes 
to be substantially correct ; that he had counted the blocks chopped 
out of the line running north from the mouth of Raccoon creek, that 
one, to wit, the one taken out the line nearest to the mouth of Rac- 
coon creek, counted to the date of a survey made in 1786, and the 
one taken farthest off corresponded to a survey of 1785. That he 
had followed the marked line, running from the mouth of Raccoon 
creek to a corner, said to be Ballard Smith’s corner; and that he 
found trees marked, as corner trees, corresponding with the call of 
Smith and Robert Rutherford’s surveys. The plaintiff then read 
to him the surveys of Robert Rutherford, Ballard Smith, and asked 
him if the old line did not.correspond to these surveys: he answered 
it did, and that date of Robert Rutherford’s survey corresponded with 
the first block, and that of Smith’s to that of the second shown by 
M’ Neal. 

That the distance stated by M’Neal to the mouth of Raccoon, 
where he cut out the first block, would, he thought, be in the line 
of Rutherford, and where he said he cut out the second block, would 
be in the line of Smith; he thought said witness stated that he had 
done much-surveying in that part of the country ; had much expe- 
rience in tracing old lines, and in counting the annulations of marked 
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lines: and that he knew of no survey in that part of the country of 
the dates of 1785 or 1786, except the surveys of Rutherford, Ballard, 
Smith and Remey, that he had long known the line leading north, 
spoken of by the witness M’Neal, and had always heard it called 
Rutherford’s line to his corner, and then Smith’s line. 

That Rutherford’s land was settled, and those claiming under 
him claimed that line as one of his boundaries; said witness stated 
that he began at the mouth of Pond creek, and run a south line to 
the place shown where a white oak corner stood, and shown by 
Camp Mullins and others, and then run a west line for the dividing 
line between Thompson and Remey, and pursuing the line for some 
distance, he saw ancient marks, apparently made with a knife, that 
after he run some distance his compass left it, but, finding the line 
again, he pursued it until they crossed Boon’s old trace ; near to the 
trace, on both sides, he found the line marked more thickly ; that the 
marked line, thus found, when reversed, would lead to about where 
Mullins showed the place for the corner ; that the line run as afore- 
said was not a west line, but was run on a variation of nine degrees 
from the call in the patent ; that the ordinary variation of lines made, 
when Remey’s purports to have been made, is about three degrees. 

The demandants then called Camp Mullins, who stated that, 
a good many years ago, about twenty-four or twenty-five, he was 
taken to the mouth of Pond creek to search for Remey’s survey, with 
Charles Smith, the surveyor, Davis Caldwell, and Moore; said 
Moore said he was one of the original chainmen; that they started 
at the mouth of Pond creek, and run south until the surveyor told 
them the distance called in Remey’s patent was out; and they then 
turned out to hunt for the corner; that he found a white oak standing 
- near to where the course and distance ended, plainly and anciently 
marked as a corner tree. That he recollected it was marked on the 
north and west sides, but could not say whether it was marked on 
the south side or not; that the white oak was of a common cabin log, 
and that near to the tree lay the trunk of a white oak not quite so 
large; that the top of the log was burnt so that no chops appeared 
on it, but that they turned it over, and found the under side plainly 
and anciently marked with three chops, apparently done with the 
same tool that the standing tree had been marked with ; that they then 
run north, and on the course of Remey’s patent, saw line trees plainly 
marked, that appeared old, and to have been made about the same 
time, and the same kind of tool that the white oak corner did; and 
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that they run the west line and saw marks made with a knife, draw- 
ing-knife of some kind; that he showed the place where said trees 
were, to Lot Pitman and M’Neal, but that said tree and log are 
now gone, and a hole or hollow place is visible yet, where he thinks 
the white oak stood. That Moore, the chainman to Remey’s origi- 
nal survey, is now dead. 

That on the lines aforesaid there were many trees plainly marked, 
and might be easily discovered by any person pursuing the courses, 
and also called Mullins, who stated that he was along with his bro- 
ther Camp Mullins and others, when the the white oak tree was 
found, and stated the same that Camp Mullins dia as to the tree log 
and lines. 

The demandants then called Henderson, who stated that he had 
been on the ground and shown the place spoken of by Mullins; that 
he had accompanied the surveyor when running north from said tree: 
that they saw no line trees now standing, but he saw several trees 
standing near where the survey run, blazed ; that his object in going 
on the ground (he being agent of demandants) was to find marked trees 
on the lines aforesaid, but after the most diligent search, neither he 
nor any other in company, could find any marked trees; that there 
were standing in the course of the line many trees. Pitman the 
surveyor made the same statement. 

The defendant then called John Crook, who stated that about 
1801, he had been called on as deputy surveyor by James Kincaid, 
whose deposition demandants had read, to lay off Jacob Remey’s 
survey, in which said James Kincaid claimed, an interest ; that he 
was taken to the place now claimed by defendants to be Remey’s 
beginning corner, three quarters of a mile south of the mouth of 
Raccoon creek, and shown by said Kincaid a white oak tree, or two 
white oak trees as corners, and told by said Kincaid that he had made 
the survey of Remey there ; that he was directed by Kincaid to run 
the diagonal line from that to the north-west corner, to see if the 
survey would include a famous saltpetre cave then esteemed of great 
value, claimed by said Kincaid under said patent of Remey ; that he 
ran the line to a tree which Kincaid showed as a corner tree; that 
tree was newly marked and not chopped through the rough bark ; 
and if it were in reality a corner and the beginning also, the survey 

would include neayly forty thousand acres of surplus land; that in 
making the survey aforesaid he acted under an order of court in a 
suit in which Kincaid, the witness for demandants, was party or in- 
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interested ; that Kincaid was interested in making Remey’s patent 
























































a principal object with Kincaid; that it was then a bone of conten- 
tion between Kincaid and others, and he himself was interested in 
defeating Kincaid in his attempt to include the cave by Remey’s 
survey ; that the cave was then considered of great value by all; that 
Kincaid had then got into possession of it, and was working it under 
Remey’s patent ; said witness further stated, as did the witness Cook, 
that to begin Remey’s survey at the mouthof Pond creek, where Kin- 
caid placed it in his deposition, would place it several miles nearer to 
the saltpetre cave ; he thought at least three or four miles nearer, and 
the same fact was proved by other witnesses. 

Smith and Crook both stated that the trees shown as aforesaid, 
by Kincaid, as Remey’s beginning, were marked as corner trees, 
such as are called for in Remey’s patent; that the marks had an 
ancient appearance ; as they were convinced it was the beginning 
corner, they could not pretend to judge from the appearance of the 
marks, the exact time the marks were made, but they were confi- 
dent they must have been made many years before 1798. 

The defendants then called Titus Mershon, who stated that at 
times he could not state, but thought several years since 1801, or 
the time spoken of by Crook and Smith ; that Kincaid, the witness, 
told him that in the division of Remey’s survey, he, Kincaid, had 
got the north end and worst land, and desired ahe witness to let 
Pearl know, that if he did not consent to a division, that he would 
prove the survey at the mouth of Pond creek ; that he could prove 





it a 
cover the saltpetre cave, and that if Remey’s survey was originally - of 
made at Pond creek, his patent boundary would approximate the tim 
saltpetre cave, three or four miles nearer than if the survey had been ed 
made to begin where Kincaid then showed the beginning to him. the 

The defendant also called William Smith, who stated in substance Re 
what Cook stated, and further stated that Kincaid said that he would ca 
make new lines look like old ones, by putting aquafortis in the th 
chops, and he stated that the chops on the white oak corner appeared sa 
to be too old for 1798, but he could not state how old it was; they h 
were not doubting that it was shown as the corner by Kincaid that v 
it was so; did not count the annulations, and was then but little ac- o 
customed to pursuing and hunting old lines ; said witness stated that k 
when they run the diagonal line as stated by Crook, to the north- { 
west corner, he felt satisfied that the survey to run from Raccoon could I 
not reach the saltpétre cave; that to include the cave seemed to be 
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it at either place, for he had made a survey of it, both at the mouth 
of Pond creek, and at the mouth of Raccoon creek ; that at another 
time, and subsequent to the conversation first detailed, Kincaid offer- 
ed to him to buy state warrants in the name of the witness, and lay 
them upon Pearl’s land or Remey’s survey, and that he would prove 
Remey’s survey at the mouth of Pond creek; and that he, Kin- 
caid, and the witness, Mershon, would divide the land between 
them ; that no one was present at these conversations; the witness 
said that he rejected the proposition of Kincaid, and Kincaid said if 
he would not others would. He, the witness, said that Kincaid 
went on to-remark to him, that when he made the survey at Rac- 
coon creek, his brother-in-law, Wilson, was in company, and he, 
Kincaid, informed the witness how. it happened, that .the corner 
three-quarters of a inile from the mouth of Raccoon creek had not 
been made on a true south course, and why the line had not been 
properly marked ; he said the ground, or some of it, was so they could 
not run over it, and they took offsets and lost their reckoning ; and 
Kincaid said that when they so run from the mouth of Raccoon to the 
beginning corner, some of the company went on one side of the 
creek, and some on the other ; the witnesses all concurred in prov- 
ing that ever since Pearl settled in 1801, he and those holding under 
him, have claimed the land in contest under the patent of Remey. 
The demandants then called Lot Pitman, who stated that from about 
the place spoken of by Crook and Smith, and shown to them as the 
place of beginning for Remey and Thompson’s survey, and where 
they saw a white oak corner, he had run a, west line the distance 
called for in Thompson’s patent, at the end of which he found corner 
trees standing, markéd to correspond with Thompson’s patent ; that 
he had cut or seen cut out of the said line several blocks; the an- 
nulations of which counted back to 1798. Said witness stated, that 
to begin at Pond creek and run south the distance called for in 
Remey’s patent, to the place shown by Mullins, where the white 
oak corner stood, the line did not cross Rockcastle and land on the 
west side of that stream ; that Rockcastle, at its junction with Pond 
creek, was narrow, and Pond creek appeared wide, but that Rock- 
castle run, he thought; double the water that Pond creek did ; said 
Witness also stated, as did M’Neal, that torun the course of Remey’s 
patent south from the mouth of Raccoon creek, the distance called 
for, crossed Raccoon creek three times, and ended on the east side of 
the creek, and about fifty poles from the place stated by Smith and 
o 











428 SUPREME COURT. 


[Elkcott v. Pearl.] 
Crook, as shown by Kincaid in 1801, for the beginning corner of 
Remey and Thompson’s surveys; said witness stated, and so did 
M’Neal, that these two streams emptied into the east fork of Rock. 
castle river, called Raccoon, the one called Big Raccoon and the other 
Little Raccoon ; that the stream where Pearl claimed the survey to 
be, was called Big Raccoon creek ; that Little Raccoon empties into 
Rockcastle, about two miles below Big Raccoon. The defendants 
then called Camp Mullins, who stated, that the white oak corner at the 
mouth of Pond creek, of which he had spoken, and the line running 
north from it, appeared to be marked with a tomahawk, and also 
Mullins, his brother, who stated the same. 

The foregoing being the substance of the evidence given on both 
sides, the plaintiffs offered to prove, by witnesses, that William Moore, 
whose name is put down as one of the original chain carriers in 
making Remey’s survey, was dead, and that he attended the wit- 
ness, Camp Mullins, about twenty-four or twenty-five years ago, 
when Charles Smith run from the mouth of Pond creek to the white 
oak tree, and also run the line north running from the mouth of Pond 
creek, and that while at the corner and running the line, he declared 
that to be the corner made by Kincaid and the line run by Wilson by 
the direction of Kincaid for Remey’s original survey, and also to prove 
what said decedent, chainman, had stated to others relative to the 
boundary of Remey’s patent, and the making of the original survey, 
since the settlement and possession of Pearl on the land in contro- 
versy. To the giving the statement and declarations of said chain 
carrier, though proven to be dead, while at the corner and on the 
line, or at any other time or place since the survey was made, the 
defendant objected as incompetent evidence for any purpose in this 
cause, and his objection was sustained by the court, and the declara- 
tion of the deceased chain carrier was not permitted to be given in 
evidence. To the which opinion of the court, in refusing the evidence 
or any part of it, the demandants excepted, and prayed the court to 
sign and seal this their bill of exceptions. (No. 1.) 

Memorandum.—After the defendant had given in evidence the 
conversations and declarations of James Kincaid, with the witnesses, 
Mershon, Smith, and others, with a view to discredit it, Kincaid, and 
to show that he had stated that survey was made by him at the 
mouth of Raccoon for Remey when it was his interest to place it at 
Pond creek, as it might then with less surplus include the saltpetre 
cave. The demandants, with a view to sustain Kincaid, and to 
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report the statements going to show his interest, offered witnesses to 
prove the statements and conversations of Kincaid, and corresponding 
with the statements made in his deposition, relative to his making 
the surveys of Thompson and Remey: to the giving such state- 
ments and conversations in evidence for the purpose aforesaid, or any 
other, the defendants objected; upon which the court inquired of the 
counsel for the dernandants, whether the statements of Kincaid, 
which he proposed to give in evidence, were made prior or subsequent 
to the time when the statements to the contrary were made by him, 
as given in evidence by the tenants: to which he answered he did 
not know, but he supposed subsequent; and thereupon the objection 
was sustained by the court, and the evidence excluded; to which 
opinion of the court the demandants except and pray, &c. (No. 2.) 

The defendant, to prove the boundaries of the demandants, as laid 
down on the plat and claimed by them, give in evidence the original 
plats and certificates of surveys of James Kincaid’s two thousand 
and one thousand acres surveys, and then examined demandants’ 
witness, M’Neal, the same person first introduced by them to 
prove their boundary, who stated ‘that the water courses, as found 
on the ground, did not correspond with those represented in said 
plats; and after being examined by demandants’ counsel, for the 
purpose of proving that the marks on the trees claimed by them 
as the corner and lines of their surveys were as ancient as said sur- 
veys; and also as to the position and otherwise of the lines and cor- 
ners claimed by them, and represented on the plat made in this 
cause and used. before on this trial, stated on the cross-examination 
of the defendants’ counsel, that some of the lines trees marked to 
suit the calls of said surveys, appeared to be younger, and others, 
from their appearance, might be as old as the date of said plats; and 
the plaintiff to counteract this evidence, and to sustain his claim, 
offered in evidence the following survey made out by M’Neal, in an 
action of éjectment formerly depending between the same parties, 
and for the same land in this court, which’ he obtained from the 
papers in that cause in the progress of this trial; demandants 
proved that the tenant Pearl had notice of the time of the mak- 
ing said survey. To the reading of which report for the pur- 
pose aforesaid or for any other in evidence in this cause, thé de- 
fendant objected, and the court refused so much of said report 
as stated the appearance as to age and otherwise of the lines 
and corners, &c., to go in evidence to jury, and caused to be 
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erased from the plat the following words [here words erased or un- 
derscored were inserted], and permitted the balance of the report and 
plat to goin evidence. To-which opinion of the court in refusing 
tlie remarks and notes of the surveyor, M’Neal, to be given in evi- 
dence as aforesaid, the demandants' except, and pray tlie court to 
sign, &c. this their bill of exceptions. (No. 3.) 

The evidence being closed, the demandants moved the court to 
instruct the jury, that if they believe, from the evidence, that the 
survey of Jacob Remey, and the adjoining survey of George Thomp- 
son, was in point of fact made at the mouth of Pond creek, by begin- 
ning at or near the letter L on the plat, that the law locates the 
patent on the ground where it was actually surveyed, notwithstand- 
' ing the call or reference in said patents, or of either of them, to the 
mouth of Raccoon creek; and if they find that the patent of Remey, 
as surveyed, does not interfere with the claim of the plaintiffs, that 
they ought to firid for the plaintiff, unless they find that defendants 
have had possession by an actual residence or fence, within the patent 
of plaintiffs, thirty years or more next before the bringing of these. 

This instruction the court overruled as moved, but struck out the 
word fence and inserted in the stead thereof, the words “improve- 
ments with the intention of taking possession.” 

The instruction, so amended, was given to the jury, and the jury 
were also informed by the court, that the tapping or cutting the 
sugar trees for the purpose of making sugar, and so using them, and 
the land, would not avail the tenant under the act of limitations. 
The demandants further moved the court to instruct the jury as fol- 
lows: 2d. To instruct the jury that the settlement of William Pearl 
at or near the II, as designated on the plat in 1800, outside of thé 
patents under which the demandants claim, does not give any defence 
or limitation to the demandants’ right to recover, though he settled 
within what he supposed to be Remey’s claim, unless they find that 
Remey’s survey, as actually made, and on which his patent issued, 
includes said settlement and the patent under which demandants 
claim. 3d. That unless they find that Remey’s survey covers the 
patents under which the plaintiffs claim, that the settlement of 
M’Cammon within the two thousand does not give a claim to a 
possession within the one thousand acre patent: nor does the pos- 
session within the one thousand acre patent give any possession 
within the two thousand acres. ; 

That as to the two thousand acres the statute runs as to that from 
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the time a possession was taken by an actual residence or by fencing, 
and the same as to the one thousand; consequently that if they 
find that one has been thus possessed adversely for thirty years next 
before the bringing of this suit, and the other not; that as to the 
other not so held; they should find against such defendants as were 
within such patent at the date of the demandants’ writ, provided, 
these settlements are not included in Remey or Thompson’s as origi- 
nally surveyed. 

4th. To instruct the jury that if they find from the evidence that 
James Kincaid, the surveyor of Remey and Thompson did in point 
of fact make the surveys of Remey and Thompson, or cause them 
to be made, and the patents issued thereon, beginning at or near the 
mouth of Pond creek, as designated on the connected plat, and that 
after he returned the certificate of survey and patents issued thereon, 
marked or caused to be marked, surveys with lines or corners to cor- 
respond with the calls of the patents at-Raccoon creek, that, such 
marking or surveying is utterly void and vests no title whatever in 
Remey, or his alienee, notwithstanding such surveys or marking 
may include the land in contest. 

5th. That if they find Kincaid’s beginning corner to be as repre- 
sented on the plat, that then, as to this controversy, his surveys are 
properly laid down. 

The court overruled the instructions, number three, but give the 
other. three instructions. 

To which decisions of the court in refusing to give to the jury the 
demandants’ instruction, No. 1, as moved; and in refusing to give 
to the jury their instructions, No. 3; the demandants by their coun- 
sel excepted, at the time of the decisions, and now prayed that their 
bill of exceptions might be signed, sealed and enrolled, &c. — 

After the demandants had moved for the instructions stated in’ 
their fourth bill of exceptions, the defendant moved the following 
instructions. 

1. That to enable the demandants to recover, they must have 
proved, to the satisfaction of the jury, that they, or those under whom 
they claim, have had seisin of the land .in contest within thirty years 
next before the commencement of their suits. ' 

2. That if they find, from the evidence, that Remey’s patent in- 
cludes the land in contest, they must find for the tenants. 

3. That if they find, from the evidence, that Remey’s patent does 
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not cover the land in contest, yet if they find, from the evidence, that 
the tenants, or any of them, or those claiming under them, or any 
of them, have had possession of the land in contest for thirty years 
next before the commencement of. the demandaats’ suits, they must 
find for the tenants. 

4. That the plat and certificate of survey of Nathaniel Grigsby, 
upon which the patent for two thousand acres issued, is evidence, 
though not conclusive, of the objects noted by the surveyor, which 
the court gave, except the first instruction moved for by defendants, 
to which opinion of the court, in giving the second, third, fourth, fifth 
and sixth instructions, moved ‘by the defendant as aforesaid, the de- 
mandants excepted, &c. 

The demandants prosecuted this writ of error. 


The case was argued by Mr Underwood, and by Mr Hardin, for 
the plaintiffs in error. No counsel appeared for the defendant. 


.Mr Justice Story delivered the opinion of the court. 

This is a writ of error to the judgment of the circuit court for the 
district of Kentucky, upon a writ of right, sued.forth on the 17th of 
January 1831 ; in which the plaintiffs in error were the demandants. 
The proceedings are in the form prescribed by the statute of Ken- 
tucky ; and the cause was tried upon the issue joined by the parties. 
There were several writs of right against. other tenants of distinct 
parcels of the same tract of land, held by the tenants, respectively, 
under a common title; and all of them were tried at the same time, 
by consent of the parties; as the same evidence was applicable to each. 

The demandants claimed title through intermediate conveyances 
to a tract of land of two thousand -acres, lying on the east fork of 
Rockcastle, in Lincoln county, under a patent granted to James 
Kincaid, by the commonwealth of Kentucky, dated the 2d day of 
February 1796; and also another tract of land, containing one thou- 
sand acres, on the waters of Rockcastle, on the south side and con- 
tiguous to that of two thousand, on a like patent, dated on the same 
day. 

The tenants claimed title to the premises under a patent from the 
commonwealth of Virginia, to Jacob Remey, of twenty thousand acres 
of land, lying on the waters of Rockcastle, dated on the 15th of July 
1789. Remey, on the 20th of November 1799, conveyed thirteen 
thousand four hundred acres of the same tract to William Edwards : 
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and Edwards, on the 26th of December 1799, conveyed seven thou- 
sand acres of the same tract, by metes and bounds, to William Pearl, 
the tenant, under whom all the other tenants claim. The convey- 
ance to Pearl comprehends all the land in controversy ; and the same 
land is also included in the patents to Kincaid. 

At the trial, evidence was introduced by the tenants to prove that, in 
1800, Pearl entered into and settled on the tract of land so conveyed 
to him, intending to take possession of the whole tract ; and that he, 
and those claiming under him, have had possession of the same land 
ever since, and have always claimed to hold the land under Remey’s 
patent. Evidence was also introduced to prove, that James M’Cam- 
mon (whose name is mentioned, as we shall hereafter see, in the 
bill of exceptions), moved his family and settled on a part of the land 
in controversy, either in the year 1800 or 1801, under a purchase 
from Pearl; but how much land he purchased or held did not ap- 
pear: and about two years afterwards, by some arrangements be- 
tween them, M’Cammon took some other part of Pearl’s land, in the 
same tract, and Pearl took the place where M’Cammon had settled. 
Pearl’s original settlement was a little outside of the southern bounds 
of Kincaid’s thousand acre tract; between Sugar Camp branch and 
Rockcastle: and M’Cammon’s ofiginal settlement was within Kin- 
caid’s two thousand acres, south of Moore’s creek. 

The demandants then introduced evidence to show that Remey’ 8 
patent did not cover the lands patented to Kincaid, but that it covered 
land at or near the mouth of Pond creek; and that the survey of 
Remey was in fact made on Pond creek, (which was outside of the 
western boundary of Kincaid’s patent), as the beginning corner, 
under a mistake that it was Raccoon creek. If so made, it was clear, 
from the plea, that Remey’s survey was surveyed off the land in 
controversy. 

The foregoing are all the portions of the evidence which seem 
necessary to be stated in order fully to understand the bearing of the 
questions made at the trial. 

The first question was upon the admissibility: of the evidence of 
witnesses, offered by the demandants, to prove that one Moore, whose 
name was put down as one of the original chain carriers, in making 
Remey’s survey, was dead; and that he attended with the witness, 
Camp Mullins, about twenty-four or twenty-five years ago, when 
one Charles Smith run from the mouth of Pond creek to the white 
oak tree, and also run the line north from the mouth of Pond creek: 
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and while at the corner and running the line, he declared that to be 
the corner made by Kincaid (the surveyor), and the line run by Wil- 
son, by the direction of Kincaid, for Remey’s original survey: and 
also to prove what Moore had said to others relative to the boundary 
of Remey’s patent, and the making of the original survey; since the 
settlement and possession of Pearl on the land in controversy. This 
evidence being objected to, was rejected by the court : and this con- 
stitutes the matter of the first exception of the demandants. 

We are of opinion that the evidence was properly rejected. It was 
not merely hearsay, but hearsay not to matters of general reputation, 
or common interest among many, but to specific parts, viz. the man- 
ner and place of running the boundary lines of Remey’s patent. 
The general rule is, that evidence, to be admissible, should be given 
under the sanction of an oath, legally administered ; and in a judi- 
cial proceeding, depending between the parties affected by it, or 
those who stand in privity of estate, or interest with them. So it 
was laid down by Lord Kenyon, in -his able opinion in the King v. 
Enswell, 3 T. Rep. 721. Certain exceptions have, however, been 
allowed, which perhaps may be as old as the rule itself. But these 
exceptions stand upon peculiar grounds; and, as was remarked by 
Lord Ellenborough in Weeks v. Sparke, 1 M. & Selw. 686; the 
admission of hearing evidence, upon all occasions, whether in mat- 
ters of public or private right, is somewhat of an anomaly. Hearsay 
is admitted in cases of pedigree; of prescriptive rights and customs ; 
and some other cases of a public or quasi public nature. In cases of 
pedigree, it is admitted upon the ground of necessity, or the great 
difficulty, and sometimes the impossibility of proving remote facts 
of this sort by living witnesses.. But in these cases it is only admit- 
ted, when the tradition comes from persons intimately connected, or 
in close relation with the family; or from sources of a kindred nature, 
which, in a general sense, may be-said to import verity ; there being 
no lis nota or other interest to affect the credit of their statement. 
So the law was expounded by Lord Kenyon in The King v. Ens- 
well, 3 Term Rep. 723, and by Lord Eldon in Vowles v. Young, 13 
Ves. 143, and in Whitlocke v. Baker, 13 Ves. 514. 

In cases of prescriptive rights and customs, and other claims of a 
public nature, tradition and reputation have been in like manner 
admitted. They are all cases of a general right, affecting a number 
of persons, having a common interest. In Morehead v. Wood, 14 
East’s Rep. 329 (note), Lord Kenyon stated the general giound of 
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this exception thus: “evidence of reputation upon general points is 
receivable, because all mankind being interested therein, it is natural 
to suppose, that they may be conversant with the subjects, and that 
they should discourse together about them, having all the same 
means of information.” ‘ But,” he says, “how can this apply to 
private titles, either with regard to particular customs or private pre- 
scriptions? How is it possible for strangers to know any thing that 
concerns only their private titles?’ Lord Ellenborough, in Weeks v. 
Sparke, 1 M. & Selw. 686, commenting on this distinction between 
public.and private rights, said, “1 confess myself at a loss fully to 
understand upon what principle, even in matters of public right, 

reputation was ever deemed admissible evidence. It is said, indeed, - 

that upon questions of public right all are interested, and must be 
presumed conversant with them ; and that is the distinction taken 

between public and private rights. But I must confess I have not 
been able to see the force of - the principle, on which that distinction 
is founded, so clearly as others have done; though I must admit its 
existence.” And in that case, which was the case of the claim of a 
prescriptive right to common by the defendants, as appurtenant to a 
messuage; evidence of reputation was admitted on the part of the 
plaintiff to qualify that right, because the right in some sense par- 
took of the nature of a public right, as it was understood, that there 
were other persons standing in pari jure with the defendant; and, 
therefore, it was a question between the plaintiff, and a multitude of 
persons. And, indeed, the distinction seems now clearly established 
in England, that hearsay, or reputation, or tradition, is not admissi- 
ble in cases of mere private rights ; but only in cases of public rights, 
or those quasi publici, involving similar interests by a number of per- 
sons.(a) Perhaps a reason may be found which, upon general princi- 
ples, would well support thisdistinction. Itis, that in regard to private 
rights, the acts, possession and assertion of title by the parties claim- 
ing for themselves are, in all cases, susceptible of direct proof; but in 
cases of public rights, the acts, possession and assertion of title by 
many persons, not in privity with each other, cannot be explained 
or qualified to be in furtherance of a common public right ; unless the 
evidence of general reputation were admissible to explain the inten-. 
tion and objects of the parties in those acts, or that possession or as- 


(a) See Morehead v. Wood, 13 East’s Rep. 327, note, 329; 1 Phillips on Evid. ch. 
7, sect. 7, third ed. p. 190; 1 Stark. Ev. 32, second London ed.; Doe v. Thomas, 14 


East’s Rep. 323; Freeman v. Phillips, 4 M. & Selw. 491. , 
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sertion of title: that is to say, whether done in furtherance of a com- 
mon right, or of a private right. 

It is upon the ground of this same distinction, that general 
reputation is admitted in England in cases of disputed boundaries 
between parishes and manors: because the right affects many persons, 
and is of public notoriety and interest as to all the inhabitants of 
the parish or manor.(a) And yet, in England, it has been held, at 
nisi prius, (though the point has not been settled by the highest au- 
thority) that general reputation as to the boundaries between private 
estates is not admissible evidence. That was so held by Baron Gra- 
ham, in Clothier v. Chapman ; cited in 14 East’s Rep. 331, note.(b) 
The doctrine in America, in respect to boundaries, has gone further ; 
and has admitted evidence of general reputation as to boundaries 
between contiguous private estates ;(c) but there it has stopped. 

These are the principal, if not the only classes of cases, in which 
hearsay and reputation have been deemed admissible evidence. The 
exclusion of it, in other cases, stands upon the general consideration 
that it is not upon oath ; that the party affected by it has no oppor- 
tunity of cross-examination ; that it often supposes better evidence 
behind ; that it is peculiarly liable to be obtained by fraudulent con- 
trivances ; and above all, that it is exceedingly infirm, unsatisfactory 
and intrinsically weak in its very nature and character. On these 
accounts judges in modern times have leaned against any extension 
of it, as being subversive of the security of the titles of parties to pro- 
perty : for upon a strict adherence to the rules of evidence that secu- 
rity must essentially depend. This will be clearly seen by what fell 
from the court in The King v. Enswell, 3 T. R. 707. In that case 
Mr Justice Buller, though in favour of the admission of the evidence 
upon the ground of authority, said: “the true line for courts to ad- 
here to is, wherever evidence, not on oath, has been repeatedly re- 
ceived and sanctioned by judicial determinations, it shall be allow- 
ed ; but beyond that, the rule that no evidence shall be admitted but 
what is upon oath, shall be observed.” The doctrine of the other 
judges, on that occassion, went to the same extent. In Doe v. 





(a) Nichols v. Parker, cited 14 East’s Rep. 331, note; Paxton v. Dare, 10 B. & 
Cres. Rep. 17. 

(b) See also 1 Stark. Ev. p. 33, 34, second London ed.; Phillips on Ev. ch. 7, 
sect. 7, p. 189,190, third ed. But see Barnes v. Mawson, 1 M. & Selw. 77, 81. 

(c) See Caufman v. Presbyterian Congregation, 6 Binn. 59; Conn v. Penn, 1 
Peters’s C. Rep. 496, 511, 512. See also The King v. Enswell, 3 T. Rep. 719. 
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Thomas, 14 East’s Rep. 323, the court held, evidence of reputation, 

that the land had belonged to J. S. and was purchased of him by the 
first testator, though coupled with corroborative parol evidence that 
the same had belonged to J. S., was inadmissible ; upon the ground 
that reputation was not admissible to prove the ownership of private 
property. (a) And Mr Chief Justice Mansfield, in delivering his 
opinion in the case of the Berkeley Peerage, (4 Campb. Rep. 414, 

445), after stating that by the general rule of law, nothing said by 
any person can be used as evidence between contending parties un- 
less it is delivered on oath, in the presence of those parties; said, “ with 
two exceptions this is adhered to in all civil cases: first, on the trial 
of rights of common and other rights claimed by prescription : and 
secondly, on questions of pedigree.” Perhaps this enumeration will, 
upon close examination, be found too narrow ; but it shows the strict- 
ness with which the exception in favour of hearsay tradition and 
reputation is constantly construed, as being against the general prin- 
ciples of evidence. 

In this court a like restricted doctrine has boon maintained. In 
Mima Queen v. Hepburn, 7 Cranch 290, Mr Chief Justice Mar- 
shall, in delivering the opinion of the court, said, “if other cases (of 
hearsay) standing on similar principles should arise, it may well be 
doubted, whether justice and the general policy of the law, would 
warrant the creation. of new exceptions. The danger of admitting 
hearsay evidence, is sufficient to admonish courts of justice against 
lightly yielding to the introduction of fresh exceptions to an old and 
well established rule ; the value of which is felt and acknowledged 
by all.” 

These, and other cases also, fully justify the conclusion, (which is 
indeed stated by elementary writers) that in order to.authorize the 
admission of hearsay evidence, (except in cases of pedigree) three 
things must generally concur: first, that the fact to which the re- 
putation or tradition applies, must be of a public nature: secondly, 
if the reputation or tradition relate to the exercise of a right or pri- 
vilege, it must be supported by acts of enjoyment or privilege within 
the period of living memory: thirdly, that it must not be reputation 
or traditionary declarations to a particular fact.(b) 


(a) See Blarkett v. Lowes, 2 M. & Selw. 494. 
(b) See 1 Starkie’s Evidence’ 32, 35, second London edition ; 1 Phillips: on Evi- 
dence, ch. 7, sec. 7, p. 178, 192; Morewood v. Wood, 14 East’s Rep. 327, note. 
, 
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This last qualification is most important in the present case, as it 
applies directly to it, and is established by clear and decisive autho- 
rity. In Antram v. Wood, 5 Term Rep. 123, lord Kenyon said, 
“ although a general right may be proved by traditionary evidence, 
yet a particular fact cannot :” and Mr Justice Groce (the only other 
judge then in court) concurred in that opinion. That was a case 
where hearsay evidence was offered to establish the identity of lands, 
and thereby a right to the coals in them; and it was held inadmissible. 
The same doctrine was recognized by lord Ellenborough, in Weeks 
v. Sparke, 1 M. & Selw. 687; where, referring to evidence of peram- 
bulations ; he admitted that they were not evidence of a particular act 
done, as that such a turf was dug, or such a post put down in a par- 
ticular spot. So Mr Chief Justice Mansfield, in his opinion on the 
Berkeley Peerage case, 4 Camp. Rep. 415, after alluding to the evi- 
dence of what dead men have said, as to the reputation of a right of 
way, common and the like, said, “a declaration, with regard toa 
particular fact, which would support or negative the right, is inad- 
missible.” Even in cases nearly approaching to those of pedigree, 
where hearsay is admissible of particular facts, such as marriages, 
births and deaths, and their respective times ; it has been held, that 
hearsay as to the place of birth, is not admissible ; for it turns upon 
a single fact, that of locality, and that ought to be proved by the 
ordinary course of evidence. Rex v. Erith, 8 East’s Rep. 539. In 
Mima Queen v. Hepburn, 7 Cranch 290, the court decided, that 
hearsay evidence was not admissible to prove a specific fact, although 
the witnesses to the fact were dead; and, therefore, evidence of 
hearsay that the ancestor of a person, suing for freedom, was free, 
was held inadmissible. The same point was again decided i in Davis 
v. Wood, 1 Wheat. 6, 3 Cond. Rep. 465. 

Upon these doctrines and authorities, we are of opinion, that the 
evidence in the present ‘exception stated, was rightly rejected. It 
was evidence not to general reputation as to boundary ; but to par- 
ticular facts and circumstances attendant upon the original making 
of Remey’s survey. 

The next exception is founded upon the refusal of the court to 
permit testimony to be given of the declarations of one Kincaid (the 
surveyor of Remey’s survey), under the following circumstances : 
Kincaid had been examined as a witness for the demandants, (by 
way of deposition) and the tenants, thereupon, gave in evidence the 
conversations and declarations of Kincaid, to certain witnesses, in order 
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to discredit his (Kincaid’s) testimony, and to show that he had 
stated, that the survey was made by him, at the mouth of Raccoon 
creek, for Remey, when it was his interest to place it at Pond creek. 
The demandants then, with a view to sustain Kincaid, and to sup- 
port the statements going to his interest, offered witnesses to prove 
the statements and conversations of Kincaid at other times, corres- 
ponding with the statements made in his deposition, relative to his 
making the surveys of Thompson and Remey-; and it being suggested 
by the demandants, upon an inquiry from the court, that these state- 
ments and conversations were subsequent to those testified to by the 
tenants’ witnesses; the court, upon an objection taken by the ten- 
ants, excluded the evidence. In our opinion, the evidence was 
rightly excluded. 

Where witness proof has been offered against the testimony 
of a witness under oath, in order to impeach his veracity, estab- 
lishing that he has given a different account at another time, - 
we are of opinion that, in general, evidence is not admissible, in 
order to confirm his testimony, to prove that at other times he has 
given the same account as he has under oath ; for it is but his mere 
declaration of the fact ; and that is not evidence. His testimony 
under oath is better evidence than his confirmatory declarations not 
under oath ; and the repetition of his assertions does not carry his cre- 
dibility further, if so far as his oath. We say in general, because 
there are exceptions ; but they are of a peculiar nature, not applica- 
ble to the circumstances of the present case : as where the testimony 
is assailed as a fabrication of a recent date, or a complaint recently 
made ;.for there, in order to repel such imputation, proof of the 
antecedent declaration of the party may be admitted. 

It is true, that in Lutterel v. Reynell, 1 Mod. Rep. 282, it was 
held, that though hearsay be not allowed as direct evidence, yet it 
may be admitted in corroboration of a witness’s testimony, to show 
that he affirmed the same thing upon other occasions, and that he 
is still constant to himself. Lord Chief Baron Gilbert has asserted 
the same opinion, in his Treatise on Evidence, page 135. But 
Mr Justice Buller, in his Nisi Prius Treatise, page 294, says, “ but 
clearly it is not evidence in chief; and it seems doubtful whether it 
is so in reply or not.” The same question came before the house of 
lords, in the Berkeley Peerage case; and it was there said by lord 
Redesdale, that he had always understood that for the purpose of 
impugning the testimony of a witness, his declarations at another 

time might be inquired into; but not for the purpose of confirming 
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his evidence. Lord Eldon expressed his decided opinion, that this 
was the true rule to be observed by the counsel in the cause.(a) 
Lord Chief Justice Eyre is also represented to have rejected such 
evidence ; when offered on behalf of the defendant in a prosecution 
for forgery.(b) We think this is not only the better, but the true 
opinion ; and well founded on the general principles of evidence. 
There is this additional objection to the admission of the confirma- 
tory evidence in the present case, that itis of subsequent declara- 
tions ; which would enable the witness at any time to control the 
effect of the former declarations, which he was concious that he had 
made, and which he might now have a motive to qualify or weaken, 
or destroy. 

In the farther progress of the cause, the tenants, in order to prove 
the boundaries of the demandants’ land, as laid down in the plat, 
and claimed by them ; gave in evidence the original plats and certifi- 
cates of survey of Kincaid’s two thousand and one thousand acre 
tracts; and then examined M’Neal, a witness of the demandants, 
who was first introduced to prove their boundary: who stated that 
the water courses, as found on the ground, did not correspond with 
those represented on the said plats: and after being examined by 
the demandants, for the purpose of proving that the marks on the 
trees, claimed by them as the corner and lines of their surveys, were 
as ancient as the said surveys, and also as to the position and other- 
wise of the lines and corners claimed by them, and represented on 
the plat made and used at the trial ; stated, on the cross examination 
of the tenants’ counsel, that some of the lines, marked to suit the 
calls of the said surveys, appeared to be younger, and others, from 
their appearance, might be as old as the date of the said plats. The 
demandants, to counteract this evidence, and to sustain their claim ; 
offered in evidence a survey, made out by M’Neal, in an action of 
ejectment formerly depending between the same parties for. the same 
land, of which survey Pearl had due notice. The tenants objected 
to the reading of the explanatory report accompanying this survey, 
and the court refused to allow so much thereof as stated the appear- 
ance as to age and otherwise of the lines and corners to go in evi- 
dence to the jury; and accordingly caused to be erased from the plat 
the words following, viz. “ancient” (chops);—* John Forbes, Jun., 


(a) Cited in 1 Phillips on Evidence, ch. 8, page 213, note, [230 note]; 1 Starkie’s 
Evidence 187, second London edition, and note (n). 
(6) Ibid. 
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states he cut the same letters and figures ;”’—“ on the east side, the 
chops appear to have been marked with a larger axe, than the chops 
on the beginning tree ;’—and then permitted the residue of the 
report and plat to go in evidence. This constitutes the third excep- 
tion of the demandants. 

We are of opinion, that there was noverror in this refusal of the 
court. Strictly speaking, the demandants had no right, upon the 
principles already stated, to give in evidence any other prior state- 
ments of M’Neal to confirm his testimony. But, in truth, the evi- 
dence was offered to discredit, in part, his present testimony: and 
certainly the demandants were not at liberty to discredit their own 
witness by showing his former declarations on the same subject ; 
though they might show by other witnesses that he was mistaken. 
But independent of these objections, the evidence was inadmissible 
upon genetal principles. It was mere hearsay. The survey, made 
by a surveyor, being under oath, is evidence as to all things which 
are properly within the line of his duty. But his duty is confined to 
describing and marking on the plat, the lines, corners, trees, and 
other objects on the ground, and to subjoin such remarks as may 
explain them: but in all other respects, and as to all other facts, he 
stands, like any other witness, to be examined on oath in the pre- 
sence of the parties ; and subject to cross examination. The reason 
why a survey, made by a public surveyor in discharge of his public 
duties, is admitted as evidence in suits between other parties, is, not 
that it is hearsay; but that the act is officially done undeg oath, and 
in discharge of his duties to the government and the public. But it 
has never been supposed, that if in such a survey the surveyor should 
go on to state collateral facts, or declarations of the parties, or other 
matters, not within the scope of his proper official functions ; he could 
thereby make them evidence as between third persons. 

In the further progress of the trial, the demandants, after the evi- 
dence was closed on both sides, moved the court to instruct the jury 
that if they believed, from the evidence, that the survey of Remey 
and the adjoining survey of Thompson, were, in point of fact, made 
at the mouth of Pond Creek, by beginning at or near the letter L, 
on the plat, that the law locates the patent on the ground where it 
was actually surveyed, notwithstanding the call or reference on the 
said patents, or either of them, to [for] the mouth of Raccoon creek; 
and if they found that the patent of Remey, as surveyed, does not 


interfere with the claim of the demandants, that they ought, to find 
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for the demandants; unless they find that the defendants have had 
possession by an actual residence or fence within the patent of the 
demandants thirty years or more before the bringing of these [suits]. 
The court refused to give this instruction, as moved; but gave the 
instruction as moved after substituting for the word “fence” the 
words “improvements with the intention of taking possession.” To 
which refusal the demandants excepted. 

It is wholly unnecessary for us to consider whether the instruction, 
as given, is maintainable in point of law or not; and the only ques. 
tion is, whether the refusal to give it as prayed for, was incorrect. 
But this resolves itself into the point, whether it is absolutely neces. 
sary to constitute a possession of land, sufficient to bar an adverse 
title thereto under the statute of limitations limiting writs of right 
to thirty years, that there should be an actual residence or fence by 
the party claiming the benefit of the statute ; that is, an,actual resi- 
dence on the land, or a pedis possessio of it by an enclosure. The 
argument in support of the instruction, as prayed, assumes that there 
can be no possession to defeat an adverse title, except in one or other 
of these ways; that is, by an actual residence, or an actual en- 
closure: a doctrine wholly irreconcilable with principle and authority. 
Nothing can be more clear, than that a fence is not indispensable to 
constitute possession of a tract of land. The erection of a fence, is 
nothing more than an act presumptive of an intention to assert an 
ownership and possession over: the property. But there are many 
other acts, which are equally evincive of such an intention of assert- 
ing such*ownership and possession: such as entering upon land and 
making improvements thereon; raising a crop of corn; felling and 
selling the trees thereon, &c.; under colour of title. 

An entry into possession of a tract of land, under a deed containing 
specific metes and bounds, gives a constructive possession of the whole 
tract, if not in any adverse possession; although there may be no 
fence or enclosure round the ambit of the tract, and an actual resi- 
dence only on a part of it. To constitute actual possession, it is not 
necessary that there should be any fence or enclosure of the land. 
If authority were necessary for so plain a proposition, it will be found 
in the case of Moss v. Scott, 2 Dana’s Kent. Rep. 275; where the 
court say, that “it is well settled that there may be a possession in 
fact of land not actually enclosed by the possessor.” But this sub- 
ject will naturally arise and be considered more fully under the next 
instruction prayed for: and it is only necessary to say, that we per- 
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ceive no error in the refusal of the court to give that which was here 
prayed for. 

The demandants then prayed the court to instruct the jury “ that 
unless they find that Remey’s survey covers the patents under which 
the demandants claim, the settlement of M’Cammon within the two 
thousand acres does not give a claim to a possession within the one 
thousand acres patent; nor does the possession within the one 
thousand acres patent give any possession within the two thousand 
acres patent. That, as to the two thousand acres, the statute runs 
as to that from the time a possession was taken by an actual resi- 
dence, or by fencing ; and the same as to the one thousand acres: 
consequently, that if they [the jury] find that one has been thus 
possessed adversely for thirty years next before the bringing of this 
suit, and the other not; that as to the other not so held, they should 
find against such tenants as were within such patents at the date of 
the demandants’ writ ; provided these settlements are not included in 
Remey’s or Thompson’s surveys, as originally surveyed.” 

The latter part of this instruction as prayed, is disposed of by the 
considerations already suggested under the preceding head. The 
other part may require some further explanations, in order to show its 
bearing and pressure. The tractof seven thousand acres conveyed by 
Edwards to Pearl, included, as has been already stated, both of the 
tracts of two thousand acres and one thousandacres claimed by the de- 
mandants, within its boundaries. The house and settlement of Pearl 
were on the southern side of the one thousand acres tract ; and the 
house and settlement of M’Cammon were within the two thousand 
acres tract, and near the centre of the eastern line of that tract. 
Pearl entered into possession of the seven thousand acres tract under 
his deed from Edwards; and as that deed described the tract by 
metes and bounds, Pearl must, upon the principles already stated, 
be deemed to have been in possession of the whole tract ; unless some 
part of it was, which is not shown, in the adverse possession of some 
other claimant. In short, his entry being under colour of title by 
deed, his possession is deemed to extend to the bounds of that deed ; 
although his actual settlement and improvements were on a small 
parcel only of the tract. In such a case, where there is no adverse 
possession, the law construes the entry to be co-extensive with the 
grant to the party ; upon the ground that it is his clear intention to 
assert such possession. This doctrine is well settled. It was 
affirmed by this court in Barr v. Gratz, 4 Wheat. Rep. 222, 223 ; 
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and it has been fully recognized and acted upon by the state courts 
of Kentucky. In Fox v. Hinton, 4 Bibb’s Rep. 559, it was held by 
the court, that where two patents interfere in part, and before pos- 
session is taken under the elder patent, the junior patentee enters 
upon the land within the interference with an intention to take pos- 
session, he shall be construed to be in possession to the extent of 
his claim. In Thomas v. Harrow, 4 Bibb’s Rep. 563, the same 
court held that a person entering on land under a deed of convey- 
ance specifying the boundaries, is in possession to the extent thereof; 
although the person making the conveyance had only an entry, 
which did not appear to cover the land, and which had not been 
perfected by survey or patent. The cases of Smith’s Heirs v. Lock- 
ridge, 3 Littell’s Rep. 19, 20; Cates v. Loftus, 4 Monroe’s Rep. 
442; Moss v. Currie, 1 Dana’s Kent. Rep. 267 ; Boyce v. Blake, 2 
Dana’s Kent. Rep. 127; Smith’s Heirs v. Frost’s Devisee, 2 Dana’s 
Kent. Rep. 148, 149; and Harrison v. M’Daniel, 2 Dana’s Kent. 
Rep. 354, are to the same effect, and contain a full exposition of the 
doctrine. 

M’Cammon having entered under Pearl, his possession must be 
deemed consistent with the title of Pearl. There is, however, no 
proof of the nature or extent of his claim in the case. If he entered 
under a deed from Pearl, then his possession would be coextensive 
with the boundaries prescribed in that deed. If he entered without 
deed, his possession must either be deemed a continuation of that of 
Pearl, or bounded by his actual occupancy. In Jones v. Chiles, 2 
Dana’s Rep. 28, it was held by the court, -that if a landlord settles a 
tenant without bounds upon a tract of land, he is in possession to the 
limits of the claim. Butif the tenant is restricted by metes and 
bounds, to a part only of the land; the landlord’s possession is in like 
manner limited. And upon the same principles the court held, that 
if the proprietor of a tract sells a portion of it designated by metes 
and bounds, and the vendee enters into possession, his entry must be 
deemed of his own land, only ; and it has no effect as an entry upon 
or possession of the rest of the tract. 

If with these principles in view we examine the instruction asked 
of the court, it will be found open to much objection. It assumes 
certain facts as its basis, which were not in evidence; or, if in evi- 
dence, they were for the decision of the jury. The court were asked 
to instruct the jury, “ that the settlement of M’Cammon within the 
two thousand acres tract, did not give a claim to a possession within 
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the one thousand acres tract,” without ascertaining whether the claim 
‘or title of M’Cammon extended into the latter or not. Now, it is 
plain that if his claim or title did extend into the latter, he would 
have had a constructive possession to the extent of that claim or title. 
The other part of the instruction asked is extremely vague. It is, 
“nor does the possession within the one thousand acres patent 
give any possession within the two thousand acres.” It is not said 
by whom the possession is supposed to be, whether by M’Cammon or 
by Pearl, or by any other person. If the possession intended was that 
of Pearl, as both tracts were within his tract of seven thousand acres; 
it is clear that his possession would extend over both tracts, upon the 
principles already stated. If the possession intended was that of 
M’Cammon, it is open to the objection already stated, that the bound- 
aries of his claim or title are not ascertained, so as to enable the court 
to give the instruction as matter of law. In truth, the instruction 
asked seems to have proceeded upon a ground perfectly untenable in 
itself ; and that is, that as to third persons, who are in under title or 
colour of title, their possession is to be bounded and limited by the 
nature and extent and origin of the distinct t’ les of their adversary ; 
and not by that under which they themselves have entered and 
taken possession. For these reasons we are of opinion that the 
instruction was properly refused by the court. 

The last exception now insisted on, is in the following instruction, 
given by the court upon the prayer of the tenants. ‘That if they 
[the jury] find, from the evidence, that Remey’s patent does not 
cover the land in contest, yet if they find, from the evidence, that 
the tenants, or any of them, or those claiming under them, have had 
possession of the land in contest for thirty years next before the com- 
mencement of the demandants’ suit, they must find for the tenants.” 
It is probable that the actual form in which this instruction was asked, 
was occasioned by the agreement of the parties, that all these actions 
against the different tenants upon the different writs of right “should 
be heard at the same time,” without prejudice to the rights of either 
party; and that the evidence “should be heard as to all, and to be 
applied to each respectively,” and therefore that the instruction 
should be construed accordingly, reddendo singula singulis. But we 
see no objection to it in the form in which it was actually given, 
under the circumstances of the present case, and the titles set up by 
the parties respectively. The demandants claimed adversely to all 


the tenants, upon a title independent and distinct from theirs. The 
s 
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tenants all claimed under the title of Pearl, by his deed of the seven 
thousand acres, that is, under a title common to them all. The de- 
mandants could not recover any tract in controversy, unless they 
were seised thereof within thirty years, the period prescribed by the 
statute of limitations for writs of right. If, therefore, there had been 
thirty years adverse possession of the particular tract in controversy, 
by any of the tenants, the demandants had failed in their suit, and 
were barred from any recovery. This was the whole purport of the 
instruction given ; and, in our judgment, it was perfectly correct. It 
has been supposed, at the argument, that the instruction was defect- 
ive in not stating that the possession was adversary and uninterrupted 
during the whole thirty years: and the case of Forman v. Ambler, 
2 Dana’s Kent. Rep. 109, 110, is relied on to sustain the objection. 
But the court in that case admitted, that the instruction was free 
from legal exception, as understood by the court and the parties. 
And whatever ground there might be for the court, in that case, to 
come to the conclusion that the jury might have been misled by it, 
(with which we do not intermeddle), under the peculiar circum- 
stances of the case ; we are of opinion that, under the circumstances 
of the present case, the instruction was definite and unambiguous in 
its purport and effect, and such as the law justifies. 

Upon the whole, the judgment of the circuit court is affirmed with 
costs. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of Ken- 
tucky, and was argued by counsel; on consideration whereof, it 
is ordered and adjudged by this court, that the judgment of the said 
circuit court in this cause be, and the same is hereby affirmed, with 
costs. 





JANUARY TERM 1836. 


Tuomas D. Owines, PLAINTIFF IN ERROR v. LUKE T1IERNAN’s 
LESSEE. 


The transcript of the record had been lodged by the plaintiffs in error with the clerk 
of the court on the 24th of October 1835; who refused to file it or docket the cause, 
until the plantiffs had given the fee bond in pursuance of the thirty-seventh rule 
of the court. The counsel for the plaintiffs in error moved to have the transcript 
filed and docketed ; alleging they had done all the law required to be done in order 
to bring the case before this court. On the part of the defendant in error, his 
counsel filed and read in open court certified copies of the writ of error, citation 
and appeal bond, and of the judgment of the circuit court; and having stated that 
the plaintiffs in error had failed to have the case docketed according to the 
thirtieth rule of the court, they moved to have the case docketed and dismissed. 
The court overruled the motion to docket and dismiss the cause ; and also, the 
motion to have the transcript filed, and the cause docketed without the fee bond 
being first given. These motions were overruled on the 18th of January 1836 ; 
and the court allowed the plaintiffs in error until the Ist day of March following 


to give to the clerk the fee bond: on the failure so to give the same, the writ of 
error to be dismissed. 


IN error to the circuit court of the United States for the district of 
Kentucky. 


Mr Underwood, counsel for the defendant in error in this cause, 
having filed and read in open court certified copies of the writ of 
error, citation and appeal bond in this case, and the judgment of 
the circuit court of the United States for the district of Kentucky, 
rendered in said cause; and having stated that the plaintiffs in 
error had failed to have their transcript of the record of said cause 
filed with the clerk, and their cause placed upon the calendar of 
this court according to the rules thereof; now moved the court 
to have said writ of error docketed and dismissed in pursuance 
of the thirtieth rule of the court: which motion was opposed 
by Messrs Loughborough and Crittenden, counsel for the plaintiffs 
in error; who stated that the transcript of the record of the cause had 
been lodged with the clerk of this court the 24th of October 1835; 
who refused to file the record or docket the cause until the plaintiffs 
in error had given the usual fee bond, under and in pursuance of the 
thirty-seventh rule of this court, of January term 1831; and that at 
the same time the clerk gave to Mr Loughborough, counsel as afore- 


said, a blank fee bond, which the plaintiffs in error had not executed, 
é 
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supposing that they had done all that was required by law of them 
to do: and the said counsel for the plaintiffs in error moved the court 
to order said transcript to be filed and the cause to be docketed. On 
consideration whereof, and after mature deliberation thereupon, it was 
ordered by the court, that the motion of Mr Underwood to docket and 
dismiss be overruled. ‘“ And it is further considered and ordered by the 
court, that the motion of Messrs Loughborough and Crittenden to have 
the transcript filed and the cause docketed without the usual fee bond, 
be, and the same is hereby overruled. And it is further now here 
ordered by the court, that upon the plaintiffs in error giving to the 
clerk the usual fee bond, he, the clerk, shall file the transcript and 
docket the cause. And it is further now here ordered by the court, 
that if the plaintiffs in error shall fail to give to the clerk of this 
court the usual fee bond required by the thirty-seventh rule of this 
court, of January term 1831, on or before the Ist day of March next 
ensuing this date, that then and in that case the writ of error in this 
cause shall be docketed and dismissed.” 
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Joun Vooruess, JEREMIAH LETTON, ScHoney ACHLEY AND NicHo- 
Las LONGWORTH, PLAINTIFFS IN ERROR V. JAMES JACKSON, EX 
peM. THe PresipeNnt, Directors aNnp Company oF Tue Bank 
or Tue UNITED States. 


Ejectment for a tract of land commenced in 1831, which had been sold under the 
foreign attachment laws of Ohio; the defendants in the ejectment being in possess- 
ion under the defendant in the attachment. The judgment, in the common pleas of 
Hamilton county, Ohio, in the attachment suit, was entered in 1808. The 
writ of attachment was returnable to April 1807; and it recited that it had been 
sufficiently testified to the court, that the defendant, not residing in the state, was 
indebted to the plaintiff. The tract of land was attached, and returned with an 
inventory and appraisement. The defendant having made default, auditors were 
appointed ; and at December term they made a report, finding due to the plaintiff 
267 dollars. The court ordered the property to be sold by the auditors. At April 
term 1808, they reported they had sold the premises for 170 dollars. The court, 
on inspection, confirmed the sale. The auditors afterwards conveyed by deed, 
to Samuel Foster and William Woodward, who on the same day, 28th of May 1808, 
conveyed the premises to William Stanley, with covenant of seisin, power to sell 
and general warranty, under whom the plaintiffs in the ejectment derived title. 
The proceedings in the attachment were in conformity with the Ohio attachment 
laws, in all particulars, except, 1. No affidavit, as required by the statute, was found 
filed with the clerk : and the law provides that, if thisis not done, the writ shall be 
quashed, on motion. 2. Three months notice of the attachment is to be given in a 
newspaper, and fifteen days notice is to be given by the auditors; which did not 
appear to have been done. 3. The defendant is to be called three times preceding 
judgment, and the defaults recorded. No record appeared to have been made. 
4. Auditors are not to sell until twelve months, and it did not appear when the 
sale was made. 5. The return of the sale shows a sale to Foster and Woodward, 
and a deed was made io Stanley, and no connexion between them was shown in 
the record. 

By the Court. The several courts of common pleas of Ohio, at the time of these 
proceedings, were courts of general civil jurisdiction ; to which was added, by the 
act of 1805, power to issue writs of attachment, and order a sale of the property 
attached on certain condifions; no objection therefore can be made to their juris- 
diction over the ease, the cause of action or the property attached. The process 
which they adopted was the same as prescribed by the law; they ordered a sale, 
which was executed ; and on the return thereof gave it their confirmation. This 
was the judgment of a court of competent jurisdiction on all the acts preceding 
the sale, affirming their validity, in the same manner as their judgment had affirm- 
ed the existence of a debt. There is no principle of law better settled, than that 
every act of a court of competent jurisdiction, shall be presumed to have been 
rightly done till the contrary appears. This rule applies as well to every judgment 
or decree rendered, in the various stages of their proceedings, from the initiation to 
their completion ; as to their adjudication that the plaintiff has a rightgf action. 

VOL. X.—3 G 
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Every matter adjudicated becomes a part of their record; which thenceforth proves 
itself, without referring to the evidence on which it has been adjudged. 

That some sanctity should be given to judicial proceedings; some time limited, be- 
yond which they should not be questioned; some protection afforded to those who 
purchase at sales by judicial process; and some definite rules established, by 
which property thus acquired may become transmissible, with security to the pos- 
sessors: cannot be denied. In this country particularly, where property, which 
within a few years was but of little value, in a wilderness, is now the site of large 
and flourishing cities ; its enjoyment should be at least as secure, as in that country 
where its value is less progressive. 

It is among the elementary principles of the common law, that whoever would com- 
plain of the proceedings of a court, must do it in such time as not to injure his ad- 
versary by unnecessary delay in the assertion of his right. If he objects to the 
mode in which he is brought into court, he must do it before he submits to the pro- 
cess adopted. If the proceedings against him are not conducted according to the 
rules of law and the court, he must move to set them aside for irregularity: or, if 
there is any defect in the form or manner in which he 1s sued, he may assign those 
defects specially, and the court will not hold him answerable till such defects are 
remedied. But if he pleads to the action generally, all irregularity is waived ; and 
the court can decide only on the rights of the parties to the subject matter of con- 
troversy: their judgment is conclusive, unless it appears on the record that the 
plaintiff has no title to the thing demanded, or that in rendering judgment they have 
erred in law. All defects in setting out a title, or in the evidence to prove it, are 
cured ; as well as all irregularities which may have preceded the judgment. 

So long as this judgment remains in force, it is in itself evidence of the right of the 
plaintiff to the thing adjudged, and gives him a right to process to execute the 
judgment: the errors of the court, however apparent, can be examined only by an 
appellate power: and by the laws of every country, a time is fixed for such exa- 
mination, whether in rendering judgment, issuing execution, or enforcing it by 
process of sale or imprisonment. No rule can be more reasonable, than that the 
person who complains of an injury done him, should avail himself of his legal 
rights in a reasonable time, or that that time should be limited by law. 

The line which separates error in judgment from the usurpation of power is very 
definite ; and is precisely that which denotes the cases where a judgment or decree 
is reversible only by an appellate court, or may be declared a nullity collaterally, 
when it is offered in evidence in an action concerning the matter adjudicated, or 
purporting to have been so. In the one case, itis a record importing absolute 
verity ; in the other, mere waste paper : there can be no middle character assigned 
to judicial proceedings, which are irreversible for error. Such is their effect be- 
tween the parties to the suit, and such are the immunities which the law affords 
to a plaintiff who has obtained an erroneous judgment or execution. 

The cases of Blaine v. The Charles Carter, 4 Cranch 328, 2 Cond. Rep. 127; 
Wheaton v. Sexton, 4 Wheat. 506,5 Cond. Rep. 119; Tolmie v. Thompson, 2 Pe- 
ters 157; Elliott v. Piersol, 1 Peters 340; Wright et al. v. The Lessee of Hol- 
lingsworth, 1 Peters 169; Taylor v. Thompson, 5 Peters 370 ; The United States v. 
Arredondo, 6 Peters 729, cited. 


IN error to the circuit court of the United States, for the district of 
Ohio. 


The President and Directors of the Bank of the United States insti- 
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tuted an action of ejectment in 1831, for the recovery of a tract of land 
in the county of Hamilton, in the state of Ohio. On the trial of the 
case, in order to establish their title, they gave in evidence to the jury 
the proceedings in an attachment against Seth Cutter, in the county 
court of Hamilton county, commenced in 1807; under which the 


tract of land in the ejectment was sold, in 1808, and the sale return- 
ed by the auditors appointed by the court to make the same, on the 


16th day of April 1808. The sale was confirmed by the court, at 
August term 1808; and, according to the provisions of the attach- 
ment law of the state of Ohio, the auditors had previously made a 
deed to William Woodward and William Foster, the purchasers of 
the property sold. 

This deed was executed on the 28th day of May 1828, to Wood- 
ward & Foster, who on the same day conveyed the same to William 
Stanley. 

The defendants in the ejectment claimed title to the premises, 
which were in their possession, under Seth Cutter. They insisted that 
the proceedings in attachment did not divest Seth Cutter of his title 
to the land: but the court instructed the jury otherwise. The jury 
gave a verdict in favour of the plaintiffs. To the judgment of the 
circuit court, on the verdict, the defendants below prosecuted this 
writ of error. 

The record of the county court of Hamilton county, in the attach- 
ment against Seth Cutter, and the opinion of the circuit court upon 
the title derived under it, by the plaintiffs below, were brought up 
by a bill of exceptions. The whole proceedings in the attachment 
are stated fully in the opinion of the court. 


The case was presented to this court, on printed arguments, by 
Mr Caswell, and Mr Chester, for the plaintiffs in error ; and by Mr 
Fox, and Mr Chase, forthe defendants. Mr Sergeant also delivered 
to the court a written argument, for the defendants in error. 


The printed argument of the counsel for the plaintiff in error, pre- 
sented for the consideration of the court, was as follows: 

1. Were the proceedings in attachment sufficient to divest the title 
of Seth Cutter to the premises in dispute ? 

2. Was that title by such proceedings, and by the deed made, 
vested in Samuel Foster and William Woodward ? 

The plaintiffs in error hold the negative on both these points. 
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The powers of courts are of two kinds, ordinary and extraordinary. 
The first are those general powers of adjudicating between parties, 
the defendant being within reach of their process, upon matters 
within the general cognizance of the tribunals, as established by 
law. The constitution or laws establishing the respective courts of 
the union or the states, define, by marked boundaries, these general 
powers, as distributed to the different courts, and fix the limits of 
their respective jurisdictions. Within these boundaries their power 
is exercised according to their own discretion and judgment of the 
law, and their adjudications are conclusive upon the rights of the 
parties, unless the case be regularly brought under the review of an 
appellate tribunal. 

The constitutions of judicial tribunals are to be carefully distin- 
guished from those laws which are made for the enlarging, defining 
or circumscribing the rights and liabilities of individuals constituting 
the community, over which the powers of legislation. are exercised. 
From the former, a court derives its existence, its mode of being, and 
the essential qualities of its nature. They confer upon it its powers, 
define its jurisdiction, and limit its capacity. In expounding these 
fundamental laws, in which its judges have, if not a personal, yet 
an official interest, it can claim no right to bind the conscience or 
control the judgment of any other tribunal, not subordinate, before 
which the question may arise, whether its. construction and judgment 
were right or wrong. It must be resolved by looking at the law 
itself. 

The extraordinary or special powers conferred upon courts are of 
the same nature. Relating like them to their own power and juris- 
diction, they have no exclusive right to judge of them, so as to silence 
the judgment of other tribunals, not subordinate, when the question 
is whether the power exercised has been conferred. In other words, 
the exercise of a power by a court does not prove the rightful ex- 
istence of the power. And when a special power is conferred to be 
exercised in a certain mode, it is equally competent for another tri- 
bunal to consider whether the power has been exercised in the mode 
prescribed ; for, in such case, the mode is an ingredient essential to 
the power, constituting, indeed, a condition on which the power 
depends. In such case the act is binding, or nugatory, as it pursues 
the mode or is done in disregard of it. And the record, to bind the 
rights of the parties, must show that the power has been exercised 
in strict conformity to the mode prescribed. It is not sufficient that 
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the mode has been pursued in three out of four, or nine out of ten of 
its parts. It must be wholly pursued, to make the act valid. If 
twenty things are required by the law to be done by the court in 
exercising such special power, these being specially required, must — 
not only be done, but specifically appear on the record to have been 
done. The omission of one is fatal; and a court, before which the 
adjudication shall be collaterally brought, cannot hold a right to be 
vested, or a title to be divested, by a record showing such an omis- 
sion. 

See Rose v. Himely, 2 Peters’s Con. Rep. 100, 101, 102 : Grusxith 
v. Frazier, 8 Cranch 9; 3 Johns. Cas. 108 ; Rex v. Luke, 1 Cowper 
26 (Lord Mansfield’s opinion, p. 29); 1 Bur. 377; 4 Bur. 2244. 

In Smith v. Rice, 11 Mass. Rep. 510, it is held, that although the 
court have jurisdiction of the subject matter, yet if the proceedings 
are not according to the course of the common law, and the statute 
be not strictly followed, the judgment is absolutely void, and vests 
no right. See also,-Davol v. Davol, 13 Mass. Rep. 264. 

The statute respecting attachments, in force at the time of these 
proceedings, will be found in 1 Chase’s Stat. p. 462, passed in 1805. 
Section fifteen of this statute enacts: 

“That the goods, chattels, lands, tenements, rights, credits, mo- 
neys and effects, of persons residing out of the state, shall be liable 
to be attached, taken, proceeded against, sold, assigned and trans- 
ferred for the payment of their debts, in the same manner, as nearly 
as may be, as is herein provided, with respect to other debtors: pro- 
vided, that instead of the oath or affirmation herein before provided, 
the applicant for such writ of attachment, his agent or attorney, 
shall make oath or affirmation that the defendant is not, at that time, 
resident within the state, as he verily believes; and that the said 
defendant is justly indebted to him in a sum of money, specifying as 

nearly as he can the amount of his demand or balance : provided 
also, that no ‘judgment shall be entered by virtue of this section, 
until notice for the space of three months shall be given in one of 
the newspapers published in this state, of the issuing of such attach- 
ment, and at whose suit, against whose estate, from what court the 
same issued; and that unless the defendant in attachment shall 
appear, give special bail, and receive a declaration, judgment will 
be entered, and the estate so attached sold for the benefit of the cre- 


ditors.” 
For the other provisions regulating foreign attachments we are 
a 
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referred to those parts of the statute relating to domestic attachments, 
The first section relates to the oath to -be taken by the plaintiff, the 
substance of which is changed, in the section just quoted, to accom- 
modate it to the case of a non-resident debtor. It provides before 
what officer the oath may be taken; that it shall be taken and filed 
with the clerk of the court; and that any writ of attachment issued 
before the oath or affirmation be so taken and filed, shall be quashed 
on motion. Sections two, three, four, five, six and seven relate to 
th. node of executing the writ, garnishees, costs, trying the right 
of Property, &c. Section eight is in these words: 

“The court, at the return of such writ of attachment, shall ap- 
point three discreet persons to audit and adjust the accounts and the 
demands of the plaintiffs, and so many of the creditors of the defend- 
ant in attachment, as may have applied to the court, or shall apply to 
the auditors for that purpose, before they shall have closed their 
report, which report shall be made in writing, signed by the said 
auditors, or any two of them, and shall be returned to the court from 
which such writ of attachment issued, and at the third term, in- 
cluding the term to which the writ of attachment was returned, 
final judgment shall be entered on such report : provided, that the de- 
fendant shall have been called three times, at each of the said terms, 
and have made default, and those defaults shall have been entered 
by the clerk,” &c. 

Section eleven of this act is the last to which we deem it neces- 
sary to call the particular attention of the court. It authorizes 
the auditors, by virtue of an order from the court, to sell the lands 
and tenements, &c. attached: “ provided, that notice of such sale 
shall be set up in writing, at three of the most public places within 
the county, at least, or be advertised in a newspaper, published in 
the county, for the space of fifteen days, at least, prior to such sale ; 
nor shall any sale be made of such lands and tenements, in less than 
twelve calendar months, from the return of such writ of attachment,” 
&e. 

We will present at one view the requirements of the statute to 
which we ask the attention of the court. 

1. The plaintiff must make and file an affidavit before any writ of 
attachment can issue. 

2. This affidavit must state that the defendant is not resident 
within the state, as plaintiff believes. 

3. An advertisement, minutely described in the statute, must be 
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published in some paper of the state, three months before any judg- 
ment can be rendered. 

4. No judgment can be rendered against the defendant until the 
third term, and then only on the express condition, that at each of 
said terms, he shall have been three times called, and have made 
default, and those defaults shall have been entered by the clerk. 

5. No sale of lands can be made by the auditors in less than 
twelve months from the return of the attachment. 

6. The auditors are required to give at least fifteen days notice, 
by advertisement, of the sale. 

None of these requirements of the statute appear to have been 
complied with. The clerk has certified that the transcript contains 
all the matters of record, or on file, in the cause. There is no affi- 
davit or mention of an affidavit in the transcript. The court of com- 
mon pleas had no jurisdiction of the matter until this was made and 
filed. The defendant was not within the jurisdiction of the court, or 
liable to its process, and his property could only be proceeded against 
and subjected to sale, upon the making of such an affidavit or affirm- 
ation as is prescribed in the statute. Any process, and all the pro- 
ceedings founded upon process of attachment, are a nullity without 
this. | There is no room here for presumptions. Where title de- 
pends upon a record, nothing is to be presumed which does not ap- 
pearin the record. Proceedings of courts can be shown only by their 
records, and what the law requires to be recorded, cannot be pre- 
sumed to exist, where the record does not show it. The writ issued 
recites, that whereas the plaintiff had sufficiently testified. In what 
manner he testified, whether by a verbal oath or assertion without 
oath, does not appear. It does appear that it was not in the man- 
ner required, for then the oath would have made a part of the re- 
cord. And itis not recited in the writ, that he had even testified 
that the defendant was not then resident within the state. The 
clerk himself seems to say, that he was not a resident. The lan- 
guage is, “has sufficiently testified that Seth Cutter, who is not 
now a resident of the state.” 

We conceive that the want of this affidavit is fatal to all the sub- 
sequent proceedings, and that any judgment rendered in the cause 
was a nullity. 

The next defect in the record is, that it does not appear that the 
attachment was advertised according to the statute. This was the 
mode required by the statute for perfecting service : it was necessary 

, 











456 SUPREME COURT. 


[Voorhees v. The Bank of the, United States.] 
to make Cutter a party to the cause to make the proceedings bind- 
ing upon him. Without such a notice, his rights could not be 
affected by any judgment rendered in the cause. This matter is 
settled by the supreme court of Ohio, in Colwell, Adm. v. Bank of 
Steubenville, 2 Ohio Rep. 229, and in Taylor v. M’Donald, 4 Ohio 
Rep. 155, 156. 

Chief Justice Marshall in the case of the Mary, 3 Peters’s Cond. 
Rep. 312, says: “ it is a principle of natural justice, of universal 
obligation, that before the rights of an individual be bound by a judi- 
cial sentence, he shall have notice, either actual or implied, of the 
proceedings against him.” The only mode in which implied notice 
could be given the defendant, in attachment, is by publication. No 
publication was made ; no actual notice pretended: of course the 
party was not bound by the judgment, and his title to the land was 
not divested. 

The court was authorized to give judgment at the third term, only 
on the express condition that, at each of the three terms, the defend- 
ant had been three times called, and had made default, and these 
defaults were entered by the clerk. At the first term he was regu- 
larly called and defaulted, according to the statute. At the second 
term there is no entry of calling, or a default. At the third term he 
was called, but whether once or more, does not appear. The court, 
in this state of the record, had no right or power to give judgment, 
and it is for this reason a nullity. . 

Twelve calendar months must, according to the terms of the sta- 
tute, elapse after the return of the writ, before any sale could be made 
of the lands of the defendant. It does not appear, either from the 
return of the auditors, or their deed, when the sale was made. The 
order for sale, such as it was, was issued long before the expiration 
of the twelve months, and of course before the land was liable to 
sale. It is submitted, that the court could make no order of this kind 
before the end of the twelve months. They must wait until the land 
is liable to sale before they can order it to be sold. That order is in 
presenti (not limited to a future time), to do that which there was 
no rightful authority todo. Such an order seems to us a nullity. 

At least, if made within twelve months, it should appear not to 
have been executed till after their expiration. 

The auditors are required to give at least fifteen days notice of the 
sale. This does not appear to have been done. It is not so stated 
in the deed. No proof of the fact is adduced. These auditors were 
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not regular judicial or ministerial officers. They acted neither under 
the sanction of an oath of office, nor had they given any security to 
which the defendant could resort in case of injury. The power con- 
ferred must be strictly pursued. No presumptions can be made in 
their favour. That it would not be necessary, to sustain a title ac- 
quired under a sheriff’s deed, to show that he had obeyed the law in 
the manner of making his sale, in every respect, may be admitted. 
But it by no means follows, that the same favour. is to be shown to- 
wards a title claimed under the exercise of a special power, conferred 
on individuals. All the reasons are against it. 

We have not thought it necessary to remark upon many things 
contained in this record, which, to say the least, appear to us singu- 
lar. Whether the persons who adjusted the accounts against the 
defendants were auditors or referees, seems to be left in doubt. The 
nature of the claims against the defendant, by what evidence sup- 
ported, or how ascertained, does not appear. The order to sell, 
issued to the auditors, does not appear. For aught that appears in 
the record, the sale was private, and without notice. 

2. Admitting that the proceedings in attachment would have been 
otherwise sufficient to divest the title of Seth Cutter, the deed is not 
sufficient to vest that title in Samuel Foster and William Woodward. 
So far as we can conjecture from the return of the auditors, the land 
in question was sold to William Stanley. To him alone could the 
auditors convey. The return of the auditors is necessary to sustain 
the deed. Without this it cannot be pretended that the deed would be 
valid. The subsequent conveyance by Foster and Woodward to Stan- 
ley, does not alter the principle. They could convey no title which 
was not vested in them. If none was vested in them, none passed by 
their deed. It is not even shown or pretended, that Foster and 
Woodward were, by any act of Stanley, substituted in his place as 
purchasers. They stand entirely unconnected with the record. In 
the case of Den v. Lambert, 1 Green’s New Jersey Rep. 182, this 
point is decided. There one individual was reported as the pur- 
chaser, and the deed was made to him and another. The question 
for the court was, whether such a deed vested any title. It was 
decided that it did not. If that was a correct decision, it is conclu. 
sive on this point. ; 

It will probably be urged for the defendant in error, against the 
views we have presented of this case, that however erroneous the 
proceedings of the court of common pleas may have been, yet they 
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cannot be inquired into collaterally : that their judgment is binding, 
until reversed by an appellate tribunal. This doctrine is true as to 
matters within the ordinary jurisdiction of courts, where the proceed- 
ings are according to the course of the common law. But not so in 
this case. The defendant was not within their jurisdiction. He could 
only be affected through his property lying within that jurisdiction. 
The court could only take jurisdiction in a certain state of facts, 
which must be made to appear by an affidavit filed. They could 
subject the property of the defendant only by a particular mode of 
proceeding. He was not a party in court, and the plaintiff took 
judgment against him at his peril. The purchaser was bound to 
inquire into the power of the persons acting as auditors, and the 
means by which the property was subjected to sale. The whole 
record is necessary to support their title, and to the whole they should 
have looked. The rights of the party could only be affected by 
strictly pursuing the law. Colwell v. Bank of Steubenville; and 
Taylor v. M’Donald, before cited. 

But in relation to inquiring into the regularity of these proceed- 
ings collaterally, the legislature of Ohio has settled the question, so 
far as legislative construction can settle it. 

By the act of February 4th, 1813, 2 Chase’s Stat. 795, sect. 6, 
reciting, that whereas it had been doubted, &c., and for removing 
such doubts, it was enacted: “that any person, in any suit or pro- 
ceeding, founded upon, or in which it may be necessary to show any 
such process,” (in attachment) “proceeding or judgment, may be 
permitted collaterally to impeach the same, and to show any irregu- 
larity therein, or any deviation from the authority conveyed by the 
said fifty-third section, or by the above recited act” (the act allowing 
and regulating attachments). 

If it be objected, that this act was passed after the title is claimed 
to have vested, the case of Watson et al. v. Mercer, 8 Peters’s Rep. 
88, is an answer to such objection. 

It is true that this clause, in the act of 1813, was afterwards re- 
pealed, with the whole act. But it cannot but be obvious that the 
reason why it was not re-enacted, was, that the reason given for 
passing it no longer existed; that the doubts in relation to the matter 
had ceased. 

In Humphries v. Wood, Wright’s Ohio Rep. 566, the court say: 
‘these proceedings” (in attachment), being ex parte and in rem, 
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the statute must be strictly pursued, or no right is acquired under it ;” 
and the proceedings were declared to,be void, not voidable. 

In M’Daniel v. Sappington, Hardin’s Ken. Rep. 94, the court hold 
that, the remedy by attachment being in derogation of the common 
law, the statute giving the remedy ought to be strictly pursued in all 
its provisions. 

These are the reasons for our respectfully insisting that the circuit 
court erred in giving judgment, on the point reserved, for the plain- 
tiff. And unless there be something in the name or essence of a 
court which makes its ex parte proceedings binding upon the rights 
of individuals, despite of all the provisions of a statute vesting it with 
whatever power it has over the subject matter—unless, because it is 
authorized to do one thing it may do all things—unless, because it 
has power to do a particular thing.in a particular mode, it may do 
the same thing in any other mode, according to its own pleasure— 
unless it can secretly, by the aid of irresponsible agents, held to their 
duty neither by oath or obligation, dispose of the property of citizens 
of other states according to its uncontrolled will ; we think we may 
rightfully ask for the reversal of the judgment of the court below. 


Mr Fox, with whom was Mr Chase, in their printed argument, 
argued for the defendants in error, as follows: 

The objections urged below, and which we anticipate will be 
urged in this court against the validity of the proceedings in the 
attachment suit taken in the order in which they arise, as follows : 
First, because no affidavit of non-residence appears in the record ; 
second, because there is no evidence of the pendency of the suit 
having been advertised ‘three months; third, that the record does 
not show that the requisite defaults have been entered; fourth, that 
the deed ought not to have been made to Woodward and Foster, the 
sale having been made to Stanley. 

As to the first objection, we say the statute does not require that 
the affidavit should be made a part of the record. All that is re- 
quired by the law is the filing of the affidavit with the clerk. The 
affidavit ought certainly to be filed, but it is no more necessary that 
such affidavit should be recorded than that an affidavit to hold to 
bail, or the attorney’s precipe ordering a writ in a cause should be 
recorded, or that proof of such an affidavit having been made should 
appear in the record. Indeed in an ordinary suit the writ forms no 


necessary part of the record, unless required to be recorded by ex- 
7 











460 SUPREME COURT. 


[Voorhees v. The Bank of the United States. ]} 
press statute. Until within a few years the writ is not to be found 
in the records of judicial proceedings in Ohio. 

But in the present case the record does show that an affidavit was 
filed, for it is recited that the plaintiff “has sufficiently testified to 
the judges of our court of common pleas that Seth Cutter, who is not 
now residing in the state, is indebted,” &c. Here it is shown that 
an affidavit. had been made, and we presume that this recital must 
be held sufficient at this late period, even if the court should consi- 
der record evidence necessary to prove that an affidavit had been 
made. The next question arising if the cause, is whether it is 
essential that in an attachment suit, where the article seized is sub- 
stituted for a personal service of process, the record must show that 
the proper advertisement of the pendency of the suit has been made. 

We suppose it not necessary to the validity of the judgment, that 
any such advertisement should in fact be made, but at all events, 
we insist that no evidence of the fact of advertisement having been 
made need appear in the record. 

We suppose in this as in all other proceedings in rem, the seizing 
of the property by virtue of process issued from a court having 
authority to issue the writ, vests in the tribunal from which the pro- 
cess issued a complete jurisdiction over the thing or property seized. 
If we are riglit in this position, it follows, we suppose, as a matter of 
course, that irregularities or errors in the subsequent proceedings of 
the court, can only be corrected by the courts of the state. 

We insist that the issuing of the writ of attachment and seizing 
the real estate by virtue of that writ, gave to the court of common 
pleas of Hamilton county, complete jurisdiction of the property 
seized : 

Because, First, the statute declares “that the property so attached 


~~ shall be bound from the time of levying such attachment.” Sec. 2d. 


Secondly. Because the property from the time of attachment, is 
to “remain in the care and safe keeping of the office, to abide: the 
judgment of the court.” Sec. 3d. 

Thirdly. Because at the return term of the writ, the court are 
authorized to refer the matters of account, &c., to the auditors to be 
adjusted. Sec. 8th. 

Fourthly. Because the court are authorized to direct a sale of the 
personal property attached at any time after it is seized, if it be of a 
perishable nature. Sec. 11th. 


Fifthly. Because the death of the defendant is not to abate the 
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suit, but the right of the plaintiff is referred to the time of suing the 
attachment. 

These acts could not be authorized to be done, unless upon the 
supposition, that the court by virtue of the seizure, had complete 
jurisdiction of the suit and of the parties thereto, so far as the dis- 
position of the property attached was concerned. ‘This is also agree- 
able to the analogous proceedings in the courts of admiralty and 
exchequer. 

In admiralty causes, it is a universal principle that the seizure of 
property by an officer acting under authority, vests the right in the 
sovereign, and authorizes his courts to proceed and inquire whether, 
under the laws, the property seized has been forfeited, and to ad- 
judge to whom it belongs and how it shall be disposed of ; and all 
sentences, judgments and decrees, affecting the property so seized, 
are conclusive upon all the world, as to the right and title to the 
thing seized from the time of seizure. 4 Cranch 278; 1 Paine’s C. 
C. Rep. 626. On the seizure of the property, the jurisdiction of the 
admiralty courts attaches, and the property is subject to the decis- 
ion in the cause. 4 Cranch 296; 1 Phil. Ev. 273; 12 Serg. & 
Rawle 289 ; 1 Paine’s Rep. 626; 3 Binney 220; 5 Cranch 184. 

If then the court had jurisdiction of the cause, the omitting to 
publish the pendency of the writ, did not divest the court of its juris- 
diction. The court undoubtedly might have refused to have given 
judgment, and indeed ought not to have given judgment until the 
advertisement had been made, and we must suppose the court 
did require the evidence of such publication ; as we are not to pre- 
sume the judges neglected, or erred in the discharge of their duties. 
But suppose the court did not require any proof of such publication 
having been made; suppose that they were satisfied of its having 
been made from their own personal knowledge, such as their having 
read the notice in the newspaper, and admitting the court ought 

to have required other evidence of the fact: all that can be 
said in relation to the matter is, that the court erred, but the error 
of the court cannot affect the validity of the judgment. The pur- 
chaser of property is not responsible for the errors of the court 
or of the parties. Nor can the errors of the court of common 
pleas be inquired into by this court. This court, so far as the 
judgment of the court of common pleas of Hamilton county is 

concerned, is a foreign court, and as such cannot notice the irre- 

gularities of the Hamilton county courts. The regularity or irregu- 
larity of the proceedings of our own courts is an internal Fegulation 
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of the state of Ohio, and as such, must be expounded by the courts 
of the state. Foreign courts cannot notice the errors of state courts, 
4 Cranch 294; 1 Paine’s Rep. 621. 

“Where judicial proceedings are merely irregular, the courts of 
the country pronouncing the sentence, are the exclusive judges of 
that irregularity, and their decision binds the world.” 4 Cranch 
278. 

The case of Kempe’s Lessee v. Kennedy, 5 Cranch 173, we con- 
ceive conclusive on this subject. In that case the court held that 
whether the inquest which was substituted for a verdict “ did or did 
not show that an offence had been committed, was a question which 
the court in New Jersey was competent to decide. The judgment 
it gave is erroneous, but it is a judgment, and until reversed, cannot 
be disregarded.” The same principle is recognized, 11 Mass. Rep. 
229. 

So in 12 Serg. & Rawle 289, it was held that money being at- 
tached in Louisiana, “ the judgment of the courts there touching the 
disposition of that money was conclusive. The thing attached 
being in Louisiana was subject to the jurisdiction of her courts. By 
what law it was to be governed, “it was for the judges of those 
courts to decide ; and we presume they would decide by their own 
laws.” 

The third objection is, that the statute requires the defendant 
should be called for three successive terms and defaulted, and entries 
of such default entered of record, and that the record offered in evi- 
dence does not show that these defaults were entered. This, like 
the other objections, is one which could only be taken advantage of 
by writ of error, which could only be prosecuted in the state court. 
It does not affect the validity of the judgment. There is no doubt 
the defendant ought to have been called three times, at three succes- 
sive terms, and that an entry of such calling ought to have been 
made. But after admitting all this, the judgment still remains good 
until reversed. The plaintiffs in error, in order to sustain their ob- 
jection, by their course of argument destroy all the well settled dis- 
tinctions between void and erroneous judgments. The least irregu- 
larity ; the smallest error in the judgment of the courts, if sufficient 
to reverse the judgment in a superior court, is also sufficient, accord- 
ing to this view of the case, to render it null and void. If this judg- 
ment was a valid judgment until reversed or set aside by a superior 
tribunal in Ohio, it is binding and valid every where. And being a 
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proceeding in rem, not against the person; the seizing of the pro- 
perty being tantamount to personal service in a personal action ; the 
court had jurisdiction of the matter, and that is all the law requires 
to make the judgment valid. 

‘The last objection, as we understand it, is, that the deed is not 
made to the person who was returned as the purchaserat the audit- 
or’s sale. 

It is true, that the auditors returned that the land in question 
“was sold to William Stanley, for 170 dollars;” but this return is 
not conclusive on the purchase; the deed made to Woodward and 
Foster, is as strong evidence of the sale having been made to those 
persons, as the return to the court is of its having been made to Stan- 
ley. But we contend it is immaterial whether the sale was made 
to Stanley, or to Woodward and Foster. If the sale was to Stanley, 
he was equitably entitled to a deed for the property sold, and he was 
equitably entitled to direct the deed to be made toanother. The 
statute does not require the auditors to make a deed to the purchaser. 
By the eleventh section they are authorized to sell and convey the 
lands. But to whom they are to make the deed is left to be decided 
by the principles of law and the agreement of the parties. The 
auditors, perhaps, could not be compelled to convey to an assignee 
of the purchaser, unless by the court of chancery; but if the pur- 
chaser requested the auditors to make the deed to Woodward and 
Foster, and the auditors did so, we do not perceive that the rights 
of Cutter were in any way affected by the arrangement. The equi- 
table title to the lot was vested in Stanley by the purchase, and the 
right would have been enforced specifically by a court of equity, 
either on the application of Stanley (if he had parted with his inte- 
rest), or of his assignee. The deed for Foster and Woodward shows 
that Stanley was satisfied with the doings of the auditors, or he 
would not have received a deed from Woodward and Foster. The 
latter made to Stanley a warranty deed, and both deeds bear date 
on the same day; it is evident, therefore, that Stanley, Woodward 
and Foster, the only persons interested in this matter, were perfectly 
agreed as to the manner of making the deeds; and as no law has 
been violated, we suppose the deeds are valid. 


To these views of the matters in controversy, Mr Chase subjoined. 
an argument, in which he contended : 
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ist. It appears from the record and the law, that the proceedings 
in attachment were had before a court of competent jurisdiction. 

2d. That in the exercise of this jurisdiction, a judgment was ren- 
dered and an order made; in virtue of which the land in controversy 
was properly sold. 

3d. That jhe judgment and order so made, having never been 
reversed, remain valid and in full force; and cannot now be collate- 
rally questioned. 

He cited Kempe’s Lessee v. Kennedy et al., 5 Cranch 173, 2 Pe- 
ters’s-Cond. Rep. 223; 3 Peters’s Cond. Rep. 312; Ohio Forms and 
Practive 126, 359; Hartshorn v. Wilson, 2 Ohio Rep. 28; 6 Ohio 
Rep. 268; 2 Chase’s Statutes 712; 5 Ohio Rep. 500;- 1 Chase’s 
Statutes 163, 164, 683, 795, 972; 5 Ohio Rep. 500, per Hitchcock, 
chief judge; Allen’s Lessee v. Parish, 3 Ohio Rep. 190; Ludlow’s 
Heirs v. Wade, 5 Ohio Rep. 501: Ludlow’s Heirs v. M’Bride, 3 
Ohio Rep. 257; Ludlow’s Heirs v. Johnston, 3 Ohio Rep. 561; 
Dabney v. Manning, 3 Ohio Rep. 325; Colwell v. Bank of Steuben- 
ville, 2 Ohio Rep. 229; Cowden v. Hurford, 4 Ohio Rep. 133; Tay- 
lor v. M’Donald, 4 Ohio Rep. 154; Humphrey v. Wood, Wright’s 
Ohio Rep. 566. 


Mr Sergeant, also for the defendants in error, argued in writing: 

First, That the sale which is questioned in this case, was made in 
the year 1808, about twenty-eight years ago. It was made under 
a judgment of a court of competent jurisdiction, and in conformity 
to that judgment. The deed was duly acknowledged, and was 
recorded in June 1808. The judgment stands in full force, and 
unreversed. , 

The objections made after this great length of time are, that cer- 
tain things required by law in the course of the proceedings, do not 
appear to have been closed. It is not proved that they were left 
undone. The question then is, whether a party, after more than a 
quarter of a century, is bound, affirmatively and positively, to prove, 
in support of his title, that not only the court, but every officer and 
every person employed by the court, did what the law required to be 
done ; or else to lose his land. 

In such a case, presumption stands in the place of proof. The 
court will presume every thing to have been rightly and regularly 
done. This is due to the tribunal. Its conclusions are presumptive 
evidence that the right steps have been taken. This presumption 
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arises immediately : it is strengthened by time: and after so many 
years, is indispensable to justice. How is it possible now to prove 
affidavits or advertisements 4 

2. The want of an affidavit is supposed to go to the jurisdiction of 
the court. If this were so, the plain answer would be, that it does 
not appear that there was no affidavit. The presumption is, that 
there was an affidavit ; and after so great a length of time it is irre- 
sistible and conclusive. 

But this is not the law. By the first section of the act of Ohio it 
is provided, that if the clerk issue a writ without an affidavit, “such 
writ shall be quashed on motion, at the proper cost of the clerk issuing 
the same.” If there be no motion, then the writ cannot be quashed ; 
and if the writ be not quashed, it remains in force, and so supports 
the jurisdiction. The writ cannot be invalidated in any other way 
than this. It isa good writ if it be not so invalidated. In this case, 
therefore, the writ is a good writ, and unimpeachable now, in this 
collateral action, even if it were certain there was no affidavit. 

3. There are some remarks made in the argument as to the time 
of sale, not very exact ; nor, seemingly, much relied upon. It is only 
necessary, in order to dispose of these remarks, that the prohibition 
in the act, sect. 11, is limited specifically to the sale. The order of 
sale*may be before the expiration of the year. The act seems to 
contemplate that it shall be at the time of giving judgment. The 
advertisement may be within the year; and if it announce a sale 
after the year, it is good. 

Now, here, it does not appear that the sale was within the year. 
That would be enough. But the evidence is sufficient to show that 
it was after the year. The return of sale bears date the 16th of April, 
being eleven days after the end of the year. The reasonable pre- 
sumption, according to the usual course of such business is, that this 
was the date of the sale, or as soon after as possible. 

4. Upon the more general and very important question, whether 
these proceedings are examinable in a collateral suit, I wish to add 
a reference to the case of Thompson v. Tolmie, 2 Peters 157. The 
principles are there very fully and clearly stated; and that judgment 
is deemed to be decisive of the present case. 

It will be perceived that the counsel on both sides refer to cases in 
Massachusetts as maintaining contradictory docrines. They do seem 
to be opposed to each other. But in Heath v. Wells, 5 Pick. 140, 
the former cases are reviewed and reconciled. Where the proceed- 
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ings were held void, it was because there was wanting what was 
necessary to vest jurisdiction. The indispensable prerequisite did 
not exist. 

Perhaps, too, the courts of Massachusetts were more liberal, be- 
cause there was no opportunity of review by writ of error. It is not 
necessary to examine what weight ought in justice to be allowed to 
this consideration. Such motive for enlarging or relaxing the ordi- 
nary rule is not to be found in thiscase. Judgments in attachment 
were, and are examinable on error in Ohio. 

And this leads to a remark upon the cases cited by the counsel of 
the plaintiff in error. They are all, without exception, (that in 
Wright’s Ohio Rep. 566, included) writs of error. No instance of 
impeaching the proceedings collaterally, has been shown. 

The distinction is a familiar one, and it is highly important. 

Writs of error are limited in point of time. Collateral suits are 
almost without limitation. 

Still more. Reversal of a judgment, on error, does not affect the 
title of a purchaser. The successful party does not go for the land, 
but for restitution of what was recovered from him by his adversary. 
The collateral suit seeks to recover the land, leaving the money in 
the hands of the adverse party, at the expense of the purchaser, who 
thus becomes the victim. The creditor gets his money, which is not 
unjust. The debtor is released without payment, and an innocent 
purchaser, invited by judicial proceedings, is made to pay. Duly 
encouraged, such a principle would soon lead to piratical adventures 
under colour of law. 


Mr Caswell and Mr Chester; in reply to the argument of Mr Fox 
and Mr Chase; denied, that the proceeding by a foreign attachment, 
under the laws of Ohio, was a proceeding inrem. They argued that 
a foreign attachment is a proceeding against a debtor for the re- 
covery of a debt due to the plaintiffin attachment. The debt does 
not grow out of the property attached ; there is no offence committed 
or duty neglected in regard to it, to form the basis of the proceeding. 
The particular property seized is not in default: no offence has been 
committed by means of it, or in relation to it: there is no debt con- 
stituting a lien upon it; or in other words, it is not itself a debtor. 
No question is agitated or put in issue in relation to the property. 
The issue to be tried, if an issue be made up, is whether the person 
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defendant is debtor, and the amount of the debt ; and whether he is 
non-resident so as to be within the provisions of the statute. 

There is nothing in this proceeding in common with proceedings 
in rem. 

In answer to the position, that if the common pleas of Hamilton 
county had jurisdiction of the attachment suit, this court cannot look 
at their proceedings, it was urged, that the power delegated by a 
statute can’be exercised in no other mode than that pointed out 
by the statute, and no presumption in favour of proceedings in a 
foreign attachment will be sustained, where the purchaser under 
them was never in possession, and where suit is brought after the 
lapse of twenty years. 

They denied the arguments on the cases cited by the counsel for 
the defendants in error ; and also the construction of the statute of 
Kentucky relative to sales made by administrators. 

In conclusion, they stated : 

We trust we have satisfactorily shown that the grounds assumed 
by the defendants in error are not tenable; and that they are not 
sustained by the authorities cited in support of their positions. 

Especially we think it is manifest both from authority and upon 
principle, that a general jurisdiction of a class of cases, coming under 
one reneral head, does not necessarily give or infer a jurisdiction 
over every particular case, or an unlimited power in relation to each 
case. See Bank of Hamilton v. Dudley’s Lessee, 2 Peters 492, 
particularly pages 523, 524. That a power, even in a court, to do 
an act in a particular mode, does not give the power to do the act 
in any other mode. That when there is a power or jurisdiction, 
upon the condition of something being first done, the record must 
show that the thing required was done. That when, by the legis- 
lative act giving power over the subject matter, the court is prohi- 
bited from rendering judgment until certain pre-requisites have been 
complied with, the judgment is not merely voidable, but a nullity, 
unless these pre-requisites, being matters proper for the record, shall, 
by the record, appear to have been performed : most certainly is this 
the case, if the statute expressly prohibit any final action or judg- 
ment, until after these shall have been placed on the record. We 
think we have shown that a foreign attachment is not such a pro- 
ceeding in rem, as comes within the principles laid down by admi- 
ralty courts, in relation to parties and notice in such proceedings ; 
that in all ex parte proceedings, where there has been no actual no- 
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tice to the person interested, he may avail himself collaterally of 
every advantage which he would have on a writ of error, for error in 
law ; that where a statute requires notice or service of any kind, 
upon one who is to be thereby made a party to a suit, he is not 
bound, nor his property divested by any proceedings or judgment, 
unless such notice or service be shown, or may clearly be inferred 
from the record ; that a jurisdiction or power is not acquired over 
the rights of a person, who is without the jurisdiction of the court 
and of the state, merely by the issuing of a writ against his property, 
without a compliance with any of those essential requisites on which, 
by the statute, the right and power of the court first to entertain the 
cause, and afterwards to proceed in it to judgment, depends; and 
finally, that in all ex parte proceedings, the plaintiff takes judgment 
at his peril, and purchasers must, at their peril, look to the whole 
record of the cause. 

And if these, or any of these propositions be sound, then we have 
certainly brought our case within it, and are entitled to a reversal of 
the judgment below; for we have shown 

1. That by the statute the plaintiff must make and file an affidavit 
before any writ could issue ; and no such affidavit was made or filed. 
(The defendant’s counsel err when they say such an affidavit makes 
no part of the record.) 

2. That this affidavit must state, that the defendant is not resi- 
dent within the state, as plaintiff believes. No such affidavit was 
made or alluded to, or any intimation given that such a thing was 
testified to. 

3. That to give notice to the defendant, an advertisement, the 
substance of which is prescribed in the statute, must have been pub- 
lished in some paper of the state, for three months before the court 
was vested with any power to give judgment, and no such notice is 
mentioned in the record ; and there is nothing in or out of the record 
from which it can be inferred. 

4, That no judgment could be rendered against the defendant 
until after three callings at each of three terms of the court, and 
three defaults entered on the record by the clerk; and that the 
power to give a valid judgment depended on this as a condition pre- 
cedent. The callings and the defaults do not appear as required. 

5. That no power to sell the land in question, and of course no 
power to order the sale of the land, existed till after the lapse of 
twelve months from the return of the attachment; and the order 
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was issued long before the lapse of the twelve months ; and there is 
no evidence that the auditors waited for the expiration of the time, 
or when, or where, or how they sold. 

6. That the auditors were required to give at least fifteen days 
notice, by advertisement, of the sale ; and it is not shown or pre- 
tended, either by the deed or otherwise, that such an advertisement 
was made; and, 

7. That the return shows a sale ~ one man, and a conveyance 
made to others not in any mode connected with the record. 

From the time of the sale to the present day, the defendant in 
attachment, and those claiming under him, have been in the undis- 
turbed possession of the land, now at this late day brought into dis- 
pute ; and viewing the decisions of the state courts, and the princi- 
ples of law as we do, we most cheerfully unite in the sentiment and 
opinion so happily expressed by the defendant’s counsel : “ that the 
judgment of this court will accord with the course of decisions in the 
state courts, and will tend not to impair, but to establish confidence ; 
not to excite, but to repress the spirit of speculation in litigation ; 
not to destroy, but to fortify the security of titles.” 


Mr Justice Batpwin delivered the opinion of the Court. 

This case comes up by a writ of error from the circuit court for the 
district of Ohio, to reverse a judgment in an action of ejectment, ob- 
tained by the defendants against the plaintiffs in error. The sole 
question in the court below, was the validity of a sale of the premi- 
ses in controversy, under a judgment of the ccurt of common pleas 
of Hamilton county, Ohio, ina case of foreign attachment, rendered 
against Seth Cutter in 1808 at the suit of Samuel Foster. By the 
record in that case it appears, that the writ was returnable to April 
term 1807. It recited that the plaintiff had sufficiently testified to the 
judges, that the defendant, who is not residing in the state, is indebted 
to the plaintiff, &c. The sheriff returned the writ, with an inven- 
tory of the property ‘attached by him; in which was included the 
property in question, with an appraisement thereof. At the April 
term the defendant was three times called and made default ; where- 
upon the court appointed auditors to report at August term follow- 
ing: the order was then continued till December term, when the 
auditors made a report, finding a debt of 267 dollars due the plain- 
tiff. 'The court then rendered judgment on the report, and ordered 

the property attached to be sold agreeably to law. An order of sale 
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was accordingly issued to the auditors, who at the April term 1808, 
to wit on the 16th of April, reported that they had sold the premises 
to William Stanley for 170 dollars ; on an inspection of which the 
court granted judgment of confirmation thereof. On the 28th of 
May 1808 the auditors made a deed to Samuel Foster and William 
Woodward, who on the same day conveyed the same to William 
Stanley ; under whom the lessors of the plaintiff claimed by sundry 
mesne conveyances. 

The consideration of the deed from the auditors to Foster and 
Woodward was 170 dollars, the same‘as from them to Stanley; but 
they gave in their deed a covenant of seisin, of power to sell, and ge- 
neral warranty. The defendants were in possession, claiming title 
under Seth Cutter, the defendant in the attachment, as whose pro- 
perty the land was sold. The case has been submitted on printed 
arguments ; which present a full and able view and discussion of the 
points arising in the cause. 

On comparing the record of the proceedings on the attachment, 
with the provisions of the act of 1805, Chase’s Ohio Laws, 462, &c., 
the acts of the court in all the course of the cause appear to be in 
conformity therewith, except in the following particulars, on which 
the objections to the validity of the sale are founded : 

1. By the first section it provides that an affidavit shall be made 
and filed with the clerk before the writ issues, and if this is not done 
the writ shall be quashed, on motion: no such affidavit is found in 
the record. , te 

2. The fifteenth section directs three months notice to be given by 
publication in a newspaper, of the issuing of the attachment, before 
judgment shall be entered; the eleventh section also prescribes, that 
fifteen days notice of sale shall be given by the auditors: neither of 
which appears by the record to have been done. 

3. By the proviso to the eighth section, the defendant must be 
three times called, at each of the three terms preceding judgment, and 
make default, which defaults shall be recorded by the clerk: no en- 
try is made of such default at the December term 1807. 

4. By the eleventh section, the auditors are prohibited from selling 
till the expiration of twelve months from the return of the writ: 
whereas the order issued before ; and it does not appear when the sale 
was made. 

5. The return of the sale by the auditors, shows a sale to one 
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person, and a deed to others; not in any mode connected with the 
record. 

There is no provision in the law, that if the several acts therein 
directed to be done are omitted, the sale or any other proceedings un- 
der the attachment shall be deemed void: but by the thirteenth sec- 
tion it is declared, that every sale and conveyance, made by the said 
auditors, or any two of them, by virtue of the authority herein 
granted, shall be as binding and effectual, as if the same had been 
made by the said defendant, prior to the service of the said attach- 
ment, , 

It is contended by the counsel for the plaintiffs in error, that all 
the requisitions of the law are conditions precedent; which must not 
only be performed before the power of the court to order a sale, or 
the auditors to execute it, can arise ; but that such performance must 
appear on the record. mira 

The first part of this proposition is the true meaning of the law of 
Ohio: the various acts required to be done previous to a sale are pre- 
scribed by a proviso, which in deeds and laws is a limitation or ex- 
ception to a grant made or authority conferred ; the effect of which is 
to declare, that the one shall not operate, or the other be exercised, 
unless in the case provided. 

By the eleventh section, the auditors are directed, by virtue of an 
order of the court, to sell and convey the lands attached, provided they _ 
give notice : notice then is the condition, on the performance of which 
their duty and power depend; and the act must be done to make 
the execution of the power consistent with the law. 

But the provisions of the law do not prescribe what shall be deem- 
ed evidence that such acts have been done, or direct that their per- 
formance shall appear on the record. The thirteenth section, which 
gives to the conveyance of the auditors the same effect as a deed from 
the defendant in the attachment; contains no other limitation than 
that it shall be “in virtue of the authority herein granted.” 

This leaves the question open to the application of those general 
principles of law, by which the validity of sales made under judicial 
process must be tested ; in the ascertainment of which, we do not 
think it necessary to examine the record in the attachment, for eyi- 
dence that the acts alleged to have been omitted appear therein to 
have been done. Assuming the contrary to be the case, the merits 
of the present controversy are narrowed to the single question, whe- 
ther this omission invalidates the sale. The several courts of com- 
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mon pleas of Ohio, at the time of these proceedings, were courts of 
general civil jurisdiction ; to which was-added, by the act of 1805, 
power to issue wrils of attachments, and order a sale of the property 
attached on certain conditions: no objection therefore can be made 
to their jurisdiction over the case, the cause of action, or the property 
attached. The process which they adopted, was the same as pre- 
scribed by the law; they ordered a sale which was executed, and on 
the return thereof gave it their confirmation. This was the judg- 
j sale, affirming their validity in the: sane manner, as their judgment 
had affirmed the existence of @ debt. There is no principle of law 
better settled, than that every act of a court of competent jurisdic- 
tion shall be presumed to have been rightly done, till the contrary 
appears: this rule applies as well to every judgment or decree, ren- 
dered in the various stages of their proceedings from the initiation to 
their completion, as to their adjudication that the plaintiff hasa right 
of action. Every matter adjudicated, becomes a part of their record ; 
which thenceforth proves itself, without referring to the evidence on 
' which it has been adjudged. = 

In this case the court issued an order of sale agreeably to law, 
which having been returned by the auditors, and “ being inspected, 
the court grant judgment of confirmation thereon.” It is therefore a 
direct adjudication, that the order of sale was executed according to 
law. They had undoubted authority to render such a judgment; and 
there is nothing on the record to show that it was not rightfully ex- 
ercised. If the defendants’ objections can be sustained, it will be on 
the ground that this judgment is false ; and that the order of sale was 
not executed according to law, because the evidence of its execution 
is not of record. The same reason would equally apply to the non- 
residence of the defendant within the state, the existence of a debt 
due the plaintiff, or any other creditor, which is the basis on which 
the whole proceedings rest." The auditors are equally silent on the 
evidence, upon which they reported that debts were due by the de- 
fendant, as on the evidence of notice and due publication ; but no one 
could pretend that the judgment that the debts reported were due, 
shall be presumed to be false. Though the able and ingenious ar- 
gument of the defendants has not been directed at this part of the 
judgment of the court of common pleas; the grounds of objection 
are broad enough to embrace it: for in resting their case on the only 
position which the record leaves them, they necessarily affirm the 
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general proposition, that a sale by order of a court of competent ju- 
risdiction, may be declared a nullity i ina collateral action, if their re- 
cord does not show affirmatively, the evidence of a compliance with 
the terms prescribed by law in making sueh sale.” We cannot hesi- 
tate fi giving a distinct and unqualified negative to this proposition, 
both on principle, and authority too well and long settled to be ques- 
tioned. 

That some sanctity should be given to judicial proceedings; some 
time limited, beyond which they should not be questioned ; some 
protection afforded to those who purchase at sales by judicial process ; 
and some definite rules be established, by which property thus ac- 
quired may become transmissible, with security to the possessors : 
cannot be denied. In this country particularly, where property, | 
which within a few years was but of little value, in a wilderness, is 
now the site of large and flourishing cities : its enjoyment should be 
at least as secure, as in that country where its value is less pro- 
gressive. 

It is among the elementary principles of the common law, that 
whoever would complain of the proceedings of a court, must do it in 
such time as not to injure his adversary by unnecessary delay in the 
assertion of his right. If he objects to the mode in which he is 
brought into court, he must do it before he submits to the process 
adopted. If the proceedings against him are not conducted accord- 
ing to the rules of law and the court, he must move to set them aside 
for irregularity: or, if there is any defect in the form or manner in 
which he is sued, he may assign those defects specially, and the 
court will not hold him answerable till such defects are remedied. 
But if he pleads to the action generally, all irregularity is waived, 
and the court can decide only on the rights of the parties to the sub- 
ject matter of controversy: their judgment is conclusive, unless it 
appears on the record that the plaintiff has no title to the thing de- 
manded, or that in rendering judgment they have erred in law: all 
defects in setting out a title, or in the evidence to prove it, are cured, 
as well as all irregularities which may have preceded the judgment. 

So long as this judgment remains in force, it is in itself evidence 
of the right of the plaintiff to the thing adjudged, and gives him a 
right to process to execute the judgment: the errors of the court, 
however apparent, can be examined only by an appellate power ; and 
by the laws of every country a time is fixed for such examination, 
whether in rendering judgment, issuing execution, or enforcing it 
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by process of sale or imprisonment. Norule can be more reasonable, 
than that the person who complains of an injury done him, should 
avail himself of his legal rights in a reasonable time, or that that 
time should be limited by law. 

This has wisely been done by acts of limitation on writs of error 
and appeals: if that time elapses, common justice requires, that 
what a defendant cannot do directly in the mode pointed out by law, 
he shall not be permitted to do collaterally. by evasion. 

A judgment or execution irreversible by a superior court, cannot 
be declared a nullity by any authority of law, if it has been ren- 
dered by a court of competent jurisdiction of the parties the subject 
matter, with authority to use the process it*has issued : it must re- 
main the only test of the respective rights of the parties to it. Ifthe 
validity of a sale under its process can be questioned for any irregu- 
larity preceding the judgment, the court which assumes sich power 
places itself in the position of that which rendered it, and deprives 
it of all power of regulating its own practice or modes of proceeding 
in the progress of a cause to judgment. If after its rendition it is 
declared void for any matter which can be assigned for error only on 
a writ of error or appeal; then such court not only usurps the juris- 
diction of an appellate court, but collaterally ‘nullifies what such 
court is prohibited by express statute law from even reversing. 

If the principle once prevails, that any proceeding of a court of 
competent jurisdiction can be declared to be a nullity by any court, 
after a writ of error or appeal is barred by limitation, every county 
court, or justice of the peace in the union, may exercise the same 
right, from which our own judgments or process would not be exempt- 
ed. The only difference in this respect between this and any other 
court is, that no court can revise our proceedings; but that differ- 
ence disappears, after the time prescribed for a writ of error or appeal 
to revise those of an inferior court of the United States or of any state; 
they stand on the same footing in law. The errors of the court do 
not impair their validity : binding till reversed; any objection to their 
full effect, must go to the authority under which they have been 
conducted. If not warranted by the constitution or lawof the land, 
otir most solemn proceedings can confer no right which is denied to 
any judicial act under colour of law, which can properly be deemed 
to have been done coram non judice ; that is, by persons assuming the 
judicial function in the given case without lawful authority. 

The line which separates error in judgment from the usurpation 
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of power is very definite; and is precisely that which denotes the 
cases Whére a judgment or decree is reversible only by an appellate 
court, or may be declared a nullity collaterally, when it is offered in 
evidence in an action concerning the matter adjudicated, or purport- 
ing to have been so. In thie one case, it is a record importing abso- 
lute verity; in the other, mere waste paper: there can be no middle 
character assigned to judicial proceedings, which are irreversible for 
error. Such is their efiect between the parties ‘to the suit; and such 
are the immunities which the law affords to a plaintiff who has 
obtained an erroneous judgment or execution. It would be a well 
merited reproach to our jurisprudence, if an innocent purchaser, no 
party to the suit, who had paid his money on the faith of an order of 
a court ; should not have the same protection under an erroneous pro- 
ceeding, as the party who derived the benefit accruing from it. A 
purchaser under judicial process, pays the plaintiff his demand on 
the property sold: to the extent of the purchase money, he discharges 
the defendant from his adjudged obligation. ‘Time has given an 
inviolable sanctity to every act of the court preceding the sale, which 
precludes the defendant from controverting the absolute right of the 
plaintiff to the full benefit of his judgment; and it shall not be per- 
mitted thatthe purchaser shall be answerable for defects in the 
record, from the consequence of which the plaintiff is absolved. Such 
flagrant injustice is imputable neither to the common or statute law 
of the land. If a judgment is reversed for error, it is a settled prin. 
ciple of the common law coeval with its existence, that the defendant 
shall have restitution only of the money; the purchaser shall hold 
the property sold ; and there are few, if any states in the union who } 
have not consecrated this principle by statute. 

This great rule, established for the protection of purchasers on the 
faith of judicial process, will be utterly prostrated ; encouragement ‘ 
will be given to defendants in judgments, their heirs and privies, to 
take advantage of the security into which honest purchasers have 
been lulled; if any judicial proceeding which could stand the test 
of a writ of error, or appeal, if taken in time, or had become irre- 
versible directly, could be avoided collaterally. 

Acts of limitation become useless if a defendant is allowed to evade 
them by avoiding judgments or executions, on the suggestion of 
defects or omissions in the record, which can be reviewed only by an 
appellate court: a direct premium is held out for delaying the resort 
to the mode pointed out by law for correcting the errors of judicial 
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proceedings. His debt is paid by the purchaser; the property pur- 
chased is restored to the defendant without any obligation to refund ; 
and that which was, when sold, of little value, and bought at its full 
price paid to the defendant’s use, becomes his rightful estate, when 
the remote out lot has become a mart for commerce, and covered with 
valuable improvements. Had he brought his writ of error in time, 
and reversed the judgment or execution on which it was sold, justice 
would have been done him by a restitution of the purchase money ; 
and to the purchaser, by leaving him in the quiet enjoyment of the 
property purchased. Such are the consequences of the doctrines 
contended for by the defendants’ counsel, in their objections to the 
proceedings on the attachment: none of them affect the jurisdiction 
of the court, or its authority to order or confirm the sale: the acts 
omitted to be noticed on the record are not judicial, but ministerial, 
to be performed by the clerk, or auditors. It was a good ground for 
a motion to quash, or suspend the proceedings for irregularity, if they 
had not been done in fact: and as the judgment was by default, 
perhaps the omission to state them on the record may have been 
good cause for reversal on a writ of error. But on an inspection of 
these proceedings collaterally, we can judicially see only what the 
court has done; not whether they have proceeded inverso ordine, erro- 
neously, according to the proof before them, or what they have omit- 
ted, or ought to have done. They have adjudged that the order of 
sale was executed agreeably to law: nothing appears on the record 
to impugn their judgment; it must, therefore, be taken to be true in 
fact, and valid in law. Their order of sale was a lawful authority to 
the auditors to sell: it was a full justification to them in obeying it: 
it was executed in virtue of the authority granted by the law to the 
court, who have not exceeded their jurisdiction: and the deed of the 
auditors passed the title to the premises in controversy to the pur- 
chaser. 

It has not been thought necessary to review the various cases cited 
in the argument : the principles which must govern this and all other 
sales by judicial process, are general ones adopted for the security of 
titles, the repose of possession, and the enjoyment of property by in- 
nocent purchasers, who are the favourites of the law in every court, 
and by every code. Nor shall we refer to the decisions of state courts, 
or the adjudged cases in the books of the common law: our own re- 
peated and uniform decisions cover the whole case ; in its most ex- 
panded view; and the highest considerations call upon us so to re- 
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affirm them, that all questions such as have arisen in this cause may 
be put at rest in this and the circuit courts. In Blaine v. The Charles 
Carter, a ship had been sold under executions issued within ten days 
after judgment, contrary to the express prohibition of the twenty- 
third section of the judiciary act ; but no writ of error was taken out. 
The court declared, that if the executions were irregular, “ the 
court from which they issued ought to have been moved to set them 
aside. They were not void, because the marshal could have justified 
under them; and if voidable, the proper means of destroying their 
efficacy had not been pursued.” The decree of the circuit court 
was affirmed, and the money ordered to be paid over to the execution 
creditor. 4 Cranch 328, 333. 

In Wheaton v. Sexton, the case turned on the validity of the sale 
of real estate by the marshal of this district, by virtue of an excution, 
in which the language of this court is: “ the purchaser depends on 
the judgment, the levy and the deed. All other questions are be- 
twéénthe parties to the judgment, and the marshal. Whether the 
marshal sells before, or after the retarn ; whether he makes a correct 
return or any return at all to the writ ; is immaterial to the purchaser: 
provided the writ was duly issued, and the levy made before the 
return.” 4 Wheat. 506. 

In Tolmie v. Thompson, there had been a sale under an order of 
the orphan’s court of this district, which had been confirmed by them ; 
and a deed made to the purchaser, the validity of which was ques- 
tioned, on objections similar to those now under consideration. The 
court say : “ those proceedings were brought before the court collate- 
rally, and are by no means subject to all the exceptions which might 
be taken on a direct appeal. They may well be considered judicial 
proceedings: they were commenced in a court of justice ; carried on 
under the supervising power of the court, and to receive its final 
ratification. The general and well settled rule of law in such cases 
is, that when the proceedings are collaterally drawn in question, and 
it appears on the face of them that the subject matter was within 
the jurisdiction of the court, they are voidable only. The errors and 
irregularities, if any exist, are to be corrected by some direct proceed- 
ing, either before the same court to set them aside, or in an appellate 
court. If there is a total want of jurisdiction, the proceedings are 

void and a mere nullity, and confer no right, and afford no justifica- 
tion ; and may be rejected when collaterally drawn in question.” 
The purchaser is not bound to look beyond the decree when exe- 
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cuted by a conveyance, if the facts necessary to give jurisdiction 
appear on the face of the proceedings ; nor to look further back than 
the order of the court. “ If the jurisdiction was improvidently exer- 
cised, or in a manner not warranted by the evidence before it, it is 
not to be corrected at the expense of the purchaser; who hada right 
to rely upon the order of the court, as an authority emanating from 
a competent jurisdiction.” 2 Peters 163, 168. ‘ When a court has 
jurisdiction, it has a right to decide every question that arises in the 
cause ; and whether the decision be correct or not, its judgment until 
reversed is regarded as binding in every other court.” Elliott v. 
Piersol, 1 Peters 340 ; 2 Peters 169. 

In Taylor v. Thompson, this court affirmed a principle of the 
common law; that the sale of a term of years under a fieri facias, 
issued after and while the defendant was in execution under a ca. 
sa. on the same judgment, was good when made to a stranger to the 
execution. 5 Peters 370. 

In the United States v. Arredondo, it was laid down as an univer- 
sal principle, that when power or jurisdiction is delegated to any 
public officer or tribunal over a subject matter, and its exercise is 
confided to his or their discretion; the acts so done are valid and 
binding as to the subject matter; and individual rights will not be 
disturbed collaterally, for any thing done in the exercise of that dis- 
cretion within the authority and power conferred. The only ques- 
tions which can arise, between an individual claiming a right under 
the acts done ; and the public, or any person denying their validity; 
are power in the officer, and fraud in the party. All other questions 
are settled by the decision made, or the act done by the tribunal or 
officer ; unless an appeal or other revision of their proceedings is pre- 
scribed by law. 6 Peters 729, 730. 

These are rules of property which have been established so far as 
the authority of this court can do it: they apply to and must govern 
this case on the broad principles laid down ; and none of them come 
into collision with any construction given to the laws of Ohio, pre- 
scribing the mode of transferring real estate by judicial process. On 
the broadest ground, therefore, which has been taken in any of the 
specified objections to the proceedings of the court of common pleas 
in the attachment suit; we are most clearly of opinion, that none of 
them can be sustained, without the violation of principles which 
ought to remain inviolable. 

The remaining objection is, that the auditors did not make their 
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deed to the person who purchased at the sale under the order of the 
court. This is a matter entirely between such person and those to 
whom the deed was made: to Cutter, it is immaterial to whom the 
conveyance was made; his right was extinguished by the sale 
and confirmation. It is equally immaterial to those who claim 
under Cutter, who received the deed; Stanley, the purchaser, or 
Foster, the plaintiff: it was a matter between themselves, which 
can have no effect on the validity of the sale, were it unex- 
plained. But connecting the record with the deeds, their inspec- 
tion removes the objection, for the reasons stated in the argument 
of counsel. Samuel Foster was the principal creditor, and plain- 
tiff in the suit; Stanley purchased, but took his deed from Fos- 
ter and Woodward, with their covenants of seisin, warranty and 
title: had he taken a deed directly from the auditors, it must have 
been without any covenants. The object was evidently to have an 
assurance of the title: for both deeds were executed and acknow- 
ledged on the same day, and the consideration of both was the 
same. 
The judgment of the circuit court is affirmed. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of Ohio, 
and was argued by counsel ; on consideration whereof, it is ordered 
and adjudged by this court, that the judgment of the said circuit 
court in this cause be, and the same is hereby affirmed with costs. 
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After a case has been dismissed for want of jurisdiction, the pleadings having been 
technically defective ; the court will not, at a subsequent term, allow them to be 
amended, and the case to be reinstated on the docket. It would be, in effect, a 
reversal of the former decree, after the case had been finally disposed of in this 
court. . 

There will be no difficulty in making the amendment in the circuit court, in such 
a case, if that court shall see fit, in its discretion, to allow it to be done, and the 
cause may then be re-heard there; and on a decree, newly rendered, may be 
brought up on appeal to this court: or a decree may be there rendered, by con- 
sent of parties, in order to bring up the case without delay. 


THIS case was before the court at January term 1834, on an ap- 
peal from the circuit court of the United States for the eastern dis- 
trict of Pennsylvania, and was dismissed for want of jurisdiction : the 
complainants, Thomas Jackson and others, in the circuit court, hav- 
ing omitted to state in the body of the bill, filed on the equity side 
of the court, that the defendant was a citizen of the state of Penn- 
sylvania. 8 Peters 148. 


Mr Key, and Mr Peters, now applied to the court for liberty to 
amend the record, by stating the citizenship of the defendant, and 
to reinstate the cause on the docket. 


Mr Justice Story delivered the opinion of the Court. 

A motion has been made to allow an amendment of the record of 
this case, by inserting an allegation of the citizenship of the parties ; 
and to reinstate this cause on the docket under the following circum- 
stances: The cause came before this court at the January term 1834; 
and, as will be found in the eighth volume of Mr Peters’s Reports, 
pp. 148, 149, was then reversed for want of jurisdiction of the circuit 
court by reason of the omission to allege that the parties were citi- 
zens of different states: the appeal to this court was dismissed; and 
the decree of this court was ordered to be certified to the circuit court. 

We are of opinion, that under these circumstances, the record can- 
not be amended, or the cause reinstated in this court. It would, in 
effect, be a reversal of the former decree of this court. We have no 
power over the decrees rendered by this court after the term has 
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passed, and the cause has been dismissed, or otherwise finally dis- 
posed of hefe. ; 

But in our opinion, there is no difficulty in making the proposed 
amendment in the circuit court; if that court shall see fit, in its dis- 
cretion, to allow it to be done. The cause may then be re-heard 
there; and upon the decree newly rendered, an appeal can then be 
taken to this court; or a decree may be there rendered by consent 
of the parties, in order to enter the cause without any delay to this 
court. 

This court, in rendering its former decree, had no authority (not 
having any jurisdiction, but to reverse for the want of jurisdiction of 
the circuit court) to send the cause back for further proceedings, 
with liberty to amend the bill. But the mandate was not under- 
stood by us to apply, except to the record in its then state; and we 
entertain no doubt, that notwithstanding any thing in the former 
decree of reversal; it is entirely competent for the circuit court, in 
their discretion, to allow the amendment now proposed to be made, 
and to reinstate the cause in that court. But we have no authority 
in the matter. The motion is, therefore, overruled. 


VOL. X.—3L 








482 SUPREME COURT. | 


Samuer B. Lee, PLAINTIFF IN ERROR Vv. Natuaniet. Dick anp 
OTHERS. 


Commercial guarantee. L., at Memphis, Tennessee, addressed a letter to D. & Co. 
at New Orleans, stating that N. & D. wished to draw on them for 2000 dollars, 
saying, « Please accept their draft, and I hereby guaranty the punctual payment of 
it.’’*)In a letter of the same date, to one of the firm of N. & D. he says, “I senda 
guarantee for 2000 dollars. The balance I have no doubt your friend W. will do for 
you. N.& D. drewa billon D. & Co. for 4250 dollars, which they accepted ; and after 
having paid the draft, they gave notice to L. that they looked to him for the money. 
No notice was given by D. & Co. to L. that they intended to accept, or had ac- 
cepted, and acted upon the guarantee, before they paid the draft. The drawers of 
the bill did not reimburse D. & Co. for any part of it. Action was instituted to 
recover 2000 dollars from L., being part of the bill for 4250 dollars. Held, that 
although the bill was drawn for 4250 dollars, the guarantee would have operated to 
bind L. for the sum of 2000 dollars included in it, if notice of the acceptance of it 
had been given by D. & Co. to L.; but having omitted to give such notice, or 
that they intended to accept, or had accepted and acted on the guarantee; L. was 
not liable to D. and Co. for any part of the bill for 4250 dollars. 

A guarantee is a mercantile instrument, and to be construed according to what is fairly 
to be presumed to have been the understanding of the parties, without any strict 
technical nicety. 

If the guarantee stood alone, unexplained by the letter which accompanied it, it 
would undoubtedly be limited to a specific draft for 2000 dollars, and would not 
cover that amount in a bill for a larger sum: but the letter which accompanied it 
fully justifies the conclusion, that the defendant undertook to guaranty 2000 dol- 
lars in a draft for a larger amount. The letter and guarantee were both written by 
the defendant, on the same sheet of paper, bear the same date, and may be con- 
strued together, as constituting the guarantee. 

The decision of the court in the case of Douglass and others v. Reynolds and others, 
7 Peters 125, affirmed. In that case the court held, that a party giving a letter of 
guarantee has a right to know whether it is accepted; and whether the person to 
whom it is addressed means to give credit on the footing of it or not. It may be 
most material, not only as to his responsibility, but as to future rights and pro- 
ceedings. It may regulate, in a great ‘measure, his course of conduct, and his 
exercise of vigilance in regard to the party in whose favour itis given. Especially 
it is important in case of a continuing guarantee, since it may guide his judgment 
in recalling or suspending it. This last remark by no means warrants the conclu- 
sion that notice is not necessary in a guarantee of a single transaction ; but only 
that the reason of the rule applies more forcibly to a continuing guarantee. 

The same strictness of proof, as to the time in which, notice of the intention to act 
under the guarantee, is to be given to charge a party upon his guarantee, as would 
be necessary to support an action upon the bill itself, when by the law of mer- 
chant a demand upon, and refusal by the acceptors must be proved in order to 
charge any other party upon the bill. There are many cases where the guarantee 
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is of a specific, existing demand, by a promissory note or other evidence of a debt, 
and such guarantee is given upon the note itself, or with a reference to it and re- 
cognition of it, when no notice would be necessary. The guarantor, in such cases, 
knows precisely what he guarantees, and the extent of his responsibility ; and any 
further notice to him would be useless. But when the guarantee is prospective, 
and to attach upon future transactions, and the guarantor uninformed whether his 
guarantee has been accepted and acted upon or not; the fitness and justice of the 
rule requiring notice is supported by considerations that are unanswerable. 


IN error to the circuit court of the United States for the district of 
West Tennessee. 

On the 24th of September 1832, Samuel B. Lee, the plaintiff in 
error, of Memphis, Tennessee, addressed to N. & J. Dick and Com- 
pany, at New Orleans, a letter in the following terms : 


E or 
t “ Gentlemen—Nightingale & Dexter, of Maury county, Tennes- 


see, wish to draw on you at six and eight months; you will please 
accept their draft for 2000 dollars, and I do hereby guarantee the 
punctual payment of it. 

“ Samue B. Lee.” 


On the same paper containing this guarantee, and on the same 
day, Mr Lee wrote a letter to P. B. Dexter, one of the firm of Night- 
ingalé & Dexter, in which he says, “I have no objections to guar- 
anty your bill, except it might affect my own operations. I how- 
ever send guarantee for 2000 dollars, which you can use if you 
choose. The balance, I have no doubt, your friend Mr Watson will 
do for you. 1 would cheerfully do the whole amount ; but expect to 
do business with that house and do not wish to be cramped in my 
own operations.” 

On the 5th of October 1832, Nightingale & Dexter, at Nashville, 
having forwarded the letter of guarantee given by the plaintiff in 
error, drew a bill of exchange for ‘4250 dollars on N. & J. Dick, at 
New Orleans, payable six months aXer date ; which bill was accept- 
ed on the faith of the guarantee, and ‘they paid the same, and gave 
notice to Mr Lee that they looked to hirk for the money. 

The defendants in error not h4ying been repaid the amount of the 
bill by the drawers, instituted an action against Samuel B. Lee, on 
his guarantee; and in September t835 the cause was tried, and a 
verdict and judgment were rendered in favour of the plaintiffs. 

During the progress of the trial of the cause, the following bill of 
exceptions was tendered, and was sealed by the court. 
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The court charged the jury, that if the defendant intended to 
guaranty a bill of exchange, to be drawn for 2000 dollars, he would 
not be liable upon a bill drawn for upwards 4000 dollars; but if he 
intended to guaranty 2000 dollars of a bill to be drawn for a larger 
amount, that then he would be liable for the 2000 dollars. That 
the court was of opinion the letter accompanying the guarantee was 
admissible in evidence, to explain whether the guarantor meant to 
guaranty a bill for 2000 dollars or only 2000 dollars in a bill for a 
larger amount: and it was the opinion of the court, that the true 
construction of the guarantee was, that he intended to guaranty the 
payment of 2000 dollars in a bill to be drawn for a larger amount. 
The court also charged the jury, that no notice by N. & J. Dick & 
Co. to the defendant, that they intended to accept or had accepted 
and acted upon this guarantee, was necessary. 

The defendant prosecuted this writ of error. 


The case was submitted to the court, in printed arguments, by Mr 
Peyton, for the plaintiff ; and by Mr Bell, for the defendants. 


Mr Peyton stated, that : 

In this case it appears that the plaintiff, as matter of accommoda- 
tion, did, on the 24th day of September 1832, at Memphis, in the 
state of Tennessee, at the request of the house of Nightingale & 
Dexter, of Maury county, Tennessee (a distance of more than two 
hundred miles from Memphis), agree to guaranty the payment of 
a draft of 2000 dollars, to be drawn thereafter by the house of Night- 
ingale & Dexter on the firm of N. & J. Dick & Co., of New Or- 
leans ; that Nightingale & Dexter, on the 5th of October 1832, drew 
a draft in favour of H. R. W. Hill on N. & J. Dick & Co. of New 
Orleans, for the sum of 4250 dollars ; which draft having been paid 
by N. & J. Dick, they instituted suit in March 1835 against 8. B. 
Lee, upon his guarantee. 

Upon the trial of the cause below, the court permitted a letter to 
be read, which was written by the plaintiff to Mr P. B. Dexter; to 
the reception of which the plaintiff in error objected. It was shown 
that N. & J. Dick & Co. accepted the bill of 4250 dollars upon the 
faith of the said guarantee, and proved also that they paid it, and 
gave notice to the defendant that they looked to him for the money. 
But there is no proof of notice that the guarantee of the plaintiff was 
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accepted ; nor was there any proof of a demand of the money from 
the house of Nightingale & Dexter, and notice of their failure to 
pay given to the plaintiff. The plaintiff in error relies upon the fol- 
lowing points and authorities : 

1. The guarantee was for a draft of 2000 dollars ; the draft in this 

case was for 4250 dollars. If A guaranty a specific amount to be 

secured by a draft to that identical amount, he. is not liable for any 

part of a draft for a greater amount. He might have been aware 

that the means and ability to pay, in case of loss, by misfortune or 

otherwise, of his friend, would not reach beyond that point: and if 
he had known that he intended to contract a debt beyond his means, 

it might have been a sufficient cause for declining to become bound 

for any part of that amour. As for the letter written by the plain- 

tiff to Dexter, it was inadmissible in evidence, because it cannot 
change the guarantee in any essential manner whatever. The guar- 
antee is the written contract; this letter is not between the same 
parties ; it was not necessarily exhibited by Dexter to the defendants. 
But, if it is to be received in evidence, is it at all inconsistent with 
the guarantee? He does not state in his letter how, or in what man- 
ner, he is willing to guaranty his part of the amount desired to be 
raised ; whether he will secure that sum by guarantying part of a 
larfe draft, or the whole of a small draft; whether he was willing 
to involve his name and credit with that of any other man on a large 
draft or not. To determine this question, we must refer to the guar- 
antee itself: that clearly shows the manner, as well as the amount 
which he was willing to guaranty. The terms of this written con- 
tract, between the plaintiff and the defendants, are clear and unam- 
biguous : ought their force and effect to be extended, by a reference 
to the latter of plaintiff to Dexter, not a part of that contract, a pri- 
vate letter, couched in friendly terms, making an apology for not 
agreeing to go further, and do more than he had done in the written 
agreement? Did he write this letter for the eyes of the defendants ? 
Might it not have been withheld from them, with propriety, by Dex- 
ter ? 

Nightingale & Dexter wish to draw for a large amount of money 
on N. & J. Dick & Co. It could not be effected without security. 
The defendant is unwilling to go further than a specific amount, 
secured in a draft to be drawn for that amount. In his letter to 
Dexter, he says: “I send a guarantee for 2000 dollars, which you 
can use if you choose. The balance, I have no doubt, your friend, 
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Mr Watson, will do for you,” &c. But, suppose Mr Watson does 
not do so: is the bill or draft to be for double the amount, and the 
balance unsecured? This is made certain by a reference to the 
guarantee. How could it be supposed that the plaintiff would have 
guarantied one dollar alone, and without Mr Watson, or some other 
responsible guarantor for the balance, of a larger amount than 2000 
dollars? He had noright to suppose any further credit than the 
draft of 2000 dollars would be extended, unless some one would 
guaranty the payment of the amount over and above that sum. He 
had an important interest that the credit should not be so extended, 
without security. But, at all events, his name and his credit were 
not to be involved with any other or greater amount than that speci- 
fied in the guarantee. In support of this«point, the plaintiff refers to 
the following authorities: Philips v. Astling, 2 Taunt. Rep. 206, 
212; 3 Wheat. Rep. 151, 152. 

2. The plaintiff relies, mainly,on the want of notice; and contends 
that the defendants were bound to give him notice—first, of the 
acceptance of the guarantee by the defendants, and that they had or 
would extend the accommodation on the footing of it, and to what 
amount he was liable: second, that the defendants were bound, 
after the payment of the money for Nightingale & Dexter, to make 
a demand of them for payment, and give notice of such demand and 
refusal to the plaintiff. 

What is the meaning of this guarantee? If you, Mr Dick, will 
accept the draft of the house of Nightingale & Dexter at six or eight 
months, I will guaranty that you shall be punctually paid the mo- 
ney. Is the plaintiff to remain in ignorance of his liability until the 
draft falls due? Is this responsibility to be sprung upon him by a 
protest ? by the loss of his credit? and without one hour’s time to 
prepare for the shock? It is a part of the contract itself; it is a well 
settled principle in “ the law and usages of merchants,” that a party 
giving such a guarantee has a right to be informed, within a reason- 
able time, whether it is accepted, and to what extent he is liable. 
This knowledge is not a formal matter, but may be, and generally 
is, most material, not only as to his responsibility, and the necessity 
of providing the means to meet that responsibility, and save his cre- 
dit, which is so vitally important to a merchant; but it may be 
equally important in future proceedings, dealings, &c. between the 
parties. It may excite him to vigilance in looking to his own final 
security. These undertakings for the debt of another have always 
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been strictly construed by the courts. The case of Douglass and 
others v. Reynolds and others, decided in this court at January term 
1833, reported in 7 Peters’s Rep., commencing at p. 113, is directly 
in point. In p. 125, the court says: “the party giving a letter of 
guarantee has a right to know whether it is accepted,” &c., and 
assigns the most conclusive and satisfactory reasons for that “right.” 
In the case of Edmondson v. Drake & Mitchel, decided at January 
term 1831, reported in 5 Peters 624, 637, the court says, “ it 
would, indeed, be an extraordinary departure from that exactness 
and precision which peculiarly distinguish commercial transactions, 
which is an important principle in the law and usage of merchants; 
if a merchant should act on a letter of this character, and hold the 
writer responsible, without giving notice to him that he had acted 
on it. The authorities quoted at the bar on this point, unquestion- 
ably establish this principle.” In 7 Cranch 92, in the case of Rus- 
sell v. Clark’s Executors, Chief Justice Marshall says, “ plaintiff 
must give immediate notice to the defendant of the extent of his 
engagements,” in such a case as the present. This principle is so 
clearly and so recently established by the decisions of this court in 
the cases above recited, that it is not deemed to be important by the 
plaintiff to accumulate authorities upon this point. He referred toa 
few others, viz. 7 Peters’s Rep. 113, 125; 5 Peters 624, 637; 1 Ma- 
son’s Rep. 340; 7 Cranch 91, 92. 

3. The plaintiff contends, that a demand of payment should have 
been made of Nightingale & Dexter; and, in case of non-payment 
by them, that notice of such demand and non-payment should have 
been given ina reasonable time to the plaintiff: and, for want of 
this, he is discharged from his guarantee. 

In the case of Douglass and others v. Reynolds and others, before 
referred to in 7 Peters 127, there will be found an authority directly 
in point. The court says: “by the very terms of the guarantee, as 
well as by the general principles of law, the guarantors are only col- 
laterally liable upon the failure of the principal debtor to pay the 
debt. A demand upon him, and a failure on his part to perform his 
engagements, are indispensable to constitute a casus feederis,” &c. 
‘**The guarantors are not to be held to any length of indulgence of 
credit which the creditors may choose,” &c. 

This position is sustained by the other authorities referred to on 
the preceding points. The only notice given by N. & J. Dick & 
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Co., as appears from the record, was, that they looked to the plaintiff 
for the money. 

The court below charged the jury, “that no notice by N. & J. 
Dick & Co. to the defendant, that they intended to accept, or had 
accepted and acted upon this guarantee, was necessary.” Thus the 
plaintiff was kept in ignorance of his liability for a firm, at a great 
distance from his residence, the condition of which was unknown to 
him: having no motive, no interest to inquire into its condition, 
although it was in failing circumstances; and all others, whose fate 
depended upon its success, had an opportunity of knowing the facts, 
and the privilege of endeavouring to provide a remedy. This cannot 
be the fair interpretation of the rule of law applicable to such cases. 
In permitting the letter of the plafntiff to Dexter to be read, it was 
agreed, “that it should go to the jury, together with the bill of 
exchange, and their effect be charged upon by the court. The court 
was of opinion, that the letter of the plaintiff to Dexter was admis- 
sible in evidence, to explain whether the guarantor meant to gua- 
ranty a bill for 2000 dollars only, or 2000 dollars in a bill for a larger 
amount: and it was the opinion of the court, that the true construc- 
tion of the guarantee was, that he intended to guaranty the payment 
of 2000 dollars, in a bill to be drawn for a larger amount.” Now, it 
is evident that the opinion of the court, as to the intention of the 
guarantor, was derived not from the guarantee itself, but from a piece 
of evidence—the letter. If that letter was admissible at all, it was 
as matter of evidence, to go to the jury; and they were the proper 
triers of its force, weight and meaning. The court decided the fact 
of intention from evidence adduced ; which evidence and conclusion 
it was the province of the jury to weigh and decide upon for them- 
selves. The court, in the very same paragraph, says: “that, if the 
defendant intended to guaranty a bill to be drawn for 2000 dollars, 
he would not be liable upon a bill drawn for upwards of 4000 dollars.” 
And then instructs the jury that such was not his intention, but that 
he intended to guaranty a part of a large draft, &. This was 
deciding the whole question. The jury had nothing to do but to 
render a verdict against the defendant below. 


Mr Bell, for the defendants. ; 

It was objected, upon the trial, that the guarantee was for 2000 
dollars, and the bill drawn by Nightingale & Dexter was for 4250. 
The letter accompanying the guarantee, together with the bill for 
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4250 dollars, were offered in evidence to prove that Lee had en- 
gaged to guaranty 2000 dollars, part of a bill for a larger amount ; 
and it was “agreed” by counsel, that the effect of this evidence 
should be charged upon by the court. It was the opinion of the 
court, that the true construction of the guarantee was, that the 
guarantor intended to guaranty the payment of 2000 dollars, on a 
bill for a larger amount. 

It is difficult to see how there could be any doubt upon this point. 
The letter to P. B. Dexter ought to be regarded as full and satisfac- 
tory. In one part of the letter he says, “I have no objections to 
guaranty your bill, except it might affect my own operations. I, 
however, send you a guarantee for 2000 dollars, which you can use 
if you choose. The balance, I have no doubt, your friend Watson 
will do for you.” 

But it was objected, that no notice had been given by N. & J. 
Dick & Co. to Lee, the guarantor, that they accepted the guarantee, 
or that they had accepted a bill upon the faith of it; and the court 
charged that no such notice was necessary. 

There is no general rule of law applicable to the question pre- 
sented in the record. Every case of guarantee must be decided 
upon its own particular circumstances. The case of Douglass and 
others v. Reynolds and others, 7 Peters 113,is the only one in which 
the doctrine is assumed, that such notice, in all cases, is necessary and 
the right of the guarantor ; and in that case the question did not 
arise, and could not call for the serious attention of the court. That 
was clearly a case of a continuing guarantee ; in regard to which, 
so many considerations of convenience and fairness urge the reason- 
ableness of the doctrine, that the courts. have gone very far in ad- 
ding to and perfecting such contracts between parties, by assimilat- 
ing them to the conditional undertakings of indorsers and drawers of 
bills and notes. But in the case of a limited and specific guarantee, 
like the present, it is submitted, with deference, that there is no 
settled rule of law requiring notice to be given, either of the accept- 
ance of the guarantee, or that any liability has been assumed upon 
the faith of it. There are cases, unlike the present, however, in 
which it was proved that injury had been sustained by the want of 
such notice; and where it was ruled, that no notice having been 
given was a fatal omission. 

The transaction in the case before the court is peculiar. The precise 
natuse of it appears from the facts set forth in the bill of exceptions. 
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The bill, part of which was guarantied by Lee, was made to enable 
the drawers, Nightingale and Dexter, to raise funds in Tennessee ; 
and it was accepted by N. and J. Dick & Co. for their accommoda- 
tion, upon the faith of the guarantee. Lee does not give a guaratee 
to the holder of the bill, that the drawers shall accept, or when ac- 
cepted, that they shall pay it, or that the drawers shall pay the bill 
to the holders upon failure of the acceptor to pay—the usual case of 
guarantee : it is a contract of guarantee, collateral to, and separate 
from, the bill, entered into by Lee, who had no dealings with the 
drawers, that Nightingale and Dexter, the drawers of the bill, and 
who he knows, from thé very nature of the transaction had no funds 
in the hands of the acceptors, shall be punctual in providing funds 
to meet their own bill at maturity. 

He agrees, that if N. and J. Dick will draw a bill for the accom- 
modation of Nightingale and Dexter, and they should fail to make 
punctual provision for its payment, he would pay it, upon demand, 
himself. All the circumstances of the case, showed that when the 
guarantee was given, he could not doubt that it would be accepted, 
and acted upon. It was a presumption he was bound to act upon. 
If he had had notice that the bil! was accepted upon the faith of his 
guarantee, all he could have done would have been to urge Night- 
ingale and Dexter to make the necessary provision to meet the bill 
when due. N. and J. Dick & Co., upon the request, and the guar- 
antee of Lee, accepted a bill at six months for the accommodation of 
Nightingale and Dexter : it becomes due, and they have to pay it out 
of their own funds. 

The question is, shall they lose the benefit of his guarantee, or 
shall Lee escape responsibility upon the ground that no notice was 
given to him that his guarantee was accepted, or that a bill had 
been accepted upon the faith of it, until the maturity of the bill, and 
after payment of it out of their own funds by the acceptors, upon the 
default of the drawers to make the necessary provision. What law, 
or rule of law, created by judicial construction, compels such a re- 
sult, in the case of a Suarantee which does not appear upon the bill; 
and when the transaction is specific and single? It is respectfully 
submitted, that no case of this nature, has ever gone off upon such a 
principle. The general rule, in relation to notices, in the case of a 
guarantee not appearing upon a bill or note, is that the guarantor 
cannot object to the wantof it. That this is the doctrine recognized 
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by the writers upon this subject, may be seen in Chitty on Bills 204, 
229, 230, 259, and the cases there referred to. There is a distinc- 
tion between the rightsof guarantors who are parties to bills and notes, 
and those whose names do not appear upon them. Notice of a failure 
to accept or paya bill or note guarantied by a separate contract, does 
not appear to be required in any case. When the guarantor is party 
to the bill or note, the rule is not so strict as in an ordinary case of 
indorsement. It is going beyond all former rules and decisions in 
analogous cases, to require notice to be given to the guarantor, by an 
indorser or acceptor of a bill, that he took the bill, or became a party 
to it upon the faith of the guarantor, before there was any default of 
payment. 

It is also objected that demand of payment should have been made 
by N. and J. Dick & Co. of Nightingale and Dexter, and notice of 
failure to pay upon such demand given to Lee, before he could be 
charged. The undertaking of Lee was absolute, that Nightingale 
and Dexter should make punctual provision for the payment of the 
bill. Insome cases where the guarantor is a party to the bill, if the 
guarantee is absolute no notice is necessary. 20 Johns. Rep. 365. 

In all cases of guarantee it may be laid down as a general rule, 
that if the guarantor is not prejudiced by the want of notice he can- 
not object. 8 East 242; Chitty on Bills 259. 


Mr Justice Tuompson delivered the opinion of the Court. 

This case comes up on a writ of error from the circuit court of the 
United States for West Tennessee. It was a special action on the 
case, on a guarantee given by the plaintiff in error in favour of Night- 
ingale and Dexter. The declaration is special, stating that the 
defendant in the court below, by his guarantee bearing date the 24th 
of September in the year 1832, directed and addressed to the plain- 
tiffs below, requested them to accept the draft of Nightingale and 
Dexter for the amount of 2000 dollars, and thereby promised to gua- 
ranty the punctual payment of the same to that amount: and avers, 
that Nightingale and Dexter afterwards, on the 5th of October 1832, 
drew a bill on the plaintiffs below for 4250 dollars; and that, con- 
fiding in the promise of the defendant, they accepted the same, &c. 
The declaration contains a count alleging an agreement by the 
defendant to guaranty the payment of 2000 dollars, part of the 4250 
dollars; with the necessary averments to charge the defendant with 
the payment of the 2000 dollars. , 
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The defendant pleaded the general issue; and upon the trial of the 
cause, the plaintiff produced the following evidence : 


* Memphis, September 24th, 1832. 

“ Messrs N. & J. Dick & Co. 

“Gentlemen: Nightingale & Dexter, of Maury county, Tennes- 
see, wish to draw on you at six or eight months date. You will 
please accept their draft for 2000 dollars, and I do hereby guaranty 
the punctual payment of it. Very respeetfully your obedient servant. 

“SamvuEt B. Lee.” 


“ Nashville, October 5th, 1832. 
** Exchange for $4250 00. 
‘Six months after date of this first of exchange (second unpaid), 
pay to H. R. W. Hill, or order, 4250 dollars — cents, value received, 
and charge the same to account of yours, &c., 


“ NIGHTINGALE & Dexter. 
“To N. & J. Dick & Co., New Orleans.” 


The plaintiff also offered in evidence the following letter of the 
defendant, Samuel B. Lee; which letter was written upon the same 
sheet of paper with the guarantee, but on different parts of it. 


** Memphis, September 24th 1832. 

“Mr P. B. Dexter. 

* Dear Sir: Yours of the 15th inst. came to hand in due time. I 
was absent, or should have answered it.sooner. I left Mount Plea- 
sant sooner than I expected when I saw you last. I learned that 
my presence was wanted at Savannah, and putoph. I had cal- 
culated to get along with business without having any thing to do 
with drawing bills or with the bank; but there is no cash in this 
quarter, and our bills at the east are falling due, and I have no other 
alternative but to draw for what funds I am compelled to have, and 
may, during the winter (should I go largely into the cotton market), 
wish to draw for a considerable amount. I have no objections to 
guaranty your bill, except it might affect my own operations. I, 
however, send a guarantee for 2000 dollars, which you can use if 
you choose. The balance, I have no doubt, your friend Mr Watson 
will do for you. I would cheerfully do the whole amount, but 
expect to do business with that house, and do not wish to be cramped 
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in my own operations. Spun thread, also coarse homespun are in 
good demand. My compliments to Mrsand Miss Nightingale. Your 
friend, 
“Samvue B. Lee.” 


It was agreed by the counsel, that the bill of exchange and letter 
should go to the jury, and their effect, &c. be charged upon by the 
court. The plaintiff proved that N. & J. Dick & Co. accepted the 
above bill, upon the faith of the said guarantee, and that they had 
paid it, and gave notice to the defendant, that they looked to him 
for the money. The court charged the jury, that if the defendant 
intended to guaranty a bill of exchange to be drawn for 2000 dol- 
lars, he would not be liable for a bill drawn for upwards of 4000 
dollars. But if he intended to guaranty 2000 dollars of a bill to be 
drawn for a larger amount, then he would be liable for the 2000 
dollars. ‘That the court was of opinion, that the letter accompany- 
ing the guarantee was admissible in evidence, to explain whether the 
guarantor meant to guaranty a bill for 2000 dollars, or only 2000 
dollars in a bill fora larger amount. The court also charged the 
jury, that no notice, by N. & J. Dick & Co. to the defendant, that 
they i intended to accept, or had accepted and acted upon this gua- 
rantee, was necessary. To which opinion of the court the defendant 
excepted. 

The questions arising upon this case are : 

Ist, Whether this evidence will warrant the conclusion, that the 
defendant intended to guarantee 2000 dollars in a bill to be drawn 
for a larger sum. 

Qdly, Whether N. & J. Dick & Co. were bound to give notice 
to the defendant that they intended to accept, or had accepted and 
acted upon the guarantee. 

A guarantee is a mercantile instrument, and to be construed ac- — 
cording to what is fairly to be presumed to have been the under- 
standing of the parties, without any strict technical nicety. If the 
guarantee stood alone, unexplained by the letter which accompanied 
it, it would undoubtedly be limited to a specific draft for 2000 dollars, 
and would not cover that amount in a bill for a larger sum; but the 
letter which accompanied it fully justifies the conclusion, that the 
defendant undertook to guaranty 2000 dollars in a draft for a larger 
amount. The letter and guarantee were both written by the defend- 
ant, on the same sheet of paper, bear the same date, and may be 
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construed together, as constituting the guarantee. 7 Cranch’.89. 
This letter is obviously in answer to one received from Dexter, one 
of the firm of Nightingale & Dexter: for he says, “Your letter of the 
15th instant came to hand in due time, &c. I have no objection to 
guaranty your bill, except it might affect my own operations. I, 
however, send a guarantee for 2000 dollars, which you can use if you 
choose.” This was clearly in answer to an application to guaranty 
a larger sum; and admits of no other construction than that he should 
have no objection to guaranty the whole sum he requested, if he 
was not under apprehensions that it would affect his own operations. 
The bill not having been drawn until the 5th of October, eleven 
days thereafter, the letter must have referred to-a bill he wished to 
draw. But this is not all: he adds, “ The balance I have no doubt 
your friend, Mr Watson, will do for you.” The balance! What 
balance could this mean? Clearly the balance between the 2000 
dollars for which he sent the guarantee, and the amount of the sum 
mentioned in the letter for which he wanted a guarantee. And 
again he says: “I would cheerfully do the whole amount, but 
expect to do business with that house, and do not wish to be cramped 
in my own operations.” The whole amount! What amount is 
here referred to? This admits of no other answer, than that it was 
the amount of the sum mentioned in the letter he had written to 
Dexter, in which he requested a guarantee. The opinion of the cir- 
cuit court, therefore, upon the construction of the guarantee, was 
correct. 

The next question is, whether the plaintiffs were bound to’ give 
notice to the defendant, that they intended to accept, or had accepted 
and acted upon this guarantee. It is to be observed, that this guaran- 
tee was prospective: it looked to a draft thereafter to be drawn: and 
this question is put at rest by the decisions of this court. The case 
of Russel v. Clark’s Executors, 7 Cranch 91, was a bill in chancery 
to recover a sum of money upon a guarantee alleged to grow out of 
several letters, written by Clark & Nightingale, to Russel. The 
court say, “ We cannot consider these letters as constituting a contract 
by which Clark & Nightingale undertook to render themselves liable 
for the engagements of Robert Murray & Co. to Nathaniel Russel. 
Had it been such a contract, it would certainly have been the duty 
of the plaintiff to have given_immediate notice to the defendant, of 
the extent of hisengagements.” Although the point now in question 
was not precisely the one before the court in that case, as there was 
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no contract of guarantee made out, yet it is laid down as a settled 
and undisputed rule. ‘The case of Edmondson v. Drake & Mitchell, 
5 Peters 624, was an action founded on a letter of credit, given by 
Edmondson to Castello & Black, as follows:— Gentlemen : The 
present is intended as a letter of credit in favour of my regarded 
friends, Messrs. J. & T. Robinson, to the amount of 40 or 50,000 
dollars; which sum they may wish to invest through you in the 
purchase of your produce. Whatever engagements these gentlemen 
may enter into, will be punctually attended to.” 

On the trial, the court was requested to instruct the jury, that in 
order to make the defendant liable to the plaintiff under the con- 
tract, they were bound by the law merchant to give him due notice, 
Upon this prayer the court was divided, and the instruction was not 
given: and this court decided that the instruction ought to have.—y 
been given. — The court said it would indeed be an extraordinary 
departure from that exactness and precision which peculiarly distin- 
guish commercial transactions ; which is an important principle in 
the law and usages of merchants; if a merchant should act on a 
letter of this character, and hold the writer responsible without giving 
notice to him that he had acted on it.) The authorities on this point, 
say the court, unquestionably estabtfSh this principle, And again, 
the dase of Douglass and others v. Reynolds and others, 7 Peters 125,° 
was an action upon a guarantee ; and the court was requested to 
instruct the jury, that to enable the plaintiff to recover on the letter 
of guarantee, they must prove that notice had been given, in a sea- 
sonable time after said letter of guarantee had been accepted by 
them, to the defendant, that the same had been accepted. This 
instruction the court below refused to give ; and this court say the 
instruction asked was correct, and ought to have been given. That ' 
a party giving a letter of guarantee has a right to know whether it 
is accepted ; and whether the person to whom it is addressed means 
to give credit on the footing of it or not. It may be most material, 
not only as to his responsibility, but as to future rights and proceed- 
ings. It may regulate in a great measure his course of conduct, 
and his exercise of vigilance in regard to the party in whose favour 
it is given. Especially it is important in case of a continuing gua- 
rantee, since it may, guide his judgment in recalling or suspending 
it. This last remark by no means warrants the conclusion tham> 
notice is not necessary in .a guarantee of a single transaction ; but 
only that the reason of the rule applies more forcibly to a continuing 
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guarantee. It is unnecessary, after such clear and decided autho- 
rities in this court on this point, to fortify it by additional adjudica- 
tions. We are not aware of any conflict of decisions on this point ; 
and if there are, we see no reason for departing from a doctrine so 
long and so fully settled in this court. 

We do not mean to lay down any rule with respect to the time 
within which such notice must be given. The same strictness of 
proof is not necessary to charge a party upon his guarantee, as would 
be necessary to support an action upon the bill itself; when by the 
law merchant a demand upon, and refusal by the acceptors must be 
proved in order to charge any other party upon the bill. 8 East 245. 
There are many cases where the guarantee is of a specific existing 
demand by a promissory note or other evidence of a debt; and such 
guarantee is given upon the note itself, or with a reference to it and 
recognition of it; when no notice would be necessary. The guaran- 
tor, in such cases, knows precisely what he guaranties, and the ex- 
tent of his responsibility ; and any further notice to him would be 
useless, 14 Johns. Rep. 349; 20 Johns. 365. But when the guarantee 
is prospective, and to attach upon future transactions ; and the gua- 
rantor uninformed whether his guarantee hasbeen accepted and acted 
upon or not, the fitness and justice of the rule requiring notice is 
supported by considerations that are unanswerable. 

We are accordingly of opinion that the circuit court erred in de- 
ciding that notice was not necessary ; and that the judgment must 
be reversed. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of West 
Tennessee, and was argued by counsel; on consideration whereof, 
it is ordered and adjudged by this court, that the judgment of the 
said circuit court in this cause be, and the same is hereby reversed ; 
and that this cause be, and the same is hereby remanded to the said 
circuit court for further proceedings. 
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Exv1za Brown, APPELLANT Vv. Frances SwANN, ADMINISTRATRIX 
me or Witiiam T. Swann, ann Ricuarp B. ALEXANDER. 
of 
ld The statute of Virginia against usury, provides that “any borrower of money or 
he goods, may exhibit a bill in chancery against the lenders, and compel them to dis- 
cover on oath the money they really lent; and all bargains, contracts or shifts 
be which shall have passed between them relative to such loan or the repayment 
5. thereof, and the interest and consideration of the same : and if thereupon it shall 
1g appear that more than lawful interest was reserved, the lender shall be obliged to 
-h accept his principal money without interest or consideration, and pay costs; but 
: shall be discharged of all the other penalties of this act.” The complainants in 
id the circuit court of the county of Alexandria, in the District of Columbia, filed a ~ 
a- bill to obtain relief under the statute, against an alleged usurious loan; and made 
c. a contingent and prospective offer to pay the principal, when the affairs of the intes- 
6 tate (the borrower) ‘“‘ would admit it ;’’ and there was no averment that the com- 
plainants were unable to prove the facts sought from the conscience of the defend- 
e ants, by other testimony. Held, that the bill was deficient in material averments, 
~ essential to all such bills of discovery. 
d When the legislature of Virginia passed the statute, it fixed the nature and extent of 
the jurisdiction of a court of equity to compel a discovery, upon oath, from an in- 
7. terested party, in a suit either at law or in equity ; and the rules which equity had 
prescribed to itself to enforce its jurisdiction in this regard. It knew the distine- 
- tion between a bill for such discovery, from other bills in chancery ; which are also 
1 bills for discovery. One of the former is a bill for the discovery of facts alleged to 


exist only in the knowledge of a person, a party to a private transaction with the 
person seeking the disclosure, essential to the establishment of a just right in the 
latter, and which would be defeated without such disclosure. In other words, it is 
a bill to discover facts, which cannot be proved, according to the existing forms of 
procedure at law. The jurisdiction of a court of equity, in this regard, rests upon 
the inability of the courts of common law to obtain, or to compel such testimony to 
be given. It has no other foundation: and whenever a discovery of this kind is 
sought in equity, ifit shall appear that the same facts could be obtained by the pro- 
cess of the courts of common law, it is an abuse of the powers of chancery to in- 
terfere. The courts of common law having full power to compel the attendance 
of witnesses; it follows that the aid of equity can alone be wanted, for a discovery 
in those cases where there is no witness, to prove what is sought from the con- 
science of an interested party. Courts of chancery have established rules for the 
exercise of their jurisdiction, to keep it within its proper limits ; and to prevent it 
from encroaching upon the jurisdiction of the courts of common law. 

The rule to be applied to a bill seeking a discovery from an interested party, is, that 
the complainant shall charge in his bill, that the facts are known to the defendant, 
and ought to be disclosed by him; and that the complainant is unable to prove them 
by other testimony: and when the facts are desired to assist a court of law in 
the progress of a cause, it should be affirmatively stated in the bill, that they are 
wanted for such purpose. 
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The general rule is, that after a verdict at law, a party comes too late with a bill of 
discovery. There must be a clear case of accident, surprise or fraud, before equity 
will interfere. Such now is the established doctrine in England, and has been for 
a longer time the doctrine in the United States. And the doctrine, as applied to 
a case for relief from usury, is, that a defendant sued at law on a contract alleged 
to be usurious, will not be entitled to a bill of discovery if he suffers a verdict and 
judgment to be taken against him; and especially when he does so without making 
a defence at law. The reason of the rule is, that the proof of usury is a good de- 
fence at law: and when it is in the knowledge of the defendant, no satisfactory 
reason can be given why the discovery was not sought while the suit was pending. 
Whenever a party seeking a discovery had knowledge of the facts during the pen- 
dency of a suit at law, equity will not permit him to do so afterwards to enjoin a 
judgment. 


ON appeal from the circuit court of the United States for the Dis- 
trict of Columbia in the county of Washington. 


This case was argued by Mr Key, and Mr Jones, for the appel- 
lant; and by Mr E. J. Lee, and Mr Swann, for the appellees. 





























Mr Justice Wayne delivered the opinion of the Court. 
This is an appeal from the circuit court of the United States for 
the District of Columbia and county of Alexandria. 

The bill of the appellees, who were the complainants in the circuit 
court, is for an injunction to stay further proceedings on a judgment 
at law, confessed by the appellees to the appellant. 

The bill states that the intestate, William T. Swann, in his life 
time, in October 1819, proposed to borrow from the appellant 2300 
dollars, and pay her for the use of the money at the rate of ten per 
centum perannum. ‘That the appellant agreed to the proposition. 
1000 dollars were secured by a ground rent of 152 dollars per an- 
num, on a lot in Alexandria; and the balance of the loan by a bond, 
bearing an interest of six per cent per annum, with William B. 
Alexander and Richard B. Alexander as securities. The intestate 
died in October 1820; and in June 1821, his administratrix paid the 
appellant 230 dollars; in August following, she paid the further 
sum of 1055 dollars and 30 cents, to which she udds 115 dollars, be- 
lieved by her to have been paid by the intestate before his death. 
After these payments, the appellant brought separate suits upon the 
bond for 1300 dollars, against the administratrix, and the securities 
tothe bond. The bill then states, that the appellees “ felt them- 

~ selves at a loss to know what course to pursue in defence of the said 
suit. That they had been advised that the transaction between the 








ill of 
quity 
on for 
ed to 
leged 
t and 
king 
1 de. 
story 
ling. 
pen- 
in a 


Jis- 


el. 








JANUARY TERM 1836. 499 


[Brown v. Swann.] 
defendant and your oratrix’s late husband, was usurious ; and they 
understood from their counsel, that if the case was defended at law, 
upon that ground, and they should succeed, that the debt would be 
lost to the defendant. That your oratrix and orator were not dis- 
posed to push the matter to this extremity ; your oratrix knew that 
her late husband had received the money, and she wished, at all 
events, that the amount borrowed should be returned to the defend- 
ant; and your oratrix’s counsel, understanding her wishes, agreed, 
as he informed her, at the bar, at the time the judgment was ren- 
dered upon the bond, with the counsel of the defendant, and in the 
presence and hearing of the court, that your oratrix’s plea of usury 
should be withdrawn, and a judgment rendered on the bond ; with 
an understanding, that your orator and oratrix should have the pri- 
vilege of resorting to a court of equity, to have the claim settled 
upon the same principles, as if she had instituted against the defend- 
ant a bill in chancery for the discovery of the usury. Your oratrix 
and orator have been advised that they are bound, in a court of 
equity, to pay nothing more than the principal debt, and that they 
are entitled to have credit for the moneys which she has paid, to be 
deducted out of the sum of 2300 dollars, loaned as aforesaid ; and 
only bound to pay the balance of principal, after such deduction 
shall have been made.” The bill further states, that if a settlement 
could be made upon these principles, that the oratrix would hold 
herself bound to pay “the balance which might be due, as soon as 
the affairs of the estate would admit it.” That the defendant has 
issued an execution against your oratrix, and a separate execution 
against Richard B. Alexander and William B. Alexander, for the 
whole amount of the bond upon which the judgment at law was 
rendered ; claiming not only the full amount of the debt, but the in- 
terest upon the same; and is about to enforce the execution against 
herself and the securities. The bill concludes with a prayer, “ that 
the defendant may, upon her corporal oath, true and perfect answers 
make to the several allegations of the bill and the matters therein 
charged, as if the same were again repeated, and she were interro- 
gated thereto; that the complainants might have an injunction 
from the court, restraining the defendant from proceeding further 
upon the judgment, and from executing the same in any manner ; 
and that the defendant may render a true and perfect account of all 
moneys received by her, on account of the aforesaid debt.” Upon 
filing the bill, the court granted an injunction. At a subsequent 
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court, the injunction, on motion of the defendant, was in part dis- 
solved ; and the defendant filed a demurrer and answer to the bill. In 
the answer the usury is denied. The complainants filed excep- 
tions to the answer. The injunction was then dissolved, and liberty 
was given to the defendant to prosecute her judgment at law. At 
the same time, on complainants’ motion, leave was given to amend 
their bill, and to prosecute the suit thereon; and the cause was re- 
turned to the rules for further proceedings. The defendant’s de- 
murrer to the complainants’ bill, and the complainants’ exceptions to 
the answer, were then set down for argument. The cause was 
argued upon the demurrer and exceptions: and in the June term of 
the court, in 1828, the judges were of opinion, that the court had 
jurisdiction “ of the cause in equity, by virtue of the third section of 
the statute of usury of Virginia; although the plaintiffs have not 
stated in the said bill, that they cannot prove the usury without the 
aid of the defendant’s answer; and although judgment had been 
rendered at law: and the court ordered the demmurrers to be overruled, 
so far as they proceed upon these grounds.” The plaintiffs had 
leave foamend their bill, and the injunction was reinstated as to the 
whole amount of the judgment in the bill mentioned, except the 
sum of 899 dollars and 70 cents. The supplemental bill was filed, 
and the defendant put in a demurrer and answer thereto. 

We do not think it necessary to refer particularly to the supple- 
mental bill, or to the demurrers and answers of the defendant to 
either the original or amended bills, or to the intermediate proceed- 
ings in the cause. The court made its final decree in December 
1832 ; and in it, and the orders overruling the demands, has put the 
case upon two points; which, contrary to the opinion of the court, 
we think so decidedly in favour of the appellant, that we need not go 
further. In both, the circuit court was of opinion that the court had 
jurisdiction of the cause, by virtue of the third section of the statute 
of Virginia, against usury; and in the first order overruling the de- 
murrers, it added, “although the plaintiffs have not stated in their bill 
that they cannot prove the usury without the aid of the defendant’s 
answers, and although judgment has been rendered at law.” 

The third section of the statute is in these words : * any borrower 
of money or goods may exhibit a bill in chancery against the lend- 
ers, and compel them to discover on oath the money they really 
lent, and all bargains, contracts or shifts which shall have passed 
between them relative to such Joan or the repayment thereof, and 
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the interest and consideration for the same ; and if thereupon it shall 
appear that more than lawful interest was reserved, the lender shall 
be obliged to accept his principal money without interest or conside- 
ration, and pay costs ; but shall be discharged of all the other penal- 
ties of this act.” 

The first question then to be considered is, can the bill of the 
complainants be brought within the operation of the section. We 
think not. Besides only making the contingent and prospective 
offer to pay the principal, when the affairs of the intestate “ would 
admit of it;” which is altogether insufficient, as any other indefinite 
offer or acknowledgement of obligation to pay the principal would 
be: the bill is deficient in the material averment, essential to all such 
bills of discovery as this is, that the complainants are unable to prove 
the facts sought from the conscience of the defendant by other testimony ; 
but on the contrary, facts are stated in it from which a different 
presumption may be fairly raised. 

When the legislature of Virginia passed the statute, it fixed the 
nature and extent of the jurisdiction of a court of equity to compel 
a discovery, upon oath, from an interested party, in a suit either at 
law or in equity, and the rules which equity had prescribed to itself 
to enforce its jurisdiction in this regard. It knew the distinction 
between a bill for such discovery, and other bills in chancery ; which 
are also bills for discovery. One of the former is a bill for the disco- 
very of facts alleged to exist only in the knowledge of a person, a 
party to a private transaction with the person seeking the disclosure ; 
essential to the establishment of a just right in the latter, and which 
would be defeated without such disclosure. In other words, it is a 
bill to discover facts, which cannot be proved, according to the ex- 
isting forms of procedure at law. The jurisdiction of a court of 
equity, in this regard, rests upon the inability of the courts of com- 

mon law to obtain, or to compel such testimony to be given. It has 
no other foundation : and whenever a discovery of this kind is sought 
in equity, if it shall appear that the same facts could be obtained by 
the process of the courts of common law, it is an abuse of the powers 
of chancery to interfere. The courts of common law having full 
power to compel the attendance of witnesses ; it follows that the aid 
of equity can alone be wanted for a discovery in those cases where 
there is no witiz2ss, to prove what is sought from the conscience of 
an interested patty. Courts of chancery have then established rules 
for the exercise of this jurisdiction, to keep it within its proper limits, 
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and to prevent it from encroaching upon the jurisdiction of the courts 
of common law. 

The rule to be applied to a bill seeking a discovery from an inte- 
rested party, is; that the complainant shall charge in his bill, that 
the facts are known to the defendant, and ought to be disclosed by 
him, and that the complainant is unable to prove them by other testimony ; 
and when the facts are desired to assist a court of law in the 
progress of a cause, it should be affirmatively stated in the bill that 
they are wanted for such purpose. Such is the rule in Virginia; as 
may be seen in Duval v. Ross, 2 Munf. 290; and in Bass v. Bass, 4 
Hen. & Muntf. 478: and it will be applied to the construction of the 
third section of the statute against usury, upon the authority of her 
own courts. 

Many other authorities to the same purpose might be cited from 
English and American reports. Unless such averments are re- 
quired, is it not obvious that the boundaries between the chancery 
and common law courts would be broken down; and that chan- 
cellors would find themselves, under bills for a discovery from an 
interested party, engaged in the settlement of controversies, by evi- 
dence aliunde, which the common law courts could have procured, 
under the process of a subpeena: in delaying proceedings at law, by 
pretences that a discovery is wanted, for the sake of justice: and in 
enjoining judgments, upon indefinite allegations of the plaintiff hav- 
ing a knowledge of facts which give to a defendant an equity to be 
released : though the defendant might have availed himself of the 
evidence of third persons to establish the same facts, in the progress 
of the cause, or of the powers of chancery to procure them, by a dis- 
covery, to assist the court in deciding it; which last is the case now 
under consideration. 

The section of the statute then, under which the circuit court 
entertained this bill, and enjoined the judgment, should be so 
construed, as to give the benefit of it to a borrower, only in those 
cases in which a complainant seeking for a discovery avers that 
he is unable to prove the facts by other testimony. There is one 
strong reason too for applying this rule to a borrower seeking relief 
under this law; and it is, that it permits him to make an appeal 
to the conscience of the lender, upon terms more favourable than he 
could have done in equity, to relieve himself from an usurious con- 
tract, before this statute was passed. The lender, upon making the 
discovery, is to receive his principal, without any interest ; and is to 
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pay costs. This advantage given to the borrower, must be viewed 
by a court of equity in the nature of a penalty, upon the same prin- 
ciple that other forfeitures, imposed by statutes agaiust usury, are 
viewed as penalties, which equity will not assist to enforce at all, 
much less by any evidence aliunde. If the lender denies the usury 
charged upon his oath, the oath should decide the question before 
the chancellor. If it be not so, equity will be converted by the section 
into an assistant for the enforcement of a penalty : which has never 
been its province. 

By limiting the operation of the section to a denial upon the oath 
of the defendant, the harmony of chancery, jurisdiction to its civil 
law original is preserved : and surely it is not unreasonable, that a 
complainant’s bill, seeking a discovery, for the want of all other tes- 
timony, should be not retained after the answer has denied the matter 
sought. So it was decided in this court, in the case of Russell v. 
Clarke, '7 Cranch 79; and the same position is laid down by other 
courts. Ferguson v. Walters, 3 Bibb 303; Nourse v. Gregory, 3 
Litt. 378 ; and in Hawkins’s Executors v. Sumpter, 4 Dessaus. 105. 

We think, too, that this construction of the operation of this sec- 
tion is justified by its letter. The words “and if thereupon it shall 
appear, more than lawful interest was reserved ;” have a direct 
reference to the oath of the lender denying the usury charged, and 
are exclusive of evidence aliunde, to establish it. 

Such proof has heretofore been only used to advance the policy of 
statutes against usury in courts of common law, as for the greater 
purposes of strict justice between borrowers and lenders in courts of 
equity. Unless a statute then, in so many words, or by an inference 
which does not admit of a doubt, commands the courts of equity in 
Virginia to give relief from usurious contracts, by evidence aliunde, 
without requiring the borrower to pay principal and interest; the law 
should not be so construed. The great principles of equity, securing 
complete justice, should not be yielded to light inferences, or doubt- 
ful construction. 

But the section under review should have a strict construction as 
to the relief intended to be given by it to a borrower ; because it is 
not a law in furtherance of strict justice between the borrower and 
lender. The former has by it, upon the discovery of the usury by 
the lender, the use of the money without paying the interest fixed 
by the law as a fair compensation for the loan of money. Strict 
justice requires from the party claiming to be released by equity, 
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that he should do equity: and in cases of usury, relief has here- 
tofore only been given upon the payment of principal and interest. 
Shall then a construction be given to this section by which a 
borrower may in all cases, even after judgment has been ob- 
tained against him, resort to a court of equity in Virginia to estab- 
lish his statutory right, by evidence aliunde, to be relieved from 
the payment of interest upon money of which he has had the use. 
If he has such proof, let it be used in a court of common law, to 
get under the statute still greater adyantages from the lender; to 
throw upon him all the forfeitures and penalties of the act. This 
would be to advance the policy of the law to the full extent of what 
it is intended to prohibit ; and to embrace the state in the forfeitures 
which may be recovered. He should not be allowed to use it for 
his own interest, exclusively, in a court of equity; by which a result 
follows far short of those sanctions existing in the law to restrain and 
to punish what it declares to be an offence. It seems to us, that this 
section was intended to give to a borrower relief from an usurious 
contract, by an appeal to the conscience of the lender for a discovery ; 
when the former from the want of all other testimony, is obliged to 
refer his cause to the oath of his adversary in a bill of discovery ; 
and that oath decides the question before the chancellor: and that 
it was not intended to exclude the ordinary interference of a court of 
equity, between borrowers and lenders in usurious contracts, to en- 
force the payment of the principal, and that interest, which the statute 
itself fixes as a fair rate of compensation for the loan of money. 
The fact of the legislature having released the lender from all other 
penalties in the act, except the loss of interest, can make nothing 
against the construction of the statute: for that is only the conse- 
quence of the inability of every legislature in this country to compel 
a person to make a discovery, by which he may be subjected to legal 
pains, penalties or forfeitures. 

The construction now given to the section is that which has been 
given to it by the court of appeals in Virginia, in the case of Marks 
v. Morris, 2 Mun. 507. The points decided in that case, and that 
particularly which has been under our consideration, in this; have 
been questioned by judges of the same court ; but the case has never 
been overruled. In our opinion, from an examination of all the 
cases since in the court of appeals, down to the case of Fitzhugh v. 
Gordon, 2 Leigh 626 ; the reasoning of the first is not shaken. 

We come now briefly to consider the question whether the com- 
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plainant can have relief in equity, the transaction having been car- 
ried into judgment. We think he can not. The bill states the 
circumstances under which the judgment was confessed. There 
was neither accident nor surprise. The plea ef usury was with- 
drawn, and the judgment confessed, in the belief, by the defendants, 
that they might afterwards resort to a court of equity to prove the 
usury ; and upon the entry of the judgment there is annexed a re- 
servation in terms for a resort to equity. That such reservation was 
made by any understanding with the counsel of the plaintiff at law, 
is denied by him: and the court had no authority to make it a part 
of the record, so as to give any benefit to the complainants. 

The right to resort to a court of equity for relief under the statute to 
its full extent, exists independently of any reservation of the courts of 
common law, when relief is asked in time. The courts of common 
law can neither add to nor take away from the right: nor by any 
qualification of their judgments, give parties any right to be relieved 
from them in equity, contrary to its established principles. 

We do not think, therefore, the reservation in this instance upon the 
record a matter of any consequence. The question is, can the com- 
plainants have any reliefin equity against the judgment. The gene- 
ral rule is, that after a verdict at law a party comes too late with a bill 
of discovery. Duncan v. Lyon, 3 Johns. Cha. 355; Bailone v. Brent, 
1 Vern. 176. There must be a clear case of accident, surprise or fraud, 
before equity will interfere. In the case of Prothew v. Forman, 2 
Swanst. 227, the lord chancellor says: “if a defendant has a good 
legal defence, but the matter has not been tried at law; it becomes 
a serious question whether a party who being competent does not 
choose to defend himself at law, can come into equity and change 
the jurisdiction. Consider the effect : he might not have succeeded 
at law ; but by coming into equity he secures so much additional 

time.” In the same case the chancellor says: “ Lord Thurlow was 
very tenacious of the doctrine, that a party who had an opportunity 
of a trial at law, and would not avail himself of it; could not come 
here.” Such now is the established doctrine in England, and has 
been for a longer time the doctrine in the United States. And the 
doctrine, as applied to a. case for relief from usury, is, that a defen- 
dant sued at law ona contract alleged to be usurious, will not be 
entitled to a bill of discovery, if he suffers a verdict and judgment 
to be taken against him ; and especially when he does so without 
making a defence at law. The case of Thompson v. Berry and 
VOL. X.—3 0 
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Van Buren, 3 Johns. Ch. 395, is one directly in point; meeting the 
case before us also in this, that an injunction will not be granted 
against a judgment where a party seeks a discovery of usury, and 
claims a return of the excess beyond the legal interest. The reason 
of the rule is, that the proof of usury is a good defence at law ; and 
when it is in the knowledge of the defendant, no satisfactory reason 
can be given why the discovery was not sought while the suit was 
pending. It is our opinion then that whenever a party seeking a 
discovery had knowledge of the facts during the pendency of a suit 
at law, equity will not permit him to do so afterwards to enjoina 
judgment. 

The bill will be ordered to be dismissed, and the injunction is 
dissolved. | 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the District of Colum- 
bia, holden in and for the county of Alexandria, and was argued by 
counsel ; on consideration whereof, it is ordered, adjudged and de- 
creed by this court, that the decree of the said circuit court in this 
cause be, and the same is hereby reversed and annulled. And this 


court, proceeding to render such decree as the said circuit court ought 
to have rendered in the premises, doth order, adjudge and decree 
that the order for a perpetual injunction be, and the same is hereby 
dissolved ; and that the bill of the complainants in this cause be, 
and the same is hereby dismissed ; and that this cause be, and the 
same is hereby remanded to the said circuit court, with directions to 
the said court to carry this decree into effect. 
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Tue Cotumsia INsuRANCE Company or ALEXANDRIA, PLAINTIFFS 


IN ERROR v. JosEPpH W. LAWRENCE, WHO SURVIVED THOMAS 
PoINDEXTER. 


There is no principle of law or of equity by which a mortgagee has a right to claim 
the benefit of a policy, underwritten for the mortgagor on the mortgaged property, 
in case of loss by fire. It is not attached, or an incident to his mortgage. It is 
strictly a personal contract for the benefit of the mortgagor, to which the mort- 
gagee has no more title than any other creditor. 

The mortgagee of property insured against loss by fire, is a competent witness in an 
action against the insurers to recover a loss, alleged to have been sustained by the 
destruction of the property insured. 

One of the fundamental rules of an insurance company, insuring against loss by fire, 
provided, that any persons insured sustaining a loss by fire “ shall, as soon as possi- 
ble thereafter, deliver in as particular an account of their loss, or damage, signed 
with their own hands, as the nature of the case will admit of, and make proof,” &c., 
‘‘ and shall procure acertificate under the hand of a magistrate,” &c. “not concern- 
ed in such loss,” &c., “ importing that they are acquainted with the character and 
circumstances of the persons insured,” d&c.; ‘¢and until such affidavit and certifi- 
cate are produced, the loss claimed shall not be payable,” &c. Held, that the words, 
‘¢as soon as possible,” cannot be drawn down to fix the construction of the clause 
respecting the certificate. The true intent and meaning of it is, that the certificate 
must be procured within a reasonable time after the loss. It would be a most in- 
convenient course to adopt a different construction, not required by the terms of the 
clause or the context; as it would make the material inquiry, not the production 
of the certificate, but the possible diligence in proving it. The assured isnot 
entitled to receive or to sue for the loss until the certificate is obtained ; for it is a 
condition precedent to his right of action. The language is, “ and until such affi- 
davit and certificate are produced, the loss claimed shall not be payable.”” And 
besides, in the body of the policy it is expressly provided : “ such loss and damage 
as the assured shall be entitled to receive by virtue of the policy, shall be paid 
within sixty days after notice and proof thereof made by the assured, in conformity 
to the conditions of the company subjoined to the policy.” So that it is manifest 
that the assured could not be entitled to maintain any action until he had furnished 
all the preliminary proofs: so that the delay is not injurious to the company, but 
solely to the assured, by depriving him of his right to judgment until it is pro- 
cured. 

In a former action against the same company, by the same plaintiff, on the same 
policy of insurance, “a certificate,”’ intended to be a compliance with the require- 
ments of the ninth fundamental article in the policy ; was left with the insurance 
company by the assured, and no objection was made to it at the time it was deli- 
vered, or until after suit brought on the policy, and the case was on trial be- 
fore ajury. Upen a writ ef errer, the judgment ef the ceurt below was reversed ; 
for error in the instructions given by the circuit court to the jury, on the trial. 
The plaintiffs, on the mandate of the supreme court ordering a venire facias de novo 
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coming into the circuit court, discontinued the suit. They immediately procured 
and presented to the insurance company, another certificate in precise conformity 
with the requirements of the article. The court were of opinion that under all 
these facts and circumstances, the non-production of the certificate, at an earlier 
period, was fully accounted for, and that the proper certificate was procured within 
a reasonable time. The first certificate was procured shortly after the loss, and 
presented to the company, which then made no objection to it. The objection to 
it was first taken at the trial in the circuit court in the former suit. The court 
were then of opinion, that the previous conduct of the company amounted to evi- 
dence proper to be left to the jury, of a waiver of any objection to the certificate. 
The court reversed the judgment on that point; and almost contemporaneously 
with the annunciation of that decision, the new certificate was obtained. The non- 
production, then, of the proper certificate was occasioned, not by any laches pro- 
perly imputable to the party, but by the omission of the company to give notice of 
the defect, and of the mistaken confidence placed by the party in the company 
itself. 
The decision of this court in the case of Lawrence v. The Columbia Insurance 
Company, 2 Peters’s Rep. 47, referred to; and the principles laid down in that 
case relative to representations by the assured to the assurers, re-affirmed 
‘Whenever the nature of the interest of the assured would have, or might have a real 
influence upon the underwriter, either not to underwrite at all, or not to under- 
write except at a higher premium, it must be deemed material to the risk: and if 
so, the misrepresentation or concealment of it will avoid the policy. One of the 
tests, and certainly a decisive test whether a misrepresentation or concealment is 
material to the risk ; is to ascertain whether, if the true state of the property or title 
had been known, it would have enhanced the premium. If it would, then the 
misrepresentation or concealment is fatal to the policy. é 
X In relation to insurances against fire on land, the doctrine seems to have prevailed, 
for a great length of time, that they cover losses occasioned by the mere fault and 
negligence of the assured and his servants, unaffected by any fraud or design. 
A loss by fire, occasioned by the mere fault and ‘negligence of the assured, or his 
\ = or agents, and without fraud or design, is a loss within the policy, upon 
e general ground that the fire is the proximate cause of the loss ;.and also upon 


the ground that the express exceptions in policies against fire, leave this within 
the scope of the general terms of such policies. 

The decision of this court in 2 Peters’s Rep. 26, 53, 56, as to the effect of a misde- 
scription of property insured, on the liability of insurers against loss by fire; re- 
affirmed. 


IN error to the circuit court of the United States for the District of 
Columbia, in the county of Alexandria. 

At January term 1829, a suit between the same parties was before 
this court, on a writ of error. 2 Peters 25. It was an action insti- 
tuted by Lawrence, the survivor of Lawrence and Poindexter, on a 
policy of insurance against fire, to recover from the Columbia Insu- 
rance Company of Alexandria, the amount of a loss sustained by 
them by the destruction of a mill by fire; alleged to have been duly 
insured by the defendants. A verdict and judgment had been ren- 
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dered in favour of the plaintiff; and on the case coming into’this 
court, the judgment of the circuit court of the county of Alexandria 
was reversed, and the case was remanded to that court with direc- 
tions to award a venire facias de novo. The mandate of this court 
stated, that the circuit court erred in instructing the jury, that the 
interest of the assured in the property insured is such as is described 
in the original offer for insurance and in the policy : and also in this, 
that the said circuit court erred in this, in the opinion to the jury, 
that the evidence was sufficient to be left to them, from which they 
might infer that the defendants waived the objections to the certifi- 
ficate and other preliminary proof required by the ninth rule annexed 
to the policy. 

On the coming in of the mandate, November 5th, 1830, the plain- 
tiff in the circuit court discontinued the suit, 

In September 1831, Joseph W. Lawrence, survivor of Lawrence 
and Poindexter, instjtuted another suit against the same defendants, 
on the same policy of insurance ; and after various pleadings and de- 
murrers, &c. the case was tried by a jury in October 1834, and a ver- 
dict and judgment entered for the plaintiff. 

The defendants excepted to the charge of the court, in two bills 
of exceptions ; and they prosecuted this writ of error. 


The case brought up by this writ of error was in all respects the 
same with that which was before the court in 1829: with the excep- 
tions fully stated in the opinion of the court. 


The case was argued by Mr Jones, for the plaintiffs in error; and 
by Mr Swann and Mr Berry, for the defendant. 


Mr Justice Story delivered the opinion of the Court. 

This is a writ of error to the circuit court of the District of Colum- 
bia, for the county of Alexandria. 

The original action was assumpsit, nena by the defendant in 
error against the insurance company, upon a policy of insurance, 
against fire underwritten by the company, on the 9th of April 1823, 
whereby the company insured for the defendant in error, and his 
partner, Poindexter (since deceased), 7000 dollars on their stone mill, 
called the Elba mill, four stories high, situated on an island about a 
mile from Frederickburg, in Virginia. The declaration averred a 
total loss by fire, on the 14th of February 1824. 

There was a former suit brought on the same policy, against the 
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company, in which the plaintiff obtained a verdict and judgment. 
That judgment was brought before this court on a writ of error, in 
January term 1829: and the judgment was reversed. The cause 
will be found fully reported, with the grounds of the reversal, in the 
second volume of Mr Peters’s Reports. (2 Peters’s Rep. 26, et seq.) 
One of the grounds of that reversal was the omission, before the suit 
was commenced, to procure a certificate from a magistrate, in com- 
pliance with the ninth fundamental article of the rules of the com- 
pany: upon which the policy was made; and to which those rules 
were annexed, as a part of the conditions of the contract. On the 
14th of February 1829 (after the reversal, and the reason thereof 
were made known), being five years after the loss; a new certificate 
was obtained from Mr Hooe, a magistrate of the county in which 
the mill was situated. The original suit was afterwards disconti- 
nued in the circuit court, on the 5th of November 1830. The pre- 
sent suit was afterwards commenced in September 1831. 

In the court below, various pleas were interposed by the company, 
upon some of which there were issues to the country ; and others, 
which were special, eventuated in demurrers. Upon the former, a 
verdict was at the trial found for the plaintiff; and upon the latter, 
(as well as upon the verdict) judgment was ultimately pronounced 
in favour of the plaintiff. Bills of exceptions were also taken at.the 
trial upon various points of law raised in argument ; and the correct- 
ness of the ruling of these points, raised both upon the special plead- 
ings and upon the trial of the issues of fact, are upon the present writ 
of error brought before us for revision. All the leading facts of the 
case, except the new certificate of Hooe beforementioned, and the 
testimony of Joseph Howard (which will hereafter be a subject of 
comment, upon the inquiry as to his competency), are precisely the 
same as were before us upon the writ of error in 1829. And as the tes- 
timony of Howard, if admissible, does not in our opinion at all vary 
the operation and pressure of the point of law in the case; we deem 
it unnecessary to do more than to refer to the case, as reported in 
Peters’s Reports, for all the material facts. It may be proper, how- 
ever, to state, that it was then decided that there was no waiver by 
the company of their right to the preliminary proofs, required by the 
ninth article of their rules; and that the assured had an insurable 
interest. 

In examining the case presented by the present writ of error, we 
shall endeavour to strip it of the artificial and complicated form in 
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which it comes before the court: and instead of wandering through 
the maze of special pleadings and exceptions with which the merits 
of the case are incumbered, and under which indeed they seem 
almost buried; we shall consider the material questions presented by 
the record: and afterwards briefly apply the decisions on them to the 
solution of the points raised by the pleadings and exceptions. 

The first question naturally presented is, whether Joseph Howard 
was a competent witness in the suit. The original defendants (the 
insurance company) objected to his competency ; and the objection 
was overruled, and his testimony was admitted by the court. The 
facts relied on to establish his incompetency were these. Howard 
and Lawrence (the plaintiffs) had, in September 1813, purchased 
the premises of W. and G. Winchester; and in the conveyance it 
was declared, that it was subject to the payment of the annual rent 
of 80 pounds, and also to the payment of 6695 dollars, the balance 
of the purchase money due to the grantors, agreeably to certain notes 
given therefor by Howard and Lawrence ; and that the same sum of 
6695 dollars, and the accruing interest, should*be a lien on the pre- 
mises, in the same manner as if a mortgage had been executed there- 
for. Howard and Lawrence, in May 1814, executed a deed of trust 
to W. J. Roberts, on the premises, to secure certain indorsers upon 
their notes at the Bank of Virginia, and the Farmers Bank at Fre- 
derickburg. In July 1818, Howard made an agreement with Law- 
rence to. convey the premises to him, at the price of 30,000 dollars ; 
to which amount Lawrence was to procure a release of debts due 
from Howard and Lawrence, and then Howard was to make a con- 
veyance of his moiety of the premises to Lawrence, subject to the 
liens given to the banks (hereinafter mentioned), and to Winchester; 
and also the ground rent, &c. Lawrence, in November 1822, en- 
tered into a contract with Poindexter, by which the latter became 
interested in a moiety of the premises, and became liable to the pay- 
ment of a moiety of the debts due by Howard and Lawrence to the 
Bank of Virginia, and the Farmers Bank, at the Frederickburg 
branches, for which Howard and Lawrence had executed the deed 
of trust to Roberts ; and also for the debt due to Winchester, for which 
there was a mortgage or lien on the premises. 

Lawrence and Poindexter, in February 1824, assigned the present 
policy on the premises to Roberts, by an instrument which states no 
purpose, but merely says: “ that for value received, they do assign 
the policy to Roberts ;” to whom the said property has been convey- 
ed, in trust, for certain purposes. It may be inferred, that the object 
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was to subject the rights and interest secured by the policy to the 
trust. | 

It is admitted, that all these bank debts of Howard and Lawrence 
have been discharged, and all the liability to all their indorsers, ex- 
cept John Mundell deceased ; who, as executor, has, by a release 
under seal, released Howard from all liability, by reason of the in- 
dorsements of his testator. It is suggested that this release is inopera- 
tive in point of law; because it is not. competent for an executor to 
release such a liability to his testator... We are of a different opinion, 
if the transaction was bona fide and for a sufficient consideration; and 
there is no evidence to disprove either. So that the deed of trust has 
become completely functus officio: and Howard, as to the bank 
debts, has no interest whatsoever, to be affected by the assignment of 
the policy. 

The debt to the Winchesters of 6695 dollars, yet remains due and 
unpaid ; and as to this, it is insisted that there is a remaining interest 
in Howard, who is personally liable to the payment of it; and the 
proceeds of the policy; if recovered, will go, pro tanto, in discharge of 
that debt. Assuming that Howard is personally liable for that debt ; 
still, unless the creditors have not merely a lien on the premises, 
but a lien on the policy for it, Howard has no interest which renders 
him incompetent in this suit. Now, we know of no principle of law 
or of equity by which a mortgagee has a right to claim the benefit 
of a policy underwritten for the mortgagor on the mortgaged pro- 
perty, in case of a loss by fire. It is not attached, or an incident to 
his mortgage. It is strictly a personal contract for the benefit of 
the mortgagor; to which the mortgagee has no more title than any 
other creditor. Lord Chancellor King, in Lynch v. Dalzell, 3 Bro. 
Parl. Cases 497 ; S. C., 2 Marshall on {nsurance, b. 4, ch. 4, p. 803 ; 
took notice of this distinction, saying: “ these policies are not in- 
surances of the specific things (goods) mentioned to be insured ; nor 
do such insurances attach to the realty, or in any manner go with 
the same, as incident, by any conveyance or assignment: but they 
are only special agreements with the persons insured against such 
loss or damage as they may sustain.” So that in this view we are 
of opinion, that Howard was a competent witness and properly ad- 
mitted by the court below. We have already said, that we do not 
perceive that the testimony given by Howard, changes in any ma- 
terial respect the legal posture of the case. The first exception of 
the insurance company was, therefore, properly overruled. 
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The next question which arises is, as to the proper construction of 
the ninth article of the fundamental rules of the insurance company. 
That article is in the following terms : 

9. * All®persons assured by this company, sustaining any loss or 
damage by fire, are forthwith to give notice to the company ; and, 
as soon as possible thereafter, deliver in as particular an account of 
their loss or damage, signed with their own hands, as the nature of 
the case will admit of, and make proof of the same by their oath or 
affirmation, and by their books of accounts, or proper vouchers, as 
shall be reasonably required: and shall procure a certificate under 
the hand of a magistrate or a sworn notary of the town or county in 
which the fire happened, not concerned in such loss, directly or in- 
directly, importing that they are acquainted with the character and 
circumstances of the person or persons insured ; and do know, or 
verily believe, that he, she, or they, really and by misfortune, with- 
out any kind of fraud or evil practice, have sustained by such fire 
loss or damage to the amount therein mentioned : and, until such 
affidavit and certificate are produced, the loss claimed shall not be 
payable : also, if there appears any fraud, the claimant shall forfeit 
his claim to restitution or payment by virtue of his policy.” 

It is contended on the part of the company : first, that the certi- 
ficate from a magistrate, here provided for, is to be procured “as 
soon as possible ;” and that hese words in the preceding clause are 
to be drawn down and construed to belong to the latter clause, so as 
to read ~~ “and shall, as soon as possible, procure a certificate, &c.” 
And, secondly, if this construction be not adopted, still that the cer- 
tificate must be procured within a reasonable time ; and that the 
procurement of it after five years from the time of the loss, is not a 
reasonable time. 

We are of opinion, that the words “as soon as possible,” cannot 
be drawn down to fix the construction of the clause respecting the 
certificate. We think the true intent and meaning of it is, that the 
certificate must be procured within a reasonable time after the loss, 
It would be a most inconvenient course to adopt a different construc- 
tion, not required by the terms of the clause or the context; as it 
would make the material inquiry, not the production of the certifi- 
cate, but the possible diligence in proving it. The assured is not 
entitled to receive or to sue for the loss until the certificate is ob- 

tained ; for it is a condition precedent to his right of action. The 
language is: “ and until such affidavit and certificate are produced, 
VOL. x.—3 P 
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the loss claimed shall not be payable.” - And besides, in the body of 
the policy it is expressly provided : ‘such loss and damage as the 
assured shall be entitled to receive by virtue of the policy, shall be 
paid within sixty days after notice and proof thereof mad® by the as- 
sured in conformity to the conditions of the company subjoined to 
the policy.” So that it is manifest that the assured would not be en- 
titled to maintain any action, until be had furnished all the prelimi- 
nary proofs: so that the delay is not injurious to the company, but 
solely to the assured, by depriving him of his right to judgment until 
it is procured. 

The next inquiry is, whether the new certificate was procured 
within a reasonable time. In the ordinary course of things upon a 
trial before the jury, this would be a mixed question of fact and law: 
of law, where all the facts and circumstances were admitted or 
established ; of fact, where these circumstances were open for the 
ascertainment of the jury. In the present case, the question is 
directly made upon a full display of all the facts and circumstances 
in the special pleadings. We are of opinion, that under‘all these facts 
and circumstances, the non-production of the proper certificate at an 
earlier period is fully accounted for ; and that the proper certificate 
was procured within a reasonable time. The first certificate was 
procured shortly after the loss, and presented to the company ; which 
then made no objection to it. The objection to it was first taken at 
the trial in the circuit court in the former suit. The court were then 
of opinion, that the previous conduct of the company amounted to 
evidence, proper to be left to the jury, of a waiver of any objection to 
the certificate. This court reversed the judgment on that point ; 
and almost contemporaneously with the annunciation of that deci- 
sion, the new certificate was obtained. The non-production then of 
the proper certificate was occasioned, not by any laches properly im- 
putable to the party, but by the omission of the company to give 
notice of the defect; and of the mistaken confidence placed by the 
party in the company itself. 

If the company had contemplated the objection, it would have 
been but ordinary fair dealing, to have apprised the plaintiff of it; for 
it is now obvious that the defect might have been immediately sup- 
plied. As it was, the company, unintentionally, it may be, by their 
silence, misled him. The delay to procure the correct certificate, was 
not unreasonable. This view of the matter disposes of the fourth 
plea. 
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That plea is substantially defective, in averring that the ninth article 
of the fundamental rules required the certificate ta be procured “as 
soon as possible,” after the loss, and is a legal misconstruction of that 
article; and is, in other respects, objectionable, as attempting to put 
double matters in issue. The replication set forth all the circumstan- 
ces, which establish due diligence in procuring the certificate within 
a reasonable time ; and if it be bad, for the want of a proper traverse, 
and for any other cause set forth in the special demurrer, it leads us 
back to the first error: viz. a bad plea to a good declaration. This 
view of the matter also disposes of the first, second and third instruc- 
tions, asked of the court in the second bill of exceptions; founded 
upon the supposed bar of the statute of limitations, and the certificate 
not having been procured in a reasonable time. 

The next question which arises is, whether there has been in the 
proposal for the insurance, a misrepresentation of the interests of the 
assured in the property insured ; and if there has been, whether if 
that misrepresentation is material to the risk, and would have en- 
hanced the premium ; it avoided the policy. The proposal for insu- 
surance describes the property and interest thus. “What pre- 
mium will you ask to insure the following property, belonging to 
Lawrence and Poindexter, for one year, against loss or damage by 
fire, on their stone mill, four stories high, covered with wood, situate, 
&c.” It was decided by the court, in the former case, in 2 Peters’s 
Rep. 47, &c., that the real interest existing in Lawrence and Poin- 
dexter, at the time of the proposal, was not such as is described 
therein. It was further decided by the court, in the same case, that 
a misrepresentation of the interest of the assured, which is material 
to the risk, would avoid the policy. The language of the court on 
that occasion was: “the contract for insurance is one in which the 
underwriters generally act, on the representation of the assured; and 
that representation ought, consequently, to be fair, and to omit no- 
thing which it is material for the underwriters to know. It may not 
be necessary that the person requiring insurance should state every 
incumbrance on his property, which it might be required of him to 
state if it was offered for sale. But fair dealing requires that he 
should state every thing which might influence, and probably would 
influence the mind of the underwriter in forming or declining the con- 
tract, &c. Generally speaking, insurances against fire are made in 
the confidence that the assured will use all the precautions to avoid 
the calamity insured against, which would be suggested by his inte- 
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rest. The extent of this interest must always influence the under- 
writer in taking er rejecting the risk, or in estimating the premium. 
So far as it may influence him in these respects, it ought to be com- 
municated to him, Underwriters do not rely so much upon the 
principles as on the interest of the assured ; and it would seem, there- 
fore, to be always material, that they should know how far this inte- 
rest is engaged in guarding the property from loss.” 

We think this reasoning entirely satisfactory, and founded in the 
true exposition of the contract of insurance. Whenever the nature 
of this interest would have, or might have a real influence upon the 
underwriter, either not to underwrite at all, or not to underwrite 
except at a higher premium, it must be deemed material to the risk ; 
and if so, the misrepresentation or concealment of it will avoid the 
policy. One of the tests, and certainly a decisive test, whether a 
misrepresentation or concealment is material to the risk, is to ascer- 
tain whether, if the true state of the property or title had been 
known, it would have enhanced the premium. If it would, then 
the misrepresentation or concealment is fatal to the policy. Now, 
at the trial of the present case, the counsel for the insurance com- 
pany, in their second bill of exceptions, prayed the court to instruct 
the jury, that if they “ find from the evidence that a full disclosure 
of the actual title of the insured in the premises, ag it existed at the 
time, was material to, and would have considerably increased the 
estimate and value of the risk and premium; and that no other dis- 
closure of the same was made than as aforesaid [i. e. in the offer 
of insurance], then there was a material concealment, which avoids 
the policy.” The court, being divided in opinion, did not give this 
instruction to the jury; and it was consequently refused. In our 
opinion, upon the principles already stated, it ought to have been 
given; and the refusal was an error for which the judgment must 
be reversed. But the court rightly rejected the instructions upon 
the same subject asked in the first bill of exceptions ; which proceed- 
ed upon the ground that if there was any misrepresentation of the 
interest of the assured, that alone, whether material or not to the 
risk, would avoid the policy. The instruction asked upon the same 
subject, in the second bill of exceptions, is stil! more objectionable : 
as it called upon the court to declare to the jury, as matter of law, 
that the non-disclosure of the true nature and extent of the title 
and interest of the assured in the premises, was a concealment of 
circumstances materially affecting the risk, which avoided the policy : 
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thus taking from the jury the proper examination of the fact, whether 
jt was material to the risk or not. 

The next question is, whether a loss by fire, occasioned by the 
fault and negligence of the assured, their servants and agents, but 
without fraud or design on their part; is a loss for which the under- 
writers are liable. In regard to marine insurances, this was formerly 
a question much vexed in the English and American courts. But 
in England the point was completely settled in Busk v. The Royal 
Exchange Insurance Company, 2 Barn. & Ald. Rep. 82, upon the 
general ground that causa proxima, non remota, spectatur ; and, there- 
fore, that a loss whose proximate cause is one of the enumerated 
risks in the policy, is chargeable to the underwriters; although the 
remote cause may be traced to the negligence of the master and 
mariners. Although in the policy, in that case, the risk of the barra- 
try was also assumed by the underwriters; yet it is manifest, that the 
opinion of the court proceeded upon the broad and general ground. 
The same doctrine was afterwards affirmed in Walker v. Maitland, 
5 B. & Ald. 171, and Bishop v. Pentland, 7 Barn. & Cres. 219 ; and 
is now deemed incontrovertibly established. The same doctrine was 
fully discussed and adopted by this court in the case of The Patapsco 
Insurance Company v. Coulter, 3 Peters’s Rep. 222. 

In relation to insurances against fire on land, the doctrine seems 
to have prevailed, for a great length of time, that they cover losses 
occasioned by the mere faults and negligence of the assured and his 
servants, unaffected by any fraud or design. In the arguments of 
counsel on marine policies, it has constantly been taken for grant- 
ed, both in England and America :(a@) and although there is no case 
directly on the point decided by the highest authority ; yet Lord Chief 
Justice Gibbs, at nisi prius, held, that if a servant by negligence sets 
a house on fire, the loss is recoverable on a policy against fire. In- 
deed, if such losses where not within such policies, the indemnity 
against such risks would be practically of little importance ; since 
much the larger number of fires of this sort may be traced back to 
some negligence, slight or otherwise, ef the members of families. The 
language of fire policies, too, abundantly justifies this conclusion upon 
the common principles of interpretation. The underwriters agree to 
pay “all loss or damage,” which the assured may sustain by fire 


(a) See Busk v. Royal Exchange Insurance Company, 2 Barn. and Ald. Rep. 
82; and Grim v. The Phenix Insurance Company, 13 Johns. Rep. 451. 
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upon the property insured ; but they-except from this general liabi- 
lity any loss or dainage sustained by fire “that may happen or take 
place in consequence of any invasion, civil commotion, riot, or any 
military usurpation :” and the fundamental rules also exclude losses 
by earthquakes and hurricanes. The exception, then, may fairly be 
construed to leave all other losses, except fraudulent losses, within 
the reach of the policy ; upon the known maxim of law, that an ex- 
ception expressly carved out of a general clause, leaves all other cases 
within the scope of the clause. Fraudulent losses are necessarily 
excepted upon principles of general policy and morals; for no man 
can be permitted, in a court of justice, to allege his own turpitude as 
a ground of recovery in a suit. _ And, indeed, the ninth article of the 
fundamental rules is manifestly intended to secure the company 
against losses “by fraud or evil practice.” We are then of opinion, 
that a loss by fire, occasioned by the mere fault and negligence of 
the assured, or his servants or agents, and without fraud or design, 
is a loss within the policy, upon the general ground that the fire is 
the proximate cause of the loss; and also upon the ground that the 
express exceptions in policies against fire, leave this within the scope 
of the general terms of such policies. The sixth plea is, therefore, 
bad in substance. 

The next question which arises, is upon the supposed misdescrip- 
tion of the premises in the proposal for insurance, and the effect of 
that misdescription. [t was decided by this court, in the former case ; 
in 2 Peters’s Rep. 26, 53, 56, that the misdescription of the premises 
(not fraudulently made), to be such as would vitiate the policy, must, 
upon the true construction of the fundamental rules of the company, 
not only be material to and increasing the risk, but such as would 
occasion the insurance to be inade at a lower premium than would 
otherwise be demanded. If, therefore, the misdescription were ma- 
terial to the risk, and would increase it, but yet would not reduce 
the premium; it would not avoid the policy. And that the points as 
to the misdescription, as well as the effect thereof upon the premium, 
were matters of fact for the consideration of the jury. We are en- 
tirely satisfied that this is the true construction of the terms and 
intent of the fundamental rules. Upon this ground, we are of opinion, 
that the fifth plea is bad in substance; for it puts the case wholly 
upon the materiality of the misdescription to the risk, without any 
reference to the premium. The last instruction asked by the counsel 
of the company, in the bill of exceptions ; propounds the point in a 
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somewhat different form. It is, “that if the jury find, from the evi- 
dence, that the construction of the building, &c. was grossly mis- 
represented in the offer and policy, and instead of being a building 
with walls of stone, and with a covering or roof only of wood, the 
walls themselves were partly of wood; and that such actual construc- 
tion of the building greatly increased the risk beyond what the 
insurers would have incurred, if the building had truly answered the 
description in the said offer and policy: then the jury ought to.pre- 
sume that the building was charged in the said policy at a lower 
premium than would otherwise have been demanded by the defend- 
ants; so as to bring the case within the operation of the last clause of 
the first of the said fundamental rules.” If this instruction had merely 
asked that the jury might presume, or were at liberty to presume, 
&c. upon the facts and circumstances so stated, there would not 
have been any just objection to it. But it goes much farther, and 
insists that the jury “ought to presume,” &c.; which, in truth, is 
removing the whole matter of fact from the jury, and compelling 
them to decide the point as a conclusive presumption of law. This, 
we are of opinion, would have been wholly unjustifiable on the part 
of the court. The instruction called upon the court to decide, not 
upon a conclusive presumption of law, but upon a mere presumption 
of fact; a matter which exclusively belonged to the jury to consider 
and resolve. It is directly in the face of the decision in 2 Peters’s 
Rep. 55, 56, upon this very point. It is obvious, from the very terms 
of the rules, that cases may exist, in the same class of hazards, of 
very different degrees of risk, from the nature and qualities of the 
thing insured ; and yet may not increase or diminish the premium. 
Whether the misdescription would have any effect upon the premium 
must, therefore, from the very nature of the inquiry, be a matter of 
fact upon all the circumstances of each particular case. The instruc- 
tion prayed was, therefore, properly rejected. 

The judgment of the circuit court must be reversed for the error 
already stated; and the cause remanded, with directions to the court 
to award a venire facias de novo. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the District of Colum- 
bia, holden in and for the county of Alexandria, and was argued by 
counsel ; on consideration whereof, it is the opinion of this court, that 
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there was error in the circuit court in refusing to give to the jury the 
following instruction, in the second bill of exceptions mentioned, on 
the prayer of the counsel for the said insurance company, viz. “If 
the jury find, from the evidence, that a full disclosure of the actual 
title of the insured in the premises, as it existed at the time, was 
material to and would have considerably increased the estimate and 
value of the risk and premium, and that no other disclosure of the 
same was made than as aforesaid; then there was a materialsconceal- 
ment which avoids the policy.” I is therefore considered and ad- 
judged by this court, that for the error aforesaid the judgment afore- 
said be, and hereby is reversed ; and that the same be remanded to 
the circuit court, with directions to award a venire facias de novo. 
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Tuomas STANLEY, APPELLANT Vv. JoHN Gapspy, ALEXANDER M’IN- 
TYRE AND GeorGe Coner, Executors or JAMES WALKER DE- 
CEASED, AND JAMES RHODES. 


A filed a bill in the circuit court, for an injunction to prevent the sale of property by 
a trustee, to whom it had been conveyed to secure the payment of a sum of money 
borrowed by him at usurious interest. The money borrowed had not been repaid: 
and the bill sought no discovery of the usury from the defendant, but averred that 
the complainant would be able to prove it by competent testimony. The circuit 
court dismissed the bill. Held, that the decree of the circuit court was correct. 

This is substantially an application for relief from usury; and the consequence of 
granting the injunction would be relief upon terms at variance with the rule of 
equity, so fully recognized at this term of the court, in the case of Brown v. Swann 
et al.: that he who seeks the aid of equity to be delivered from usury, must do 
equity by paying the principal and legal interest upon the money borrowed. The 
complainant does not offer to do so in this bill. This is essential to every such 
application in a court of equity : first, to give the court jurisdiction ; and to enable 
the chancellor, if he thinks proper to do so, to require the payment of principal 
and interest before the hearing of the cause. The relief sought in such cases is an 
exemption from the illegal usury. The whole inquiry on the hearing, is to esta- 
blish that fact ; and to give relief to that extent. Whenever a complainant does 
not comply with the rule, by averring in his bill his readiness or willingnes to 
pay principal and interest, he can have no standing in a court of equity. 


ON appeal from the circuit court of the United States for the District 
of Columbia, in the county of Washington. 

This was a bill filed in the circuit court, by the appellant, against 
the executors of James Walker, praying for an injunction on a 
trustee, to prevent his proceeding to sell certain real estate, conveyed 
to him to secure the payment of a sum of money loaned to the com- 
plainant ; and for relief against an alleged usurious contract. 

The circuit court dismissed the bill. 

The case is fully stated in the opinion of the court. 


The case was submitted to the court without argument, by Mr 
Swann, for the appellants ; and by Coxe, for the appellees. 


Mr Justice Wayne delivered the opinion of the Court. 
This is an appeal from the circuit court of the United States for 
the District of Columbia, and for the county of Washington. 
VOL. x.—3 Q 
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The complainant alleges, that he borrowed a sum of money from 
James Walker, at usurious interest ; and that to secure the payment 
of it he executed a deed of trust upon his house and lot, in Washing- 
ton, to the defendant, James Rhodes ; in which he covenanted, if de- 
fault should be made in the repayment of the loan at the stipulated 
time, that the trustee, Rhodes, shall, upon the request of said James 
Walker, or his executors, administrators or assigns, sell the premises 
to the highest bidder, and convey the same to a purchaser in fee sim- 
ple: notice of the sale being given, of the time of sale, in the way 
mentioned in the deed of trust. He further complains, that the exe- 
cutors of Walker have directed Rhodes to proceed to a sale of the 
house and lot ; that he had advertised them for sale : and he admits, 
that he had not repaid the money borrowed. The complainant 
seeks no discovery of the usury from the defendant ; but avers that 
he will be able to prove it by competent testimony, and waives all 
penalties, to which he may be entitled, to arise out of this transac- 
tion. He prays for an injunction to prevent the sale of the property 
by the trustee, until the question of usury shall be decided at law: 
but does not ask the court to aid in any way as auxiliary to any case 
pending at law. 

This then is substantially an application for relief from usury; and 
the consequence of granting the injunction would be relief upon terms 
at variance with the rule of equity, so fully recognized at this term 
of the court, in the case of Brown v. Swann et al. : that he who seeks 
the aid of equity, to be relieved from usury, must do equity by pay- 
ing the principal and legal interest upon the money borrowed. The 
complainant does not offer to do so in his bill. This is essential to 
every such application in a court of equity: first, to give the court 
jurisdiction, and to enable the chancellor, if he thinks proper to do 
so, to require the payment of principal and interest before the hear- 
ing of the cause. The relief sought in such cases is an exemption 
from the illegal usury. The whole inquiry on the hearing is to 
establish that fact, and to give relief to thatextent. Whenever then 
a complainant does not comply with the rule, by averring in his bill 
his readiness or willingness to pay principal and interest; he can 
have no standing in a court of equity. 

The decree of the circuit court is affirmed. 





This cause came on to be heard on the transcript of the record 
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from the circuit court of the United States for the District of Co- 
jumbia, holden in and for the county of Washington, and was 
argued by counsel; on consideration whereof, it is decreed and 
ordered by this court, that the decree of the said circuit court in 
this cause be, and the same is hereby affirmed with costs. 
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Joun DENN, LESSEE OF Cuar.Les C. Scott, AND OTHERS v. THoMas 
Re1p, JuN., AND OTHERS. 


Construction of the acts of the legislatures of North Carolina and Tennessee, rela- 
tive to registering and recording deeds for lands in Tennessee, in force in the 
state of Tennessee. 


ON a certificate of division of opinion, of the judges of the circuit 
court of the United States of West Tennessee. 


This case was submitted to the court, on a printed argument, by 
Mr Leigh. 


Mr Justice M’Lean delivered the opinion of the Court. 

The plaintiffs in this case, brought an action of ejectment against 
the defendants, in the circuit court for the district of West Tennes- 
see: and on the trial, certain questions were made to the court, in 
which the opinions of the judges were opposed ; and these questions 
have been certified to this court for their decision. 

To sustain their action, the plaintiffs offered in evidence, a grant 
for five thousand acres of land to Stokely Donelson, from the state of 
North Carolina, dated the 7th day of April 1790. 

This grant was duly authenticated under the seal of the state of 
North Carolina, and the certificate of the governor ; the certificate 
was registered in Giles county, in the state of Tennessee, within 
which the land is situated, on the 10th of December 1810. And 
both the grant and certificate appear to have been registered in the 
same county, on the 2d of June 1817. 

The plaintiffs then offered to read a deed for the same land, from 
Stokely Donelson to John Hook, of the state of Virginia ; dated the 
24th of March 1791. On the 29th of March 1799, this deed was 
acknowledged by the grantor, before David Campbell, one of the 
judges of the state of Tennessee ; and on the 16th of April 1799, it 
was registered in the county of Davidson. 

It was proved that when this deed was executed and registered, 
and until the fall of 1818, the Indian title to the land was not ex- 
tinguished : and that the county of Giles was not established until 


1809; but the law organizing the county did not take effect until 
January 1810. 
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Upon these facts, was this deed offered by the plaintiffs, and ob- 
jected to by the defendants; on the ground, that it had not been 
duly acknowledged and registered: and upon this question, the 
opinions of the judges were opposed ; and this constitutes the first 
point for examination and decision by this court. 

In the state of ‘Tennessee, until a deed is duly proved and regis- 
tered, the fee does not pass to the grantee ; and to this rule may, 
in some degree, be attributed the numerous legislative acts of the 
state, to cover defective cases of proof and registration of deeds. 

By the act of 1715, adopted by Tennessee from North Carolina, 
it is provided, that ‘‘ no conveyance or bill of sale for lands, in what 
manner or form soever drawn, shall be good and available in law, 
unless the same shall be acknowledged by the vendor, or proved by 
one or more evidences, upon oath, and registered by the public re- 
gister of the county where the land lieth; and all deeds so done 
and executed, shall be valid, and pass estates,” &c. 

By the act of the 30th of September 1794, it was provided, “ that 
all deeds and mesne conveyances of lands, tenements and heredita- 
ments, not already registered, acknowledged or proved, shall and 
may, within two years after the passing of this act, be acknowledged 
by the grantor or proved by one or more of the subscribing witnesses, 


- and registered in the county where the land lies,” &c. 


On the 27th of October 1797, this act was extended until the ter- 
mination of the next general assembly of the state; and before the 
expiration of this extension, the deed under consideration was proved 
and registered in the county of Davidson. There is no objection as 
to the proof of the deed, by the acknowledgement of the grantor be- 
fore judge Campbell ; but it is admitted there was no law which 
authorized its registration in the county of Davidson; and unless 
such registration has been sanctioned by a subsequent law, the deed 
is not valid. 

It is contended that this registration is made good by the third 
section of the act of the 23d of November 1809; which provides, 
‘that all deeds for the absolute conveyance of any real estate within 
this state, to which the Indian title was not extinguished, at the 
time of the execution of such deed, and at the time of the registra- 
tion of the same, as hereinafter mentioned, which deed shall have 
been proved by one or more of the subscribing witnesses thereto, in 
any court of record, or before any judge of the superior courts in the 
state, or shall have been so proved before any court of record or any 
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judge of a court or mayor of a city out of this state, and shall have 
been registered in any county in this state ; within the time required 
for the probate and registration of deeds; such probate and registra- 
tion shall be sufficient to entitle such deed or deeds to be read in evi- 
dence, in any court within this state; and shall also be sufficient to 
entitle such deed or deeds to registration in the county or counties 
where said land may lie, when the Indian title is extinguished 
thereto.” 

That the deed to Hook is embraced by the provisions in this 
statute, in two particulars, is clear. It calls for land to which the 
Indian title was not extinguished, when the deed was proved and 
registered, or indeed: until nine or ten years after this act was 
passed. And it appears that it was registered in the county of 
Davidson, “ within the time required for the probate and registration 
of deeds.” In these respects, the deed comes within the statute. 
But it is objected, that the statute makes provision for such deeds 
only, as “ have been proved by one or more of the subscribing wit- 
nesses thereto, in any court of record, or before any judge of the 
superior courts of the state ;” and that the deed to Hook was not 
proved by one or more of the subscribing witnesses, but by the 
acknowledgement of the grantor. That judge Campbell, who took 
the acknowledgement, had power to take it, is not contested; nor 
that he had power to take the proof by the subscribing witnesses : 
but, as the proof was not made by one or more of the subscribing 
witnesses, it is contended, the probate was not such as contemplated 
by the statute, and, of course, that the deed is not within it. 

This construction the counsel for the plaintiffs contend is an ex- 
tremely technical one, and ought not to be given to a remedial sta- 
tute. That the object of the legislature was to provide for deeds, 
which had been duly proved and registered in any county in the 
state, calling for lands covered by the Indian title ; and not within 
any organized county. And that such a construction should be 
given to the statute, as shall effectuate the intentions of the legis- 
lature. 

That this was the design of the statute seems to be probable ; and 
it should be so construed as to produce this effect, unless the lan- 
guage of the act shall forbid it. 

A deed embraced by the statute is made evidence; that is, evi- 
dence of title; and is good against all other subsequent conveyances 
from the same grantor, unless it should be in a case where the 
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grantee had failed to record the deed in the county where the land 
lies, within a reasonable time after the extinguishment of the Indian 
title, and against a purchaser without notice. 

The counsel insist that this statute will admit of being read, 
“which deeds shall have been proved by one or more of the sub- 
scribing witnesses thereto, in any court of record ;” or, “which shall 
have been acknowledged before any judge of the superior courts in the 
state.” This is not the import of the words, nor does it accord with 
a grammatical construction of them. The mode of proof required is, 
by one or more of the subscribing witnesses to the deed ; and applies 
as well to the proof taken before the “judge of the superior courts,” 
as before any court of record. » And the correct and grammatical 
reading of the sentence is, “ which deeds shall have been proved by 
one or more of the subscribing witnesses thereto in any court of 
record ;” or, “which shall have been proved by one or more of the sub- 
scribing witnesses thereto, before any judge of the superior courts in 
the state.” 

This, it must be admitted, when we consider the mischief the law 
was probably intended to remedy, is a somewhat technical con- 
struction of the act; and cases may be found where courts have 
construed a statute most liberally to effectuate the remedy: but 
where the language of the act is explicit, there is great danger in 
departing from the words used, to give an effect to the law which 
may be supposed to have been designed by the legislature. Where 
the language of the act is not clear, and is of doubtful construction; a 
court may well look at every part of the statute: at its title, and the 
mischief intended to be remedied in carrying it into effect. But it 
is not for the court to say, where the language of the statute is clear, 
that it shall be so construed as to embrace cases, because no good 
reason can be assigned why they were excluded from its provisions. 

We are unable to say why the benefits of this statute were given 
to those who held under deeds proved by the subscribing witnesses, 
and withheld. from those whose deeds were proved by the acknow- 
ledgement of the grantor. In most cases, if not in all, proof by ac- 
knowledgement would be deemed more satisfactory than by wit- 
nesses: but the legislature having made a distinction between the 
cases; whether it was intentional or not, reasonable or unreasonable ; 
the court are bound by the clearly expressed language of the act. 

It is unnecessary to follow the train of argument used by the 
counsel for the plaintiffs on this subject; as, in the opinion of the 
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court, the provisions of the act of 1821 apply to the case. In the 
latter part of the second section of this act, it is provided, that “in 
all cases where a deed of conveyance of land has been acknowledged 
before a judge of the late superior courts of law and equity, or before 
any court of record in this state, and since registered in any register’s 
office in this state; or where the privy examination of a feme covert, 
through whom the title is derived, has been taken before any court 
of record and certified, and such deed registered in the proper county; 
such deed, or an authenticated copy thereof, may be read in evi- 
dence, and shall be deemed sufficient to pass the title: provided, that 
no person claiming by a conveyance under the same title, shall be 
affected thereby.” 

These provisions embrace two descriptions of cases. The first 
one, which it is supposed covers the deed to Hook ; is, where a deed 
has been acknowledged before a judge and registered in any regis- 
ter’s office in the state ; and the other, where the privy examination 
of a feme covert, through whot the title is derived, has been taken 
before a court of record and registered in the proper county. But in 
neither of these cases, shall the title be held good against a person 
claiming under the same title. 

It must be admitted that the language of this section does not so 
clearly express the intention of the legislature as it might have done; 
but it is susceptible of the construction, that the deed which is re- 
quired to be registered in the proper county, is the deed that conveys 
the title of. the feme covert. To extend this requirement, by con- 
struction, to the deed first named, would make the provision contra- 
dictory, if not absurd. ; 

The first deed, if registered, in any register’s office in the state, is 
made evidence of title ; and it could hardly be required in the same 
sentence, that the same deed should have been recorded, without any 
reference to the time, “in the proper county ;” and this followed by 
a provision, that “no person claiming by a conveyance under the 
same title, shall be affected thereby.” It may be that the circum- 
stances under which this law was passed, if known, might induce 
us, if we were at liberty to be influenced by them, to give a different 
construction to this provision: but being alone guided by the lan- 
guage of the section, we think this construction does no violence to 
the words, but gives to them their fair import. 

[t was proved that the deed to Hook covered the land in contro- 
versy ; and we think it was properly admitted as evidence of title. 
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The evidence on the part of the plaintiffs being closed, the defen- 
dants offered a deed from Stokely Donelson to James Conner, for 
the same land, dated the 8th of December 1797. 

On the 23d of August 1809, this deed was proved in Rowan 
county, North Carolina, by one of the subscribing witnesses, before 
Francis Locke, one of the judges of the superior courts, &c. of the 
state. This deed was registered in the county of Giles, on the 3d of 
June 1817. : 

And the defendants, to prove that they were purchasers of the 
land in controversy under James Conner, offered in evidence a deed 
from Conner to Reid and Butler, for four thousand five hundred 
acres, dated the Ist of June 1822; also, several other deeds from the 
same person, for smaller tracts of land within the patent of Donel- 
son; all of which deeds were proved and registered in Giles county. 
These deeds were all signed by Henry W. M. Conner, agent and 
attorney in fact for James Conner ; but no evidence of his authority 
to act as attorney was offered. 

And the defendants examined Jolin Bornet, a witness, who stated 
that Thomas Reid, Jun., Thomas Butler, William Collins, &c. were 
living on the tract in controversy, in April 1821; and other tenants 
were proved to be in possession of different parts of the land, and for 
different periods of time. And the witness proved, that several of 
the tenants purchased from Conner. And similar facts were proved 
by James Kimbro, another witness. And on the question, whether 
the deed from Stokely Donelson to James Conner was regularly 
proved and registered ; and whether the evidence contained in the 
deposition of John Bornet and James Kimbro, conduced to show 
the defendants purchased or claimed under Conner: the judges were 
divided in opinion. 

We will first examine as to the regular proof and registration of 
the deed from Donelson to Conner. 

By the act of the 30th of November 1807, all deeds executed out 
of the state were required to be acknowledged by the grantor, or 
proved by two or more subscribing witnesses, and registered within 
two years ; and deeds which had been executed, but not registered, 

were required to be registered within a year after the Ist day of 
January following. And afterwards, the act of 22d of April 1809 
continued the above provision for the registration of deeds. 

This law was in force when the deed from Donelson to Conner 
was attempted to be proved in North Carolina: but as that proof 
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was made by one witness only, it was not regular; and, of course, 
did not authorize the registration of the deed. And it is believed, 
that no law has been since passed which gives effect to such a pro- 
bate taken out of the state. 

The act of 1822, which provides for deeds that had been executed 
out of the state, and which shall have been proved by one or more 
of the subscribing witnesses, were required to be certified by the 
clerk of the court, &c. ; and this deed has not been so certified. The 
probate not having been regular at the, time it was taken, nor made 
so by any subsequent law, it follows that the registration of this deed 
in the county of Giles can give no effect to it. It cannot be received 
as evidence of title ; and whether it could be considered as giving to 
the tenant the benefit of the statute of limitations, it is not necessary 
to determine; as the point is not raised. The deeds which purport to 
have been executed by Henry W. M. Conner, as agent and attorney 
in fact for James Conner, cannot be received as evidence for any 
purpose in the absence of the proper authority by the agent. And it 
is clear that the evidence of Bornet and Kimbro does not, under the 
circumstances of this case, in the language of the adjourned ques- 
tion, couduce to show the defendants purchased under Conner. 

This evidence, to avail the defendants under the statute, must be 
by deed, and not by parol. The tenant who relies upon the statute 
of limitations, in virtue of his own right as a purchaser, must claim 
by deed. His possession under another, who claims by deed, may 
be insisted on under the statute to protect the rights of the grantee. 
But Conner is not made defendant in this case; and if his deed were 
admissible to sustain the plea of the statute, the defence must be 
made for his benefit, and not the benefit of the tenants. The pur- 
chasers from Conner do not show a deed, or any other instrument 
in writing which is evidence of their purchase ; nor do they connect 
themselves with any title which gives to them the benefit of the 
statute, so far as the case is brought before us by the adjourned 
questions. The deed from Gallaher, under which Reed claims, is 
not before us. 
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This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of West 
Tennessee ; and on the points and questions on which the judges of 
the said circuit court were opposed in opinion, and which were cer- 
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tified to this court for its opinion, agreeably to the act of congress in 
such case made and provided ; and was argued by counsel : on con- 
sideration whereof, this court is of opinion, on the first question so 
certified, that the deed from Donelson to Hook should be admitted 
as evidence of title, being proved and registered according to the 
laws of Tennessee ; and, on the second question so certified, it is the 
opinion of this court, that the deed from Stokely Donelson to James 
Conner cannot be received as evidence; and that the evidence of 
Bornet and Kimbro does not under the circumstances of the case 
conduce to show that the defendants purchased under Conner: 
whereupon, it is ordered and adjudged by this court, that it be so 
certified to the said circuit court. 
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Grorce Peter, EXECUTOR oF Davin PETER DECEASED, THE BANK 
or CoLtumBIA AND THE BaNk or THE UNITED STATES, APPEL- 
LANTs Vv. James B. BeveRLY AND WIFE, AND WILLIAM Ramsay 
AND WIFE, AND OTHERS; HEIRS OF Davip PETER DECEASED. 


David Peter, of the District of Columbia, by his will, declared it to be his intention that 
all the proceeds of all his estate should be vested in his wife, for her support and for 
the maintenance and education of his children: that no appraisement or valuation 
should be had of any part of the property attached to his dwellinghouse: that his 
children should receive good educations. He provided for the payment of his debts 
by the following clause in his will: “I wish all my debts to be as speedily paid as 
possible, for which purpose I desire that the tract of land on which Dulin lives, toge- 
ther with all personal property thereon, may be sold and applied to that purpose ; 
and in aid of that, as soon as sales can be effected, so much of my city property as 
may be necessary to effect that object.” He appointed his wife, Johns, and George 
Peter his executors. The whole of the personal property attached to the dwelling- 
house, went into the hands of Mrs Peter; and she maintained her family and educated 
her children out of the proceeds of the estate. At the time of the decease of David 
Peter, he was largely indebted to the banks in the District of Columbia; and the 
executors, to obtain a continuance of the loans, and considering it advantageous to 
the estate to do so, gave their individual notes for the debts, and received the notes 
of their testator. This was done, under the understanding that the arrangement 
was to continue as long as the banks should be willing to indulge the estate; or 
until the executors could make sales of the estate for the payment of the debts. 
In the settlement of the accounts of the executors, in the orphan’s court, the notes 
of the testator, received from the banks, were charged by the executors. The Dulin 
farm was sold, but no title made to the purchaser, he having paid a part of the 
purchase money, and given his notes indorsed for the balance. His notes were not 
paid, and an ejectment was brought for the recovery of the estate, which has not 
been decided. George Peter survived the other executors; and he was called 
upon by the banks to sell the real estate of David Peter directed to be sold to pay 
the debts. The children of David Peter obtained a perpetual injunction in the cir- 
cuit court to prevent the sale of the city property of their father, for the payment of 
the debts; alleging that no debts were due, as the notes of the executors had been 
received by the banks for the debts of the testator, and they had charged them in 
their accounts with the estate: and also alleging negligence in not collecting the 
balance due for the sale of “‘ the Dulin farm ;’’ and that the executors were liable 
as fora devastavit for the money which went into the hands of their mother, for the 
support of the family, and the education of the children: and it was denied that 
the power to sell the estate of the testator survived to the surviving executor, 
George Peter. The court held: that the direction of the will of David Peter to sell a 
portion of his real estate for payment of his debts, created a power coupled with an 
interest that survives. That the surviving executor is, by necessary implication, 
the person authorized to execute that power and fulfil that trust. That the debt 
due the banks has not been extinguished, by the notes substituted by the executors, 
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as renewals in the bank, or the estate of the testator in any way discharged from 
the payment of the debt. That the executors are not chargeable with negligence 
or misapplication of the personal estate that ought to render them personally 
responsible for these debts: and that satisfaction of these debts should be had out 
of the lands appropriated by the testator for that purpose. The perpetual injunc- 
tion granted by the circuit court was ordered to be dissolved. 

If executors have paid a debt to banks, or the banks: have accepted their note 
in payment, in place of the notes of the testator, so that the executors became 
the debtors, and personally responsible to the banks; the only effect of this is, 
that the executors became the creditors of the estate instead of the banks, and 
may resort to the trust fund to satisfy the debt. 


The testator had a right, unquestionably, so far as respected his children, to charge 


the payment of his debts upon any part of his estate, real or personal, as he might 
think proper and most advantageous to his family. And if the creditors were wil- 
ling to look to the fund so appropriated to that object, no one would have a right to 
counteract or control his will in that respect. And he having thought proper to 
constitute his widow the trustee of the proceeds of all his estate, for the mainte- 
nance and education of his children, thereby vesting in her an unlimited discre- 
tion in this respect, so far as the proceeds of his estate would go; the surviving 
executor is not accountable for any thing applied by her for that purpose, not even 
if she would be chargeable with a devastavit. 


It is a well settled rule, that one executor is not responsible for the devastavit of his 


co-executor, any farther than he is shown to have been knowing and assenting at 
the time to such devastavit or misapplication of the assets: and merely permitting 
his co-executor to possess the assets, without going farther and concurring in the 
application of them, does not render him answerable for the receipts of his co-exe- 
eutor. Each executor is liable only for his own acts, and what he receives and 
applies; unless he joins in the direction and misapplication of the assets. 


{t is a well settled rule in chancery, in the construction of wills as well other instru- 


ments, that when land is directed to be sold and turned into money, or money is 
directed to be employed in the purchase of lands ; courts of equity in dealing with 
the subject will consider it that species of property into which it is directed to be 
converted. 


The general principle of the common law, as laid down by lord Coke and sanctioned 


by many judicial decisions, is, that when the power given to several persons, is a 
mere naked power to sell, not coupled with an interest, it must be executed by all, 
and does not survive. But where the power is coupled with an interest, it may 
be executed by the survivor. It is nota power coupled with an interest in executors, 
because they may derive a personal benefit from the devise. For a trust will sur- 
vive, though no way beneficial to the trustee. It is the possession of the legal 
estate, ora right in the subject over which the power is to be exercised, that makes 
the interest in question. And when an executor, guardian, or other trustee, is 
invested with the rents and profits of land, for the sale or use of another ; it is still 
an authority coupled with an interest, and survives. 

The courts of America have generally applied to the construction of such powers, 
the great and leading principle which applies the construction of other parts of the 
will, to ascertain and carry into execution the intention of the testator. When 
the power is given to executors, to be executed in their official capacity of execu- 
tors, and there are no words in the will warranting the conclusion that the testa- 
tor intended, for safety or some other object, a joint execution of the power ; as the 
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office survives, the power ought also to be construed ag surviving. And courts of 
equity will lend their aid to uphold the power, for the purpose of carrying into 
execution the intention of the testator, and preventing the consequences that might 
result from an extinction of the power: and where there is a trust, charged upon 
the executors in the direction given to them in the disposition of the proceeds, it 
is the settled doctrine of courts of chancery, that the trust does not become extinct 
by the death of one of the trustees. It will be continued in the survivors, and not 
be permitted, in any event, to fail for the want of a trustee. 

It is a settled doctrine, that the acceptance of a negotiable note for an antecedent 
debt, will not extinguish the debt; unless it is expressly agreed that it is received 
as payment. 

The auditor to whom the accounts of the executors were referred, made an esti- 
mate of the expenses of the family of Mrs Peter for twelve years, without having 
called for vouchers for all the items of the expenditures. The court held, the allow- 
ance of 6000 dollars for the expeases of the family for twelve years, must certainly be 
avery moderate charge. It was a proper subject of inquiry for the auditor, and there 
is no ground upon which this court can say the allowance is exceptionable. From 
the nature of the expenditure for the daily expenses of the family, it could hardly 
be expected that a regular account would be kept ; and especially, under the large 
discretion given by the testator in his will in relation to the maintenance of his 
family. 

The amounts paid by the executors for the curtails and discounts on the notes run- 
ning in the banks, were properly allowed to their credit. These were debts due 


from the estate, and whatever payments were made were for and on account of the 
estate. 


APPEAL from the circuit court 9f the United States for the District 
of Columbia, in the connty of Washington. 

The appellees filed their bill in the court below, to enjoin a sale of 
certain real estate, being lots in Washington, which had belonged to 
David Peter deceased ; which sale was about to be made by George 


Peter, his surviving executor, for the payment of debts due from his 
estate to the other appellants. 


The following is a copy of his will : 

In the name of God, Amen. I, David Peter, of Georgetown and 
District of Columbia, do hereby make and establish this my last will 
and testament, revoking all heretofore made by me. 

1. It is my intention that the proceeds of all my estate shall be 
vested in my dear wife Sarah Peter, for the maintenance and edu- 
cation of my children. 

2. I wish all my debts to be as speedily paid as possible, for which 
purpose I desire that the tract of land on which Dulin lives, together 
with all personal property thereon, may be sold and applied to that 
purpose : and in aid of that, as soon as sales can be effected, so much 
of my city property as may be necessary to effect that object. 














ts of 
into 
ight 
pon 
8, it 
inct 


not 


ent 
ved 


sti- 
ing 
oW- 
y be 
ere 
‘om 
dly 
rge 
his 
in- 


jue 
he 


ct 


i in Me od 





JANUARY TERM 1836. 535 


[Peter v. Beverly.] 

3. I desire that the corner lot on Bridge and Congress streets shall 
be given to my son William, and the corner lot on Water and High 
streets to my son Hamilton, and the storehouse and lot adjoining 
the last named corner, devised to my son Hamilton, to my youngest 
son James. 

4, I desire that no appraisement or valuation shall be had of any 
part of the property attached to my dwellinghouse. 

5. I desire that my sons shall receive as good educations as the 
country will afford, and my daughters the best the place can furnish ; 
and I desire that in the general distribution of the residue of my 
estate on the division between my sons and daughters, my sons may 
receive in the proportion of five as to three. 

I constitute and appoint my dear wife Sarah Peter, captain George 
Peter, Leonard H. Johns, my executrix and executors of this my last 
will and testament. 

In witness whereof, I have hereunto set my hand and seal this 
30th day of November 1812. 

Davin Peter, [t. s.]. 

The will was executed in the presence of three witnesses. 

They charged in their bill that George Peter was about to sell 
certain real estate of the testator, whose heirs and devisees they are, 
for the payment of debts alleged to be due to the Bank of Columbia 
and to the Bank of the United States; the said debts having been 
assigned to him: that a very large real and personal estate came to 
the hands of the executors of said David Peter; and that if they had 
used due and reasonable diligence in respect to the trust confided in 
them by the said will, and had properly applied the assets arising from 
the sales of the real and personal estate of said David, in a lawful 
course of administration, all the debts of the said David would have 
been fully paid, without any further application to the real estate to 
raise money for that purpose. 

They charged them with having received moneys which they 
have not accounted for; that they sold the land in Maryland, men- 
tioned in the will, and received about one-half the purchase money, 
and that the whole ought to have been received, if the executors had 
used due diligence. They state that the executors have settled 
accounts in the orphan’s court which they had exhibited, whereby 
it appeared that they have overpaid the personal estate more than 
12,000 dollars; and they contended, that if “by the neglect of the 
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executors they have not received and applied the whole of the pur- 
chase money of the land sold, to indemnify and reimburse them for 
the advances made towards the payment of the debts, they, the com- 
plainants ought not to be affected by such negligence.” They deny 
“that there is any debt due to the banks, or any other debt whatso- 
ever, for the payment of which it is necessary, proper, or lawful for 
the said George Peter to make sale of the said city lots.” They 
prayed for injunction and general relief. 

The answer of George Peter stated that he was the brother of the 
testator, and that of the other executors appointed by his will, one 
was his widow, and the other, Leonard H. Johns, her brother ; that 
at the death of the testator in 1812, he resided in Georgetown, and 
in 1816 removed to the country, in Maryland, where he has ever ° 
since resided; that although he consented to qualify as executor, 
he did not deem it necessary that he should interfere in the manage- 
ment or settlement of the estate with the widow and her brother; and 
that except in attending to a farm and the stock thereon, and a few 
inconsiderable tenements in Montgomery county, Maryland, which 
were near his own property, he did not so interfere: that believing 
Mr Johns to be fully competent, and that he would. attend to the 
business in the way best calculated to promote the interest of his 
sister and her children, he left it to them to settle the estate, and 
collect and dispose of the proceeds thereof, and provide for the sup- 
port and education of the family as they might think best. 

That all this was well known to the complainant Beverly ; who 
married the oldest daughter of the testator in 1819, and who and his 
wife lived with her mother, till within a year or two of her death; and 
he exhibited a letter of said Beverly to prove this. 

He stated that he had nothing to do with the settlement of 
accounts in the orphan’s court; “further than that it was explained 
to him to be necessary in order to comply with the rules of the banks, 
and thus to continue the debts, and save the property from sacrifice 
by a sale, to put in hy way of renewal the notes of the executors for 
those of the testator, and that the accounts should be settled in the 
orphan’s court, so as to show those debts in the banks, thus paid by 
the executors; they having substituted their own notes; and that this 
arrangement should continue as long as the banks would be willing 
to indulge the estate, or until the executors should be able to make 
sales for the payment of said debts: and he avers that this arrange- 
ment was explained and understood, and assented to by the said 
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executors and the said banks, and he presumes was explained to 
the orphan’s court.” 

That this arrangement was well understood by Beverly, the 
widow and all the children, who were old enough to understand any 
thing of their affairs: was often talked of by the complainants, Be- 
verly and Ramsay, who always spoke of the estate as liable to the 
banks ; and he exhibits numerous letters from Beverly, showing his 
knowledge of and acquiescence in it ; and shows that said Beverly 
was, for a considerable time, acting as agent for the estate, under 
the authority of the executors, and paying discounts on these sub- 
stituted notes to the banks out of the rents of the estate, and some- 
times from partial sales of lots, and at other times attempting to 
make sales for the purpose of paying interest to the said banks. He 
admits the sale of the land, called Dulin’s in the will, to George 
Magruder ; that he paid part of the money, was sued and became 
insolvent ; and that an ejectment was brought to recover the land, 
that it might be re-sold; that the ejectment was removed to the 
court of appeals of Maryland, where he believes it is still pending ; 
that if there was any neglect or delay in recovering this land, it was 
the neglect of the complainant Beverly, who undertook to attend to it, 
being then agent for the estate, who also employed counsel to file a 
bill in chancery in Maryland, for a re-sale of the land. 

The defendant, under these circumstances, considering this busi- 
ness in the hands and under the care of complainant, did not sup- 
pose it necessary for him to interfere in it. He admits that he re- 
ceived some small sums of money from the farm in Maryland, which 
he always sent to Mrs Peter or Mr Johns; and which, with the 
other money they received, he believes were faithfully applied in 
paying the debts, and supporting and educating the children. He 
knows that great expenses were incurred in this way; that the 
family continued to be supported in the way they had been accus- 
tomed to live ; and that the income of the estate, which had greatly 
diminished, must have been insufficient for these purposes; that 
rents had greatly fallen, and most of the city property was unpro- 
ductive, and the taxes were considerable. Under these circum- 
stances, the executors exercised their discretion, honestly and fairly, 
in withholding the city property from forced sales at very low prices; 
and became responsible to the banks, who consented to the arrange- 
ment made to save the estate from sacrifice. He avers that consi- 
derable advances were made by the executors, particularly by him- 
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self and Johns, for the payment of debts, and the necessary support 
and education of the family. 

He exhibits statements with his answer, showing what, upon the 
lowest estimates, must have been the annual expenses for main- 
taining the family and educating the children; and what was the 
annual income of the estate, showing its great inadequacy to meet 
those objects. 

He contends, that under the arrangement with the banks, with 
the perfect understanding of the complainant, the estate remained 
liable to the banks: but that if this were not so, yet if the executors 
had made themselves liable, they would have an undoubted right to 
resort to the estate for their indemnity or re-imbursement ; and might 
use and apply this right for the benefit of the banks, to whom the 
said debts are still due. 

The answer of the banks refers to the answer of the surviving 
executor, for the facts stated as to the arrangement between the 
executors and the bank ; which they aver was entered into to save 
the estate of testator from sacrifice, and to continue the accommo- 
dation ; and that the executors and the bank, and the agents of the 
executors, one of whom was the complainant Beverly, always so 
understood it, and looked to the trust estate as still liable to the 
banks. They exhibit statements showing the situation of these 
debts at the death of the testator ; and the various renewals by the 
executors afterwards, with the payments made by them and their 
agents, and the balance now due. 

An amended bill was filed, calling for an account of another sum 
of money alleged to have been received by the executors, or some of 
them ; and charging, more particularly, negligence in the executors, 
in not suing the indorsers on the notes of George Magruder, the 
purchaser of Dulin’s farm, in time, and the consequent loss of the 
balance of the purchase money, by such neglect. 

To this amended bill the surviving executor answered, stating his 
knowledge and belief as to the further sum charged to have been 
received and unaccounted for by the executors: and he denies, as 
before, the negligence imputed to the executors ; and avers, if there 
was any negligence, it was that of Beverly the complainant ; who, 
being interested in the estate and being a lawyer, undertook to 
attend to the recovery of the balance of the purchase money ; that 
the indorsers were in very doubtful circumstances ; that the land 
was looked upon by all interested as a sufficient security for the 
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balance of tlie purchase money, and that the counsel employed in 
recovering the balance of the purchase money advised a resort toa 
re-sale of the land, as the best remedy to recover said balance ; that 
for this purpose an ejectment was brought, and a bill in chancery 
filed in Maryland, under the direction and superintendence of said 
Beverly ; and that if any delay or negligence occurred in the pro- 
secution of these suits, it was caused by said Beverly. 

On the coming in of this answer, the cause was referred to the 
auditor, to make a report and account, and take depositions, &c. 

The following report was made by the auditor : 

“This cause having been referred to the auditor, with directions 
to take and report an account of all sums received by the executors 
from the real and personal estate of David Peter deceased, and of 
the sums paid by them, &c., and to take depositions and report all 
evidence and testimony by him taken, the auditor, after having noti- 
fied the parties, proceeded to examine the accounts and vouchers of 
the executors, and the several statements made by the counsel of the 
complainants and defendants; and now begs leave of this honourable 
court to report : 

“That he has examined the several statements made by the exe- 
cutors with the orphan’s court, and has extracted therefrom the 
several sums received and paid by them. In making the statement 
now submitted, the auditor has omitted the charges made by the 
executors, and for which they obtained credit in their settlement 
with that court for payments stated to have been by them made to 
the Bank of Columbia, and the Union Bank of Georgetown, because 
it does not appear that these debts were, at that time, paid by them. 

“When David Peter died, he was largely indebted to these banks 
upon indorsed notes, discounted in them. A proposition was made 
by the executors and acceded to by the banks to prevent these notes 
from lying under protest, to substitute notes to be drawn by Mrs Sa- 
rah Peter, executrix, and indorsed by Leonard H. Johns and George 
Peter, executors. These notes of David Peter were retired by this 
substitution, and passed as credits to the executors in the orphan’s 
court as paid, when in truth and in fact they were not paid. Whe- 
ther the bank by this arrangement released the estate of David Peter 
or not, the auditor does not undertake to determine. In the account 
with the orphan’s court, the executors are charged with the amount 
of the inventory of the personal estate, both in the District of Colum- 
bia and in Maryland: in the present statement these charges are 
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omitted. As far as any proceeds of the personal estate came into 
their hands, they are charged in this audit; but they are not charged 
with what the widow and heirs retained in their own hands, and for 
their own use ; the object being to ascertain whether the executors 
are indebted to the estate, or the estate to them. It will be seen, 
that by an account stated by the counsel for the heirs, and annexed 
to the auditor’s statement, that he has charged the executors with 
20,250 dollars, being the amount of sale of land to George Magruder. 
It appears from the papers, that the first payment for this land, 
amounting to 6895 dollars 96 cents, and interest thereafter, in all 
8000 dollars, is all that has ever been paid or received by the execu- 
tors on that account; the balance has not been paid, under the plea 
by the representative of Magruder, that the will of David Peter did 
not sufficiently authorize the executors to sell and make a good title 
to the land. Under these circumstances, this charge for the balance 
of the pnrchase money is rejected by the auditor. 

**The counsel for the bank and executors has also made a state- 
ment, which is also annexed. The auditor rejects both statements, 
and presents one of his own. It appears that when David Peter 
died, he possessed a large estate, with a suitable establishment, in 
Georgetown. He left a widow, three sons and two daughters, mi- 
nors. His estate, although large, was not proportionably productive. 
It consisted of land in Montgomery county, Maryland, and lots and 
houses in Georgetown and the city of Washington: most of the lots 
were unimproved. The land in Maryland was tenanted out, except 
one farm, which, being stocked, was reserved for the management 
and support of the family, and so remains to this day. The income 
arising from the estate annually, after paying taxes, was insufficient 
to defray the expenses of the establishment in Georgetown in the 
manner they had been accustomed to live, and to educate the three 
sons and two daughters. The auditor has, therefore, estimated the 
family expenses at 1500 dollars per annum, or 500 dollars over and 
above the produce of the stocked farm, and the small amount of 
rents received in Montgomery. In addition to these expenses, the’ 
estate was bound by the will of David Peter’s father, to contribute to 
his mother’s support during her life, five hundred dollars in money, 
with a proportion of wood and provisions, per annum. These heavy 
charges upon the estate, and the accumulation of interest and dis- 
counts on debts, has caused the estate to fall largely indebted to the 
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executors, while the Bank of the United States, as assignee of the 
Bank of Columbia, and other claimants, remain unpaid. 

‘The claims upon the estate by Richard West, Thomas P. Wilson 
and the Union Bank, were recovered by judgments against George 
Peter, as executor and indorser, and have been fully paid by him. 

“By the statement now presented, it appears that the estate is 
indebted to the executors 17,539 dollars 61 cents, arising from the 
above causes: the larger part, if not the whole, is in justice due to 
George Peter : in addition to which he has an account for a consider- 
able amount which is suspended in this audit, on account of some 
charges in blank, for sundry payments to managers and overseers, 
blacksmith’s bills, &c. &c.; which charges may be considered when 
the claims generally shall be presented for final settlement. 

“ The death of the executrix, the subsequent death of Leonard H. 
Johns, who was the acting executor, and the surviving executor not 
residing in the District, and knowing little about the manner in which 
the estate has been managed, the want of papers and confused state 
of the whole concern, renders it a laborious and difficult task to do 
exact justice to all parties; but with the materials within his reach, 
the auditor has made the best report in his power, which he hopes 
will be received. It cannot be very material to the heirs, whether 
they still owe the bank or not; because if they do not owe the bank, 
they will be by the same amount more indebted to the executors. 

“ December 10, 1833.” 

The complainants excepted to the report of the auditor. The fol- 
lowing is a summary statement of the exceptions : 

1 and 2. That the auditor has not charged the said surviving 
executor with the amount of the inventories of the personal estate of 
the testator, filed by the said executors in the orphan’s court of 
Washington county, District of Columbia, on the 12th of December 
in the year 1812, and on the 12th of January 1813. 

3. That the auditor has not recharged the surviving executors with 
the sum of 4552 dollars, being the value of certain personal effects, 
part of the assets of the testator’s estate, applicable to the payment of 
his debts, which was improperly delivered to Sarah Peter, widow 
and executrix of the said David, as a legacy, and for which said 
executors have obtained improperly a credit on the settlement of 
their accounts with the said orphan’s court. 

4and 5. That the auditor has not charged the said surviving 
executor with the amounts respectively, of two promissory notes of 
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George Magruder, and interest on one to the Ist of January 1815, 
and the other to the Ist of January 1816, which said notes were re- 
ceived by the said executors of said Magruder, for the second and 
third instalments of the purchase money of the tract of land called 
Dulin’s farm, devised to be sold, and sold by said executors, to aid in 
the payment of testator’s debts, which said sums of money were lost 
by the gross neglect and fault of the said executors. 

7. That the auditor has given credit to said executor in said ac- 
count current, for the sum of 5809 dollars and 92 cents, being the 
estimated amount of taxes on the real estate devised by said David 
Peter to the complainants, (the appellees) and supposed to have 
accrued prior to the year 1829, without any evidence that the said 
executors had ever paid that or any other sum of money on account 
of such taxes. 

8. That the auditor has given credit to the executors for the sum 
of 6000 dollars, being, as he says, the estimated amount of the ex- 
penses of Mrs Sarah Peter’s family for twelve years, without evi- 
dence to show that that, or any other sum of money was expended 
by the said executors for such purpose. 

9, 10 and Il. That the auditor has given credit to the said 
executor, for the sum of 8931 dollars and 12 cents, for discounts 
and curtails paid in the Union Bank of Georgetown, and 1430 dol- 
lars and 75 cents, for discounts and curtails paid in the Bank of 
Columbia, since the 25th of September 1815; after which time no 
debt was due from the estate of David Peter to either of the said 
banks, and after the said executors were in possession of assets of 
the said estate, sufficient to pay all the debts of the said David. 

12. That the auditor has rejected the statement and account 
presented on the part of the complainants, the appellees, and refused 
to charge the said executors as they are therein charged. 

In January 1835, the circuit court overruled the exceptions, and 
on the 25th of May 1835, the following decree was made. 

“This cause having been set for hearing upon the bill, answers, 
exhibits and evidence, and having been argued by counsel, it is this 
25th day of May 1835, upon further hearing of the parties and their 
counsel, ordered, adjudged and decreed, that the auditor’s report 
heretofore excepted to by the complainants, be and the same is 
hereby confirmed and the exceptions thereto overruled. 

* And the court, further considering the said cause, do order, ad- 
judge and decree, that the said injunction, granted as aforesaid, on 
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the prayer of said complainants be, and the same is hereby made 
perpetual, and that the defendants pay to the complainants their 
costs of suit.” 
From this decree the defendants appealed to this court; and the 
complainants appealed from so much of the decree as confirmed the 
auditoy’s report. 


The case was argued by Mr Key, and Mr Sergeant, for the ap- 
pellants, George Peter, executor, and others; and by Coxe and 
Mr Marbury, for James B. Beverly, and others. 


The counsel for the appellants submitted the following points to 
the court. 

1, That under the arrangement made between the banks and the 
executors, the trust estate in their hands continued still liable to the 
bank for the testator’s debt, notwithstanding the substitution of the 
executor’s notes. 

2. That if not, still the trust estate was liable for the indemnity 
and reimbursement of the executors, who had assumed the responsi- 
bility of these debts. 

3. And if so, the proof shows that they had largely overpaid the 
estate, even beyond the amount of the responsibility thus incurred : 
the allowance made by the auditor, for the support and education 
of the family, excepted to by the complainant, being correct, and 
his disallowance of the charge on the executors for negligence, for 
the unpaid balance of the purchase money, for Dulin’s farm, also 
excepted to, being also correct. 

4, That under the will the power to sell survives to the remain- 
ing executor. 

5. That the decree of the court below is repugnant, erroneous, 
and contrary to equity, inasmuch as confirming the auditor’s report, 
and thereby admitting the equity of the defendants, to the extent 
before stated ; it nevertheless grants a perpetual injunction against 
the appropriate legal mode of effectuating that equity, without af- 
fording them any other relief. 


Mr Key, for George Peter and others. 
The facts of the case are these : 
The testator, D. Peter, died in 1812, leaving a widow and five 
children, all young ; the eldest about twelve years old. They con- 
VOL. x.—3 s8* 
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tinued to live in the mansionhouse, in Georgetown, till 1825, when 
the widow died. ‘The executors were the widow, her brother Leo- 
nard Johns, and George Peter, the testator’s brother, the surviving 
executor. 

The family were supported and educated ; and the income of the 
estate was insufficient for that purpose, as is averred in the answers 
and proved. The principal debts were due to the banks: some 
discounts were paid, but a large amount of interest is still due on the 
debts. : 

The executors made an arrangement with the banks, by which 
their own notes were substituted for the testator’s, and were to be so 
continued as long as the bank would indulge, or until the executors 
could make sales. This arrangement was understood by Beverly 
and Ramsay and all the family, as is proved by the answers, by 
Beverly’s letters and by Kurtz. 

In 1827 the banks file a bill against the heirs, to sell the real 
estate to pay these debts. Beverly and the other heirs answer, that 
the debts are paid by the executors’ notes, and plead limitations. 

In themeantime, the surviving executor, having judgments against 
him by one of the banks, levied or about to be on his own property, 
is advised that he has a right to sell the city lots, as surviving execu- 
tor, and advertises a sale in 1828. The bill is then filed by Beverly 
and the heirs, and injunction obtained, which the court below has 
decreed shall be perpetual. 

In 1814 the executors sold Dulin’s farm to Magruder, and received 
about one third of the purchase money. 

The will shows that the testator intended the property specifically 
devised for that purpose, should be applied to pay his debts : that the 
other property, the personal estate, should be kept for his family ; 
that in his house not to be inventoried ; and that the children should 
be maintained and educated. The city lots to be sold, in aid of 
Dulin’s farm, to pay his debts, as soon as sales could be effected. 

These intentions the executors have fulfilled : and it is not credit- 
ors who had a right to do so, that are complaining of this, and that 
their debts have not been paid out of the personalty ; but the heirs, 
who have received all the benefit of the estate, as intended by the 
testator, who have had all the personal estate, and who now seek to 
throw the debts on the executors, and take from them, for their 
own use, the trust property, which they were to sell to pay the debts. 
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Their bill charges misapplication and negligence. What is the 
misapplication? Not that they have applied the estate to their own 
use, or to the use of any one but the heirs; but that they have not 
“duly administered” the estate, by applying the personal estate to 
pay the debts. Nor is the misapplication charged on the surviving 
executor. It may have been that of the widow and her brother. 

The same as to the negligence: and the answer and Beverley’s 
own letter, and his bill, filed in 1821, and dismissed ; show that the 
defendant, George Peter, came into the trust merely to attend toa 
farm or two in Maryland ; and that he left the whole management 
and settlement of the estate, and the maintaining and educating the 
children, to the widow and her brother, the other executors. If 
they misapplied the assets to the children’s use, instead of the credi- 
tors’, it would be bad enough for the children to complain of this 
against them. But to complain of this, or of their negligence against 
the defendant, the surviving executor, who had nothing to do with 
it; would be still more unreasonable. The effort is to make him 
pay the testator’s debts, because the other executors gave the pro- 
perty to the children ; and it is made by the children, who have had 
all the benefit of the property. 7 Johns. Ch. Rep. 23. 

First point. Were the debts paid to the banks ? 

Payment of one note by another, is never presumed an extinguish- 
ment ; it must be proved to have been so received. 

All the answers and evidence, and Beverly’s letters to 1827, and 
his bill filed against the executors in 1821 and dismissed in 1824, 
show it was not so received ; that the trust property still continued 
liable for the debts. 

The notes of the testator were given up, not to be cancelled, but 
in confidence, to be preserved; to be filed, with the executor’s ac- 
count, in the orphan’s court ; that account was not finally settled: the 
notes are there. 11 Johns. Rep. 513; 14 Johns. Rep. 404, 414; 7 
Har. & Johns. 92; 2 Gill & Johns. 495. 

Second point. But if it wasa payment, still the trust estate would 
be liable for the indemnity and reimbursement of the executors. The 
executors would be substituted for the creditors, and could sell. 7 
Har. & Johns. 134; 4 Gill & Johns. 303; 2 Pick. 517; 1 Conn. 
Rep. 51. 

Third point. And so the proof shows that they had largely over- 
paid the estate, to an amount far beyond the amount of the bank 
debts. 

VOL. X.—-3 T 
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The accounts taken by the auditor all show this; and the excep. 
tions were properly overruled by the court below. As to the first, 
second and third exceptions, the auditor was right in not charging 
the executors with the inventories, and in allowing them what they 
gave the widow. He charges them with what they sold ; all the 
rest the family had. 

As to the fourth and fifth, the charge of negligence in not re- 
covering the balance of the purchase money from Magruder: the 
executors are proved to have acted by advice of counsel ; to have 
brought an ejectment to recover the land and re-sell it. If there was 
any delay in that point, the fault was Beverly’s, who undertook to 
superintend it. 2 Johns. Ca. 376; 4 Gill & Johns. 323; 1 Har. & 
Gill 88 ; 4 Gill and Johns. 453; 4 Rawle 148. 

As to the sixth, the tax lists show the amount paid ; there was 
no other way of being paid but out of the estate by executors— 
this is proved also by Beverly’s letters. 

As to the other exceptions, the auditor was right in allowing for 
the discounts paid on their notes, and in allowing 600 dollars a year 
for twelve year’s maintenance of the family ; the proof, and Beverly’s 
letters show this. He married in 1819, and lived with his wife, 
with the widow, her mother, till shortly before her death. Wire v. 
Smith and Buchanan, 4 Gill & Johns. 303; Billington’s Appeal, 3 
Rawle 48. 

As to the fourth point, the power of the surviving executor to sell: 
he cited, Lock v. Locket, 1 And. 145; 3 Dyer 371 ; Moore’s Case, 2 
Leon.; Pow. on Dev. 239; Sug. on Powers 157, and note; 6 
Rand. 600; 2 Dall. 223; 3 Binn. 69; 1 Yeates 422; 3 Yeates 163; 
4 Hen. & Munf. 444; 5 Munf. 150; 4 H. & M’H. 455: and 
contended that this will created a trust, not a naked power, which 
survived, and to the executors virtute officii ; cited, Sug. on Powers 
111, and note. 

Fifth point. The court confirmed the auditor’s report, admitting 
thereby that the estate was overpaid by the executors, and yet pro- 
hibit the sale : thisis repugnant and erroneous. If the court thought 
the surviving executor had no power to sell, why enjoin him? Why 
not, as the parties were all before the court, appoint a trustee and 
decree a sale? This they could have done with a cross-bill. But 
if a cross-bill had been necessary, the court should have directed it. 
Coop. Eq. 7, pl. 34, 84; 7 Johns. Ch. Rep. 250, 251 ; Mitf. 81. 
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The counsel for Beverly, and the other appellees, insisted : 

1. That at the date of the advertisement of the sale of the lots, 
there was no debt due the banks, or either of them, or any other 
debt whatsoever, for the payment of which it was either necessary, 
proper or lawful for George Peter to sell the city lots. 

2. That the balance of debt appearing, by the auditor’s report, to 
be due from the heirs of David Peter to the executors, is made up of 
charges which, if they have any valid existence, have arisen since 
the death of David Peter, and are not embraced within the provisions 
contained in his will for the payment of his debts; and, consequently, 
that the real estate is not liable to be sold for the payment of the 
same. 

3. That the surviving executor, George Peter, has no legal right 
or authority, as executor, to sell the land in the said will devised to 
be sold for the payment of the testator’s debts. 

4. That the city lots, advertised to be sold as aforesaid, are not by 
the will devised to be sold, until the proceeds of the sale of the farm 
on which Dulin lived, and the personal estate, has been applied, and 
a deficiency appear. 

5. And in order that the whole controversy between the parties 
may be closed without further appeal to this court; the appellees 
further insisted, that the circuit court erred in overruling the several 
exceptions aforesaid to the auditor’s report, and in ratifying and 
affirming the said report. 


Mr Marbury, for the appellees : 

The executors claim a right under the will of David Peter to sell 
the land devised for the payment of his debts; they have been en- 
joined from so doing until it shall be ascertained that there are debts 
existing, for the payment of which it would be right to make such 
sale: the debts alleged to be unpaid are those which were owing by 
the testator at the time of his death to the Bank of Columbia, and 
the Union Bank of Georgetown. On the part of the appellees, it isin- 
sisted, that these debts have been paid since the death of David Peter ; 
not in fact with money, but by the substitution of the private notes 
of the executors, and the simultaneous surrender by the banks to 
the executors of the original notes of their testator, with the design 
that the executors might exhibit those notes as paid, and obtain a 
credit for the amount in the settlement of their account with the 
orphan’s court. As a sufficient consideration for their assumption to 











548 SUPREME COURT. 


[Peter v. Beverly.] 

pay these debts, the executors had in their control an estate amply 
sufficient for payment of all the debts of the testator, whenever they 
should please to apply it; their notes given in lieu of the testator’s 
have been renewed by the banks from time to time for the term of 
fifteen years. The object of their arrangement had beenaccomplished ; 
their account has been settled in the orphan’s court ; they have ob- 
tained a credit for the amount of David Peter’s debts to the banks; his 
notes are there filed as vouchers by which the executors are dis- 
charged from liability to account for an equal amount of the assets 
in their hands. Having thus dealt with the executors, the banks 
cannot now claim to be creditors of the estate of David Peter. 

If one deal with another’s agent, and give him a receipt for a sum of 
money which the agent had a right to pay ; and on the faith of that 
receipt the agent obtains a credit in settlement with his principal, 
the debt is thereby discharged. 15 Johns. Rep. 276. 

It is conceded that the acceptance of a promissory note will not 
pay a debt, unless it be so agreed; but the acceptance of such a 
note, and the simultaneous surrender of that in lieu of which it is 
given, are necessarily conclusive of the fact that it was given and re- 
ceived in payment. 16 Johns. Rep. 273; 12 Johns. Rep. 409; 1 
Dane’s Ab. 126. 

It is said, if the debts have been paid by the executors, they stand 
in the place of the creditors, and are entitled to sell for their own 
indemnity. It cannot be denied that a trustee who advances his 
own money, before sale, to pay the debt of his principal, may make 
the trust fund available to himself for his indemnity. In this case, 
however, the executors had the control of an ample personal estate, 
including the proceeds of the land sold by them under the will, to 
pay the debts. If it has become a matter of account between exe- 
cutors and heirs, this personal estate must be first accounted for. 
What has become of it? Why have the executors not applied it to 
discharge the debts? They ought not to be allowed to appropriate 
other parts of the estate before this has been accounted for. The 
land devised to be sold for the payment of debts is in equity regarded 
as personal estate. 1 Har. & Gill 96. 

A full and satisfactory account has not been taken ; the auditor 
has refused to charge the executors with the amount of the inventory 
of the testator’s estate, made out by themselves, and returned to the 
orphan’s court: and this, under the pretext that the property therein 
inventoried and appraised, never came to the possession of the exe- 
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cutors. This is at variance with the evidence in the cause, and the act 
of the executors; who, in their settlements in the orphan’s court, 
have charged themselves with the same property. The act of 1798, 
ch. 101, requires executors and administrators to return inventories 
only of property which does come to their possession ; and such re- 
turn is prima facie evidence against them. The inventory is the 
basis of the administration account : the act requires, in terms, that 
the executors shall be charged with the amount of it ; they must dis- 
charge themselves. 

The auditor has also refused to charge the executors with the 
notes taken by them of the purchaser of Dulin’s farm, sold under 
the authority in the will; although it is made manifest that the 
money secured by those notes, has been lost by their gross negli- 
gence. Near five years were suffered to elapse, after the notes had 
fallen due, before any step was taken to enforce the payment of 
the money ; a suit was then brought against the drawer, but no suit 
was ever instituted against the sureties; the remedy against them 
was voluntarily abandoned by the executors. They are chargable 
with the amount of the notes and interest to the period of their ma- 
turity ; from that day the amount must be taken to be assets in 
hand for the payment of debts. 3 Johns. Ch. Rep. 552; 4 Johns. 
Ch. Rep. 284; 1 Har. & Gill 88 ; 2 Brown’s Ch. Rep. 156 ; 5 Ves. 
839 ; 11 Wend. Rep. 361. 

It has been said, the executors are not chargeable with the per- 
sonal estate, because the testator has charged his real estate with 
the payment of his debts, and thereby exempted the personal estate, 
and given it to his family. The personal estate is the primary fund 
for the payment of debts, and must be first applied. In order to ex- 
empt it, the testator must express his intention to that effect: it is 
not sufficient merely to charge the real estate ; he must show ex- 
pressly his intention to be, that the personal estate shall not be ap- 
plied in discharge of his debts. 1 Brown’s Ch. Rep. 144; 1 Ch. Ca. 
296. 

There is nothing in the will of the testator to support the con- 
struction of the opposite counsel. The real estate is charged only 
to aid in the speedy payment of the debts, but the personal estate is 
not exempted, either directly or indirectly. 

The auditor has not only refused to debit the executors with the 
preceding charges, but he has allowed them credits which can be 
sustained neither by the evidence or law: in his account, the exe- 
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cutors are credited by the sum of 5809 dollars ; being, as he says, 
the estimated amount of taxes on the real estate of David Peter, from 
his death in 1812 to 1829. That such taxes became due, and have 
been paid, is proved ; but by whom, and out of what fund, paid, is 
not proved. It was not the duty of the executors, or even proper for 
them to pay such charges, and more particularly, while debts were 
outstanding and unpaid: it is not, therefore, to be presumed, that 
this sum was paid from the personal estate and by the executors. 

They have also been credited by the sum of 6000 dollars, alleged 
to have been expended by them.in the maintenance of Mrs Sarah 
Peter’s family ; and this has been done without any evidence that 
the executors ever expended one cent for any such purpose. 

The income of their estate is the proper fund for the education 
and maintenance of heirs, during their minority. ‘The law indicates 
this ; and guardians are not permitted to exceed it without necessity, 
and then, only with the sanction of the judge of the orphan’s court. 
Acts of Assembly, 1785, ch. 80, sec. 9—1798, ch. 101, sub. ch. 12, 
sec. 10; 2 Har. & Gill 126. 

The testator, in his will, sets apart the income of his estate for this 
very purpose ; the executors had no right to exceed it: if they have 
done so, they should show that necessity required it; that the 
orphan’s court sanctioned it; and that they actually expended the 
money for the purpose. They show neither: this credit ought not 
to be allowed. 1 Har. & Johns, 227; 8 Mass. Rep. 

If the account be remodelled, and the principles contended for be 
admitted, it is apparent that the executors in 1816 were in posses- 
sion of abundant means, at pleasure, to pay all their testator’s debts ; 
it was their duty to apply the assets to that purpose, and save the 
estate from the accumulation of interest. Whether they applied the 
money to their own use, or only neglected to apply it properly, is of 
no consequence; they are chargeable with the interest. If they have 
suffered the debts to stand unpaid, and have, themselves, subse- 
quently paid them, with interest, they ought not to be allowed in 
their account for the interest so paid; it was created by their neg- 
lect, and they should bear the burthen themselves: all discounts 
and interest paid after the year 1816, and credited by the auditor, 
ought to be disallowed. 

The surviving executor is equally chargeable with the others ; 
he joined in the return of the inventories: that fact shows him in 
possession of the property included in them; it was not only his 
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right, but his duty, to retain that possession and apply it to the pur- 
poses of the estate. Dick. 356; 1 Russ. & Mylne 64. 

He joined also in the sale of the Jand, and in the receipt for the 
cash paid, and notes given for the purchase money ; and although 
the money may have been paid to another, yet he is responsible. 
Prec. in Ch. 173. 


Coxe followed on the same side. 


Mr Sergeant in reply : 

It is argued on the part of Beverly and others : 

1. That there was no debt due to either of the banks, nor any other 
debt due by the estate of George Peter, for which it was proper, law- 
ful and necessary to make a sale of the real estate. 

The inquiry then is, was there a debt due to the Bank of Colum- 
bia, and to the Bank of the United States. This is the first branch 
of the question. 

It is not denied or disputed that at the time of the decease of 
David Peter, debts were due to both those banks. Have those debts 
been paid? For their payment provision was made by the will; 
a trust accompanied with a power to sell particular portions of 
the estate, was created by it. The proof of the payment of the 
debts lies on those who now seek to obtain the estate of the testator, 
aud to restrain the executor from selling the same for their payment. 
Until payment, the debts remain a lien on the trust; and nothing 
can affect the lien but a failure of the trust, or a failure of power to 
execute it. 

Have the complainants in the circuit court proved that these debts 
have been paid? They do not pretend that an actual payment has 
been made. It is well known to them that the executors never had 
the means of payment ; and this is manifest from the accounts which 
were exhibited to the auditor, and which are in the record. 

But, without even an allegation of actual payment of the debts, an 
attempt has been made to show a constructive payment: and while 
the surviving executor would, by the success of this effort, remain 

personally liable for the debts, and the whole of his private estate 
will be absorbed ; the estate of his testator, David Peter, will be en- 
joyed by his devisees. 

The discharge of the estate of the testator from the debts due at 
the time of his decease to the banks, is asserted, and claimed, because 
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the notes given by him were surrendered to the executors, and their 
private notes given’to the banks in lieu of them. 

“The acceptance of a negotiable note for an antecedent debt, will 
not extinguish such debt, unless it is expressly agreed that it is 
received as payment.” Spencer, Justice, in James v. Hackley, 16 
Johns. Rep. 278. It was expressly agreed in this case, that the 
surrender of the notes should not be so considered ; and the parties 
interested always acted in the spirit of the arrangement. It was 
known to Mr Beverly, that the debts to the banks continued, and 
had not been paid. In his correspondence he refers to the payment 
of a part of the funds of the estate to the discharge of the discounts, 
and to the peculiar liability of Mrs Peter for some part of the debt, 
by notes given by her. This is also proved by evidence in the case ; 
and in a bill filed by Mr Beverly in 1821, the debts are stated to be 
unpaid. In support of the position that giving up a note is not an 
extinguishment of a debt: cited, Arnold v. Camp, 12 Johns. Rep. 
409 ; 16 Johns. 298 ; Glen v. Smith, 2 Gill & Johns. Rep. 493. 

The legal presumption is, that it is not an extinguishment of a 
pre-existing debt ; but there are cases where the court will intend it 
to have been in satisfaction of such a debt. Arnold v. Camp, 12 
Johns. 409 ; Cheever v. Smith, 15 Johns. 276 ; James v. Hackley, 16 
Johns. 273. 

Has the principle any application to the case before the court? 
The contrary is asserted, and the record furnishes abundant evidence 
to support the assertion. Every one interested in the estate knew 
the real situation of the case. The whole of the resources were in- 
sufficient to support Mrs Peter, as she was authorized to claim to be 
supported by the will; and the executors had no means to pay the 
debts. The family of the testator were maintained, and Mr Beverly 
resided in the family mansion, after his marriage with one of the 
children. He was well acquainted with the affairs of the estate, and 
acted in reference to them. 

The executors were always creditors of the estate. In 1814 the 
estate owed the executors 9148 dollars and 40 cents. In 1821 the 
balance due them was 24,131 dollars and 10 cents. The report of 
the auditor fully establishes the fact, that the estate was always in- 
debted to them in a large amount. Upon his report, 11,539 dollars 
and 61 cents were due to them, exclusive of the bank debts. If these 
estimates are denied; it will still be admitted that, in any form of 
stating the accounts, they were creditors. 
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It was perfectly consistent with the trust in the executors, to make 
the arrangements they did for the postponement of the bank debts: 
and they did it in good faith. The bank, to give time, required 
notes from the executors individually: and notes were accordingly 
given. But the agreement was also made, that the banks were to 
continue their claim on the trust. The equity is therefore against 
the extinguishment asserted. 

There are collateral proofs that this was the arrangement. The 
discounts paid are charged to the estate, and the cost of a protest is 
charged. Beverly always admitted the charge for discounts on the 
notes, after the original notes had been given up. The first objec- 
tion ever brought forward, was presented on filing the exceptions to 
the master’s report. It is, in fact, the ordinary case of putting vouch- 
ers in the hands of the trustee, under a special agreement. Cited, 
2 Gill & Johns. 510. 

2. But suppose the facts were that the estate of David Peter was 
no longer indebted to the banks ; that by the surrender of his notes, 
and taking the private notes of the executors, they were no longer 
creditors of the estate: would the debt be thereby extinguished? It 
would only be transferred ; and would be, and remain until paid by 
the estate, due to the executors. In equity, they would be the cre- 
ditors of the estate; and would be entitled to the benefits of the secu- 
rity in the will. The surviving executor would still be a trustee ; 
and have all the rights over the estate to provide, by its sale, for the 
satisfaction of the debts which were originally given by the will. 
To the authorities cited, may be added Greiner’s case, 2 Watts’s 
Reports 414. 

The executor agrees that the original creditor shall still have the 
security. This he has a right to do; and no one can interpose to 
prevent his carrying this purpose into effect. There is a plain equity 
in favour of this. 

But there is a further equity in this case, supporting all that has 
been urged for the consideration of the court. It answers also the 
second point made by the appellees. . That point is, that if any ba- 
lance is due to George Peter, as stated in the auditor’s report, it is 
made up of charges arising since the date of the will, not embraced 
in the provisions thereof for the payment of the same; and there- 
fore that the real estate of the testator is not liable to be sold for the 
payment of that debt. 

The facts stated in this proposition are not sustained. There 
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never was in the hands of the executors, or under their control, the 
means of paying the debts, After making the provision for Mrs 
Peter, the whole, and more than the available means of the estate, 
were consumed. The debts due the extcutors grew out of advances 
made for the estate, for taxes, expenses and interest. 

Who are the parties before the court? The executor, and the 
only remaining creditors on one side ; and the children of the testator, 
his legatees, on the other. It is the duty of the executor to execute 
the will ; and, independently of the creditors, he had no other law to 
regulate his action, and no other powers but those given by the will. 
Creditors may defeat the purpose of the testator, and control the 
action of the executors ; but in this case they submit to it, and ask 
the executor to perform his trust. 

What then is the will which the executors were to execute? What 
are its provisions ? 

1. As toa portion of the personal property, which was not to be 
appraised or valued. This amounted to 4552 dollars; and was 
part of the personal estate in the dwellinghouse at Georgetown ; 
and was given to Mrs Peter. 

2. Certain specified portions of real estate, and personal estate on 
part of it, are set apart for the payment of debts. 

3. All the rest of the estate is given for the maintenance of the 
family of the testator, and for the maintenance of the children. 

Such a will may be wise, or it may be unwise, but it is a good 
will and lawful; and it is the duty of an executor to execute it if 
he can. The power to do so depends on the creditors; and they 
have agreed; they take the trust, and ask its performance. Can 
the legatees object to this? If they do, they object not to the pro- 
ceedings of the executor, but to the direction of the testator. The 
testator marshalled the assets. The will has been executed in the 
spirit, and according to the directions of the testator. The will made 
the real estate personal estate. 

If it shall be said that the estate has not been administered ac- 
cording to law; it is answered, that they have not administered it 
as the law would have required of them if there had been no will: 
but they have conformed to the will in the administration ; and this 
the creditors, now before the court, have permitted them to do. 

The family have every part of the estate but that which is now 
claimed by the creditor, and by the executor, to pay the debts ; and 
now they want this because they have had the rest. ‘They would 
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leave the creditors unpaid, and would deprive the executor of all 
his property ; obliging the creditors of their parent to take his estate 
for the satisfaction of debts, which, by the will of their parent, were 
to be paid out of his estate. 

Against the claim of the surviving executor, a claim founded on 
his assumption of the debt of their father, the appellees, his legatees, 
would now plead the statute of limitations ! 

The creditors now ask to have the fund provided by the testator, 
applied to the payment of their debts. This is resisted by the chil- 
dren of the testator. The equity of the claim is too plain to admit 
of a doubt. 

It is altogether unnecessary here to inquire what would be the 
effect of the executors having misapplied the other funds of the estate. 
They have not done so. The evidence; the true purpose and in- 
tent of the will; and the report of the auditor, clearly prove this. 
But if they had done so, on whom ought the loss to fall? It ought 
not to fall on the creditors, or upon their fund. Their forbearance 
should not be visited by such a penalty. There is no construction 
of the will which will sustain such a suggestion. The purpose of 
the will was to designate and set apart a portion of the estate for 
the payment of the debts of the testator. The will gives the executors 
a power to sell those portions of the estate to satisfy the debts. It 
creates a trust; Sugden 392, 393; and equity will not permit the 
trust to fail for want of a trustee. In this case, it survives to the 
present executor, the appellant. Not being a naked power, but one 
created for a special and expressed purpose ; being a trust; it will not 
be permitted to fail. Cited Wilmot 23; Williams on Executors 
626, 627. 

The construction of the will which is asserted for the appellant is 
strongly supported by the judgment of the court of appeals of Mary- 
land. 4 Gill & John. Rep. 328, 329. 

Upon the exceptions to the auditor’s report, Mr Sergeant argued: 
as to the first and second exceptions, the property in the invento- 
ries was not sold, nor converted to the use of the creditors. It re- 
mained with Mrs Peter and her family, and remains still with them. 
Are the amounts of the inventories of that property to be charged to 
the executors, who never received any of the property; or to the 
creditors, by whose forbearance the family of the testator was per- 
mitted to enjoy it? These observations also apply to part of the 
matter in the fourth and fifth exceptions. 
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It is denied that, on the part of George Peter, the appellant, there 
was ever a neglect of duty. It does not appear that at any time 
until the filing of the amended bill in this case, it was ever alleged 
or mentioned. It is now brought forward, after one of the executors 
is dead, and his papers have been destroyed ; and after Mrs Peter’s 
death. It is now charged against the only surviving executor, and 
who did not at any time take any other part in the business of the 
estate, but collecting rents; and who never appropriated a dollar of 
the estate to his own use. . 

In reference to the charge of neglect in not collecting the balance 
of the debt from the Dulin farm; no imputation of this kind can be 
sustained. It might well be supposed that the property sold was a 
security for that balance; and the purchaser had acquired no title. 
The necessity of suing out the notes is not admitted, for the execu- 
tors might have thought their recovery doubtful; or have thought a 
suit unnecessary. But as to this, there is a clear protection from 
personal liability by the executors, as they put the claim into the 
hands of counsel; and Mr Beverly was well acquainted with the 
whole proceeding. 

As to the seventh exception, the auditor, in giving the credit com- 
plained of in it, was perfectly right. Vouchers, sufficient, under the 
circumstances of the case, and considering the nature of the expend- 
itures, were furnished to support the credit. Of the eighth exception 
it may also be said, that the vouchers were such as ought to have 
satisfied and did satisfy the auditor. It could only be by an estimate 
of the family expenses of Mrs Peter, that the auditor could arrive at 
any particular sum. For such expenses receipts are not kept. The 
decision of the auditor on the amount is sufficient to sustain it. 

The exceptions which go to the rejection of the debts for bank cur- 
tailments, and the payment of the discounts on the notes, cannot 
prevail; either if the debt was set down by the estate to the banks, 
or to the executors. There were no means of making these payments, 
in the hands of the executors, derived from the estate; and the funds 
must therefore have been provided out of their private means. 

Mr Sergeant went into a particular statement of the accounts of 
the executors, for the purpose of answering the twelfth exception: 
and contended, that the auditor was right in rejecting the statement 
and account presented by the appellees; and refusing to charge the 
executors as charged by them. 
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He contended, that no fair account could be made, which would 
not show a balance in favour of the executors toa very large amount. 
To prevent this balance, there are but two ways of stating the ac- 
count. One, to apply certain inapplicable rules to the conduct of 
the executors, which, when they ought to apply, are very well: the 
other, to invoke and apply the statute of limitations. One mode 
makes the executor pay what the legatees have had, what the family 
has subsisted upon; the other deprives the creditors of what they 
ought to have had. 

It is said they had no right to apply the personal estate to the sup- 
port of the family of Mrs Peter, and to the education of the children. 
That this was not a lawful course of administration. 

This position is true, to a great extent, where there is no will; but 
even in such a case, the rule is not universal. Some allowance is 
always to be made, and is always made. So it may be true, when 
the will does not contain a provision to the contrary. 

A mere charge of the real estate with debts, does not, it is said, dis- 
charge the personal estate; and the counsel forthe appellees have cited 
cases toshow this. Be it so; for in the case before the court it is of no 
moment. It is sufficient, if there be an intention of the testator de- 
clared in the will, that the personal estate shall be applied for the 
benefit or for the use of his family. If this has been done, the family 
cannot complain. 2 Conn. 681. We have in this case the plain 
and evident purpose of the testator, declared in his will ; and no more 
is required. ; 

As to the attempt to set up the statute of limitations. This course 
is of doubtful morality ; and in the record, there is sufficient to show 
that Mr Beverly cannot set it up. He was himself the cause of the 
delay, and many of the acts of the executors were directed by him ; 
and he had in charge a portion of the estate, during a part of the time 
since the decease of the testator. In 1827, bya bill filed by him, he 
acknowledges the existence of the debts, and he says nothing of the 
statute. 

But it is unnecessary to dwell on these matters, as the statute of 
limitations has no application to the case. 

The statute does not run in case of a trust; this is such a case : 
and if it was required for the protection of the claims of the appel- 
lants, there has been a continual acknowledgement up to this day. 
It has never been denied that the statute does not run in case of a 
trust. 2 Ves. & Beam. 278. But admitting this to be a trust in 
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England, it is denied to be so here. Has any authority been pro- 
duced to sustain this denial? and it would require the gravest au- 
thority to support it. But the direct contrary can be maintained by 
authorities. These will be found in Sugden 111, 165, in a note. 

But what isa trust? It is, quoad hoc, distinct from a mere power 
to be exercised or not. In this case there was a fund set apart, and 
subjected to a power for payment of debts. Is it not then a trust in 
the executor, and a fund to which the creditor trusted? The debt 
fastens to the fund, and continues till the trust is executed. 

As to the remark about the trustee connecting himself with the 
cestui que trust ; Sugden 224; it means that the trustee shall not 
buy any of the estate. 

Is there any reason for enjoining the appellant not to sell? The 
decree is repugnant to itself. It establishes the title of the appel- 
lant to relief, and then denies all relief. 


Mr Justice THompson delivered the opinion of the Court. 

This case comes up on appeal from the circuit court of the District 
of Columbia for the county of Washington. The bill was filed by 
the appellees in the court below, to enjoin the appellants from pro- 
ceeding to sell certain lots of land in the city of Washington, belong- 
ing to the estate of David Peter, for the payment of debts alleged to 
be due to the Bank of Columbia, and the Bank of the United States. 
David Peter made his will bearing date the 30th of November 1812, 
and shortly thereafter departed this life; and by his will he declares 
and directs as follows: 

‘It is my intention that the proceeds of all my estate shall be 
vested in my dear wife Sarah Peter for the maintenance and educa- 
tion of my children. 

“‘T wish all my debts to be as speedily paid as possible ; for which 
purpose [ desire that the tract of land on which Dulin lives, together 
with all personal property thereon, may be sold and applied to that 
purpose ; and in aid of that, as soon as sales can be effected, so much 
of my city property as may be necessary to effect that object. 

‘1 desire that no appraisement or valuation shall be had of any 
part of the property attached to my dwellinghouse. 

“] desire that my sons shall receive as good educations as the 
country will afford, and my daughters the best the place can fur- 
nish.” 

And he apppointed his wife Sarah Peter, his -brother George 
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Peter, and his brother-in-law Leonard H. Johns, the executrix and 
executors of his will; of whom George Peter is the only survivor. 
The bill charges that George Peter, the surviving executor, under 
colour of the directions in the will, was about to sell that part of the 
real estate of David Peter which lies in the city of Washington, and 
has actually offered the same for sale at public auction. The bill 
further charges, that there came to the hands of the executors per- 
sonal estate of the said David Peter to the amount of more than 
25,000 dollars. That they had sold the Dulin farm for 20,688 dol- 
lars 90 cents to George Magruder, in the year 1813, and received 
one-third of the purchase money, and took for the balance, divided 
in equal sums, two promissory notes, one payable the Ist of January 
1815, and the other the Ist of January 1816; one indorsed by Pat- 
rick Magruder and the other by Lloyd Magruder. That the pur- 
chaser, George Magruder, was put into possession of the farm, and 
still holds it; and that the notes given for the balance of the pur- 
chase money have been lost by the negligence of the executors. 
The complainants deny the existence of any debt, due from the 
estate of David Peter to the said banks, or either of them; or any 
other debt whatsoever, for the payment of which it is either neces- 
sary, proper or lawful for the said George Peter to sell the said city 
lots. And the bill prays that the executor may fully account for the 
real and personal estate of the said David Peter, and show how the 
same has been disposed of ; and that the banks may be required to 
produce the notes or other evidence of their pretended debt, and 
prove the same ; and praying an injunction to restrain the said 
George Peter, and his agents, from selling or in any way disposing 
of, or incumbering the real estate of the said David Peter in the 
District of Columbia: concluding with a prayer for general relief. 
The injunction was granted : and, on the coming in of the answer, 
was ordered to be continued until the final hearing of the cause, 
The answer of George Peter, the surviving executor, alleges that 
the principal management of the business of the estate was assumed 
by his co-executors ; that believing Johns fully competent, and that 
he would attend to the business in a way best calculated to promote 
the interest of his sister and her children, he left it to them to settle 
the estate, and to collect and dispose of the proceeds thereof, and 
provide for the support and education of the children, as they might 
think best ; and that all this was well known to the complainant Bev- 
erly, who married the eldest daughter of the testator in the year 
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1819. That he and his wife lived with her mother until within a 
year or two of her death. 

That the debts due to the banks had been continued by renewed 
notes, from time to time, drawn and indorsed by the executors, in 
compliance with the rules of the banks; and with the understanding 
that such arrangement was to continue as long as the banks were 
willing to indulge the estate, or until the executors should be able 
to make sales for the payment of those debts: that this arrangement 
was well understood by Beverly and all the children, who were old 
enough to understand any thing of their affairs ; and was often talked 
of by Beverly and Ramsay, who always spoke of the estate ag liable 
to the banks for these debts. The surviving executor, to the charge 
of neglect, in relation to the balance of the purchase money for the 
Dulin farm ; alleges that Magruder, the purchaser, was sued upon 
the notes given for the balance, and became insolvent. That an 
ejectment was brought to recover possession of the land that it might 
be re-sold, no title having been given for the land, but only a bond 
for a deed, according to the terms of the sale. That the ejectment 
Was removed to the court of appeals in Maryland, where he believes 
it is still pending. ‘That if there was any neglect or delay in reco- 
vering this land, it was the fault of the complainant Beverly ; who 
undertook to attend to it, being then agent for the estate. 

The answer of the banks refers to the answer of the surviving 
executor for the facts stated, in relation to the arrangement between 
the executors and the banks ; which it is averred was entered into to 
save the estate of the testator from a sacrifice, and to continue the 
accommodation. That the executors and the banks, and the agents 
of the banks, one of whom was the complainant Beverly, always so 
understood it, and looked to the trust estate as still liable to the banks. 
They exhibit statements showing the situation of the debts at the 
death of the testator, and the various renewals by the executors af- 
terwards, in their private capacity, with the various payments which 
had been made, and showing the balance now due. 

An amended bill was afterwards filed, calling for an account of 
other moneys alleged to have been received by the executors ; and 
charging more particularly negligence in the executors in not having 
sued the indorsers of the notes of Magruder for the balance of the 
purchase money of the Dulin farm, and the loss thereof by reason 
of such neglect. 

To this amended bill, the surviving executor answers, stating his 
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knowledge and belief respecting the moneys for which he is called 
upon to account, denies the negligence imputed to him, and avers 
that if there was any negligence it was that of the complainant 
Beverly, who, being interested in the estate and being a lawyer, 
undertook to attend to the recovery of the balance of the purchase 
money. That the indorsers were in very doubtful circumstances ; 
that the land was considered by all parties interested as sufficient 
security for the balance of the purchase money ; and that the counsel 
of the executors advised the resort to a re-sale of the land as the best 
remedy for the recovery of such balance; and for that purpose an 
ejectment was brought to recover the possession, and a bill in chan- 
cery filed in Maryland under the direction and superintendence of 
Beverly ; and that if any negligence occurred in the prosecution of 
these suits it was attributable to him. 

The cause was referred to the auditor to take and report an ac- 
count of all sums of money received by the executors from the real 
and personal estate respectively, and of the sums paid by them in 
the due course of administration ; and of any other sums paid by them 
for the maintenanance of the family and the education of the chil- 
dren ; stating them separately. The auditor reports a large balance 
due the executors, allowing them for the maintenance of the 
family and the debts paid by them. To this report the complainants 
excepted, and the exceptions were overruled: and at the March term 
of the circuit court in 1835, a final decree was entered confirming 
the report of the auditor, and decreeing a perpetual injunction. 
From this decree of a perpetual injunction, the defendants in the 
court below appealed ; and from so much of the decree as confirmed 
the report of the auditor, the complainants appealed ; and upon these 
cross appeals the cause comes here for review. 

In examining the various questions which have been made in this 
case, the most natural order seems to be to consider, in the first place, 
the will of David Peter. Upon this depends, in a great measure, the 
rights of the banks as creditors of the estate, and the rights, duties 
and responsibilities of the executors; and particularly those which 
devolve upon George Peter, the surviving executor. 

David Peter died in the year 1813, shortly after making his will, 
leaving his widow with a family of five children, two daughters and 
three sons, the eldest about thirteen years of age, living in ease and 
supposed affluence, as appears, not only from the pleadings and proofs 
in the case, but as fairly to be inferred from the provisions made for 
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them by his will, and the disposition made of his property. His pri- 
mary object seemed to be that his family should remain together, and 
live as they had been accustomed tolive. And he accordingly, in the 
first place, directs that the proceeds of all his estate should be vested 
in his wife, Sarah Peter (who is made one of his executors), for the 
maintenance and education of his children. He directs, that no ap- 
praisement or valuation should be had of any part of his property 
attached to his dwellinghouse, and that his sons should receive as 
good educations as the country would afford, and his daughters the 
best the place could furnish. The family accordingly remained to- 
gether, except Mrs Beverly, and were maintained and educated 
according to the directions of the will, until the death of the said 
Sarah Peter, in the year 1825. The testator directed his debts to 
be paid as speedily as possible ; and for that purpose declared, that 
the tract of land on which Dulin lived, together with all the per- 
sonal property thereon, should be sold, and applied to the payment 
of his debts; and in aid of that, as soon as sales could be effected, so 
much of his city property as should be necessary for the payment of 
his debts. 

The testator had a right unquestionably, so far as respected 
his children, to charge the payment of his debts upon any part 
of his estate, real or personal, as he might think proper, and most 
advantageous to his family. And if the creditors were willing to 
look to the fund so appropriated to that object, no one would 
have a right to counteract or control his will in that respect. 
And he having thought proper to constitute his widow the trustee 
of the proceeds of all his estate, for the maintenance and education 
of his children, thereby vesting in her an unlimited discretion in 
this respect, so far as the proceeds of his estate would go; the sur- 
viving executor is not accountable for any thing applied by her for 
that purpose, not even if she would be chargeable with a devastavit. 
For it is a well settled rule, that one executor is not responsible for the 
devastavit of his co-executor, any farther than he is shown to have 
been knowing and assenting at the time to such devastavit or misap- 
plication of the assets : and merely permitting his co-executor to pos- 
sess the assets ; without going farther, and concurring iu the applica- 
tion of them; does not render him answerable for the receipts of his 
co-executor. Each executor is liable only for his own acts, and what 
he receives and applies, unless he joins in the direction and misap- 
plication of the assets. Cro. Eliz. 348; 4 Ves. 596; 4 Johns. Ch. 
23 ; 19 Johns. Rep. 427. 
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It is not intended to intimate that there was ‘any devastavit or 
waste of the estate by Mrs Peter. ‘There is, indeed, no pretence in 
the bill of any misapplication of the estate, by her or any other of 
the executors ; and for the very purpose for which the proceeds of the 
estate were vested in her, to maintain and educate a family of young 
children, it was necessary to clothe her with a large discretion; and 
for this reason the testator directs, that there should be no appraise- 
ment or valuation of any part of his property attached to his dwelling- 
house. The proceeds of all his estate being vested in his widow, 
would render it necessary, independent of any express direction in 
the will, that recourse should be had to the real estate for the pay- 
ment of his debts. 

And this leads, in the next place, to the inquiry, whether George 
Peter, the surviving executor, has authority to sell the lots in the 
city of Washington. 

With respect to the Dulin farm, no doubt can exist. The tes- 
tator gives positive directions for that farm to be sold, and the 
proceeds applied to the payment of his debts. The executors in 
the sale to Magruder only gave a bond for a deed: the title was 
not to be given until the purchase money was all paid; and that 
not having yet been done, no title has been conveyed, and it yet 
remains subject to be applied to the payment of debits; and a re- 
sale is necessary in order fully to carry into effect the will of the 
testator. It is a well settled rule in chancery, in the construction of 
wills as well as other instruments, that when land is directed to be 
sold, and turned into money, or money is directed to be employed in 
the purchase of land, courts of equity, in dealing with the subject, 
will consider it that species of property into which it is directed to be 
converted. This is the doctrine of this court in the case of Craig v. 
Leslie, 3 Wheat. 577 ; and is founded upon the principle, that courts 
of equity, regarding the substance, and not the mere form of contracts 
and other instruments, consider things directed, or agreed to be 
done, as having been actually performed. But this principle may 
not perhaps apply in its full force and extent to the city lots. They 
are not positively directed by the will to be converted into money ; 
but the sale of them was contingent, and only in aid of the proceeds 

of the Dulin farm, if a sale of them should become necessary for the 
payment of debts. But independent of this principle, there is ample 
power in the surviving executor to sell. We find, in the cases de- 
cided in the English courts, and in the elementary treatises on this 
subject, no little confusion, and many nice distinctions. 
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The general principle of the common law, as laid down by lord 
Coke, (Co. Lit. 112, b) and sanctioned by many judicial decisions, 
is, that when the power given to several persons, is a mere naked 
power to sell, not coupled with an interest, it must be executed by 
all, and does not survive. But when the power is coupled with 
an interest, it may be executed by the survivor. 14 Johns. Rep. 
553 ; 2 Johns. Ch. 19. 

But the difficulty arises in the application of the rule to parti- 
cular cases. It may, perhaps, be considered as the better conclu- 
sion to be drawn from the English cases on this question, that 
a mere direction, in a will, to the executors to sell land, without 
any words vesting in them an interest in the land, or creating a 
trust, will be only a naked power, which does not survive. In 
such case, there is no one who has a right to enforce an execu- 
tion of the power. But when any thing is directed to be done, in 
which third persons are interested, and who have a right to call on 
the executors to execute the power, such power survives. This be- 
comes necessary for the purpose of effecting the object of the power. 
It is not a power coupled with an interest in executors, because they 
may derive a personal benefit from the devise. For a trust will sur- 
vive though no way beneficial to the trustee. It is the possession of 
the legal estate, or a right in the subject over which the power is to 
be exercised, that makes the interest in question. And when an 
executor, guardian, or other trustee, is invested with the rents and 
profits of land, for the sale or use of another ; it is still an authority 
coupled with an interest, and survives. 1 Caines’s Ca. in Er. 16; 
2 Peere Wms. 

In the American cases, there seems to be less confusion and 
nicety on this point; and the courts have generally applied to 
the construction of such powers, the great and leading principle 
which applies to the construction of other parts of the will, to 
ascertain and carry into execution the intention of the testator. 
When the power is given to executors, to be executed in their offi- 
cial capacity of executors, and there are no words in the will war- 
ranting the conclusion, that the testator intended, for safety or some 
other object, a joint execution of the power; as the office survives, 
the power ought also to be construed as surviving. And courts of 
equity will lend their aid to uphold the power, for the purpose of 
carrying into execution the intention of the testator, and preventing 
the consequences that might result from an extinction of the power: 
and where there is a trust, charged upon the executors in the direc- 
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tion given to them in the disposition of the proceeds, it is the settled 
doctrine of courts of chancery, that the trust does not become extinct 
by the death of one of the trustees. It will be continued in the sur- 
vivors, and not be permitted, in any event, to fail for want of a 
trustee. This is the doctrine of chancellor Kent, in the case of 
Franklin v. Osgood, 2 Johns. Ch. 19, and cases there cited; and is 
in accordance with numerous decisions in the English courts. 3 
Atk. 714; 2 Peere Wms 102. And is adopted and sanctioned by 
the court of errors in New York, on appeal, in the case of Franklin 
v. Osgood. And Mr Justice Platt, in that case, refers to a class of 
cases in the English courts, where it is held, that although, from the 
terms made use of in creating the power, detached from other parts 
of the will, it might be considered a mere naked power to sell; yet, if, 
from its connexion with other provisions in the will, it clearly appears 
to have been the intention of the testator, that the land should be 
sold to execute the trusts in the will, and such sale is necessary for 
the purpose of executing such trusts, it will be construed as creating 
a power coupled with an interest, and will survive. This doctrine 
is fully recognized by the supreme court of Pennsylvania, in the 
case of the Lessee of Zebach v. Smith, 3 Binney 69. The court 
there considered it as a settled point, that if the authority to sell is 
given to executors, virtute officii a surviving executor may sell: and 
that the authority given by the will, in that case, to the executors to 
sell, was to them in their character of executors, and for the pur- 
pose of paying debts, an object which is highly favoured in the law. 
Although the clause in the will now under consideration, does not 
name the executors as the persons who are to sell the land, yet it is 
a power vested in thera by necessary implication. The land is to be 
sold for the purpose of paying the debts, which is a duty devolving 
upon the executors ; and it follows, as a matter of course, that the 
testator intended his executors should make the sale, to enable them 
to discharge the duty and trust of paying the debts. Mr Sugden, 
in his Treatise on Powers, page 167, on the authority of a case cited 
from the year books, lays it down as a general rule, that when a tes- 
tator directs his land to be sold for certain purposes, without declar- 
ing by whom the sale shall be made, if the fund is to be distributed 
by the executors, they shall have, by implication, the power to sell. 
And this is the doctrine of chancellor Kent, in the case of Davoux 
v. Fanning, 2 Johns. Ch. 254. The will, in that case, as in this, 
directed the real estate to be sold for certain purposes therein speci- 
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fied, but did not direct expressly by whom the sale should be made; 
and he held, as lord Hardwicke did in a case somewhat similar, 1 
Atk. 420, that it was a reasonable construction, that the power was 
given to the executors ; that it was almost impossible to mistake the 
testator’s meaning on that point. So, in the present case, it is im- 
possible to draw any other conclusion, than that it was the testator’s 
intention, that the sale should be made by his executors. Jackson 
v. Hewitt, 15 Johns. 349, isa case very much in point, on both ques- 
tions. That the power in this case, is coupled with an interest, and 
survives, and that by implication, it is to be executed by the surviv- 
ing executor. The testator, say the court, in that case, directed 
that in case of a deficiency of his personal estate to pay his debts, 
some of his real estate should be sold, without naming by whom ; 
and one of the executors only undertook the execution of the will, 
and sold the land ; and the court held, that this was a power coupled 
with an interest, and might be executed by one of the executors, it 
being a power to sell for the payment of debts. 

It has been thought proper to dwell a little more at large upon the 
construction of this will, and the power given to the executors to sell, 
than would have been deemed necessary, had it not been supposed 
and urged at the bar, that the court of appeals in Maryland had 
given a different construction to the will than the one we have 
adopted. This will was brought under the consideration of that 
court, in the ejectment suit for the recovery of the Dulin farm already 
referred to (4 Gill & Johnson 323); and it is true, the court does say 
that the power given in the will to sell is a mere naked power. But 
this was not the main point before the court. The question seemed 
to turn upon the demises in the declaration, and whether the legal 
estate in the land was in Mrs Peter and her children, so as to enable 
them to maintain an action of ejectment. As the clause in the will 
directing a sale of the land, did not direct it to be made by the exe- 
cutors, it became a question whether the executors had that power 
by implication; or whether it was a case coming within the Mary- 
land law of 1785, which provides, that if a person shall die leaving 
real or personal estate to be sold for the payment of debts, or other 
purposes, and shall not appoint a person to sell and convey the pro- 
perty, the chancellor shall have the power to appoint a trustee for 
that purpose. And the court seemed to think, the will now in ques- 
tion came within that provision. But this case, however respectable 
the authority may be, cannot be admitted to control the decision in 
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the case now before the court, where the lands in question lie in the 
city of Washington: and we entertain a very decided opinion, that 
the power to sell given by this will, is a power coupled with an inte- 
rest, which survives, and may be executed by the surviving executor. 

The next inquiry is, whether there is any subsisting debt due from 
the estate of David Peter to the banks. It is contended on the part 
of the complainants in the court below, that this debt has been 
extinguished, by the notes given by the executors; and no longer 
remains a debt due from the estate. There is no pretence that these 
debts have, in point of fact, been paid: and if not, the trust has not 
been executed, and the land still remains charged with it. If the 
executors have paid the debt to the banks, or the banks have ac- 
cepted their notes in payment in place of the notes of the testator, 
so that the executors became the debtors, and personally responsible 
to the banks; the only effect of this is, that the executors became the 
creditors of the estate instead of the banks, and may resort to the 
trust fund to satisfy the debt. 2 Peere Wms 664, note; 7 Har. & 
John. 134; 4 Gill & Johns. 303; 2 Pick. 567. 

But there is no ground for considering the debt of the banks extin- 
guished. David Peter, at the time of his death, was largely indebted 
to these banks upon indorsed notes discounted by them: and to pre- 
vent these notes from lying under protest, an arrangement was made 
between the banks and the executors to substitute notes drawn by 
Sarah Peter, and indorsed by Leonard H. Johns and George Peter ; 
and the notes of David Peter were retired by this substitution, and 
passed as credits to the executors in the orphan’s court as paid, when 
in truth and in fact they were not paid. The substitution of the 
notes of the executors was only by way of renewal, and to comply 
with the rules of the banks; and thus to continue the debts by the 
indulgence of the banks, until the executors should be able to make 
sales for the payment of them, without any intention or understand- 
ing by any of the parties, that the substituted notes were offered o¥ 
received as payment of the debts. That such was the arrangement 
made respecting these debts, and so understood by Beverly at least, 
is established by the most clear and satisfactory evidence; and there 
is good reason to believe, that this was well understood in the family 
by all the children who were of an age sufficient to understand the 
business and concerns of the estate. This arrangement under such 

circumstances, cannot, in any manner, be considered an extinguish- 
ment of the debt. The law on this subject is well settled, and the 
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principle well and succinctly laid down in the case of James y. 
Hackly, 16 Johns. 277. It is, say the court, a settled doctrine, 
that the acceptance of a negotiable note for an antecedent debt, will 
not extinguish such debt, unless it is expressly agreed that it is 
received as payment. It is unnecessary in the present case to carry 
the principle so far as to say there must be an express agreement for 
that purpose, in order to operate as payment: but the evidence must 
certainly be so clear and satisfactory, as to leave no reasonable doubt 
that such was the intention of the parties. And the rule to this 
extent is settled by the most unquestioned authority. 11 Johns. 513; 
14 John. 404; 2 Gill & John. 493; 7 Har. & John. 92. 

In the original bill, the complaint against the executors for not 
having collected the balance of the purchase money, can hardly be 
considered a charge of negligence ; and much less of that gross negli- 
gence which ought to make the executor personally responsible. It 
barely alleges, that this balance ought to have been received if the 
executors had only used reasonable diligence in regard to the collec- 
tion. But after the answer and explanation of the executor to this 
charge came in, an amended bill was filed, charging the executor 
with gross negligence in this respect. This seemed to be an after 
thought, and rather a stale allegation. But the answer and explana- 
tion of the executor, uncontradicted in any manner, fully exonerates 
the executors from all culpable negligence. Magruder was prose- 
cuted for the balance of the purchase money: he became insolvent, 
and no further payment could be obtained from him. An ejectment 
was brought to recover possession of the land, that it might be again 
sold: the cause was tried in the county court, and removed to the 
court of appeals, where the judgment was reversed, and a procedendo 
awarded. This business was principally under the care and direction 
of the complainant, Beverly: and if there was any want of due 
diligence in prosecuting the suit, it is chargeable to him, and not to 
the executor. And besides, the executor in the whole of this busi- 
ness acted under the advice of counsel, which shows satisfactorily 
that he acted in entire good faith, and would go very far to exonerate 
him from the charge of negligence, even if there were circumstances 
leading to a contrary conclusion. 2 John. Ca. 376. 

From this view of the case, we are satisfied that the direction in 
the will of David Peter to sell a portion of his real estate for payment 
of his debts, created a power coupled with an interest that survives. 
That the surviving executor is, by necessary implication, the person 
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authorized to execute that power and fulfil that trust. That the 
debt due the banks has not been extinguished, by the notes substi- 
tuted by the executors as renewals in the bank, or the estate of the 
testator in any way discharged from the payment of the debt. That 
the executors are not chargeable with negligence or misapplication 
of the personal estate, that ought to render them personally respon- 
sible for these debts: and that no reason has been shown why satis- 
faction of these debts should not be had out of the lands appropriated 
by the testator for that purpose. 

It remains only very briefly to notice the exceptions which were 
filed to the report of the auditor: and most of these have been dis- 
posed of by the principles laid down in the foregoing opinion. It is 
proper here to observe, that from the report of the auditor upon the 
accounts exhibited by the executors and allowed by him, there has 
at all times been and now is a considerable balance in favour of the 
executors against the estate. 

With respect to the first and second exceptions, it is true that the 
auditor has not charged the executors with the inventories ; and he 
ought not, according to the principles upon which he makes his state- 
ment: the object of the reference to him being to ascertain, whether 
the executors were indebted to the estate, or the estate to them: 
and for this purpose he examined the several statements made by the 
executors with the orphan’s court, and extracted from them the seve- 
ral sums received and paid by them. In the account with the 
orphan’s court, the executors are charged with the amount of the 
inventory of the personal estate, both in the District of Columbia and 
in Maryland ; and as far as any proceeds of the personal estate came 
into the hands of the,executors, they are charged in the statement 
of the auditor: but they are not charged with what the widow and 
heirs retained in their hands, and for their own use; and this was 
correct, according to the provisions in the will, for the maintenance of 
the family and the education of the children. 

The 4552 dollars, mentioned in the third exception, were properly 
omitted in the statement of the account against the executor. It was 

a portion of that part of the estate which was put into the hands of the 
widow, attached to the dwellinghouse, and with respect to which 
the testator directed that no appraisement or valuation should be 
made. 

The fourth and fifth exceptions relate to the notes taken from Ma- 
gruder for the balance of the purchase money of the Dulin farm. 
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The executors, as has been already shown, are not chargeable with 
those notes. No negligence is imputable to them, which ought to 
make them personally responsible. No title has been given for the 
farm, and it may yet be resorted to for payment of this balance of the 
purchase money. 

The auditer has properly given credit to the executors for the 
taxes on the real estate. There is nosuggestion that the taxes were 
not due, and paid by somebody. The amount appears to have been 
paid according to the account of the-register ; and it is fairly to be 
presumed that they were paid by the executors, although no regular 
vouchers are produced for such payment. This may be accounted 
for, in some measure at least, by the circumstances stated in the 
answer of George Peter, of the destruction by fire of the books and 
accounts of his co-executor, Leonard H. Johns; who had the princi- 
pal management of the estate. 

The allowance of 6000 dollars for the expenses of the family for 
twelve years, must certainly be a very moderate charge. It wasa 
proper subject of inquiry for the auditor, and there is no grounds upon 
which this court can say the allowance is exceptionable. From the 
nature of the expenditure for the daily expenses of the family, it 
could hardly be expected that a regular account would be kept; and 
especially under the large discretion given by the testator in his will 
in relation to the maintenance of his family. 

The amount paid by the executors for the curtails and discounts 
on the notes running in the banks, were properly allowed to their 
credit. These were debts due from the estate; and whatever pay- 
ments were made were for and on account of the estate. 

These are all the exceptions taken to the report of the auditor, and 
we think they were all properly overruled by the court below. But 
the court erred in decreeing a perpetual injunction. 

The decree of the circuit court must accordingly be reversed, the 
injunction dissolved, and the bill of the complainants dismissed. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the District of Co- 
lumbia, holden in and for the county of Washington, and was argued 
by counsel ; on consideration whereof, it is ordered, adjudged and 
decreed by this court, that the decree of the said circuit court in 
this cause be, and the same is hereby reversed and annulled. And 
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this court, proceeding to render such decree as the said circuit court 
ought to have rendered in the premises, doth order, adjudge and de- 
cree, that the injunction in this cause be, and the same is hereby dis- 
solved; and that the bill of the complainants be, and the same is 
hereby dismissed; and that this cause be, and the same is hereby 
remanded to the said circuit court, with directions to said court to 


carry this decree into effect. 
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Bills of exchange were drawn and dated at Hazelwood, Madison county, Tennessee, 
by D. & T., on W. & F. at New Orleans, the drawers having no funds in the 
hands of the drawees, or authority from them to draw such bills. W. & F. had 
written to the cashier of the branch Bank of the United States at Nashville, in- 
forming him that D. & T. were authorized to make negotiations, by bills on 
them, with the bank, and that such bills would be honoured ; but the bills on which 
this suit was instituted by the holder and indorser, residing in New Orleans, were 
not negotiated with the bank. The bills were refused acceptance by W. & F.; 
were protested for non-acceptance on the same day, and notice of the same was 
given by the notary to the drawers and indorser by letters put into the postoffice, 
addressed to them at Hazelwood, Madison county, Tennessee ; the notary, as was 
testified, not knowing of any other residence of the parties than that designated 
in the caption of the bill; and that he had made inquiry for further information of 
persons likely to know. Evidence was given to show that letters from New Or- 
leans for Hazelwood, in Madison county, West Tennessee, were sent to Nashville, 
and that from that postoffice they were sent to Spring Creek postoffice. That D., 
the drawer of the bills, and the indorser of the other, was the postmaster at Spring 
creek, Madison county, Tennessee. Hazelwood was near Spring creek post- 
office. It was also testified that letters from New Orleans, for the western district 
of Tennessee, come to Nashville for distribution unless there was a river mail, 
in which case they would be delivered at Memphis and be distributed thence. 
The letters of W. & F. to the cashier of the branch Bank of the United States at 
Nashville, were offered in evidence by the drawers of the bills, to show that they 
were entitled to regular notice of the protest of the bills. It was held, that the cir- 
cuit court properly rejected this evidence; as the letters did not apply to, and had 
no connection with the bills which were the subject of this suit. 

An established exception to the general rule, that notice of the dishonour of a bill 
must be given to the drawer, is, where he has no funds in the hands of the drawee ; 
but of this exception there are some modifications: If the drawer has made, or is 
making a consignment to the drawee, and draws before the consignment comes to 
hand. If the goods are in transitu, but the bill of lading is omitted to be sent to 
the consignee, or the goods were lost. If the drawer has any funds or property 
in the hands of the drawee, or there is a fluctuating balance between them in 
the course of their transactions; or a reasonable expectation that the bill would 
be paid. Or if the drawee has been in the habit of accepting the bills of the 
drawer, without regard to the state of their accounts, this would be deemed 
equivalent to effects. Or if there was a running account between them. In 
all such cases the drawer is considered as justified in drawing, so far as his hav- 
ing a right to draw; that “the transaction cannot be denominated a fraud : for in 
such case it is a fair commercial transaction, in which the drawer has a reasona- 
ble expectation that his bill will be honoured ; and he is entitled to the same no- 
tice as a drawer with funds, or authority to draw without funds.” 

But unless he draws under some such circumstances, his drawing without funds, 
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property or authority, puts the transaction out of the pale of commercial usage 
and law; and as he can in no wise suffer by the want of notice of the dishonour 
of his drafts, that it is deemed an useless form. 


Notice of the dishonour of bills of exchange must be made out intwo ways: 1. That 


the bills had been duly protested for non-acceptance ; and due and legal diligence 
used in giying notice thereof to the parties on the bills: in which case the legal 
presumption of its receipt in time would attach. 2. By proof that the notice 
actually came to hand in proper time ; though the letter containing the notice was 
not praperly directed, or sent by the most expeditious or direct route. The facts 
of notice, and its reception in due time, are the only matters material to the drawer 
or indorser of a dishonoured bill ; the manner or place in which they receive such 
notice is immaterial ; for all the objects to be answered by its reception, itis equally 
available to them. To the holder it is immaterial whether the evidence of notice 
consists in the legal presumption arising from due diligence, which supplies 
the place of specific evidence, and is binding on ajury as proof of the fact of its 
reception ; or it is established by direct evidence, or such circumstance as will in 
law justify them in drawing the inference. 


Since the case of Buckner v. Findley and Van Lear, 2 Peters 589, 591, decided on great 


consideration, it has been the established doctrine of this court, that a bill of ex- 
change, drawn in one of the states of this union, on a person in another, isa 
foreign bill, and to be treated as such ; and that in this respect they are to be con- 
sidered as states foreign to each other, though they are otherwise as to all the pur- 
poses of their federal constitution. Among these purposes are the establishment 
of postoffices and post roads. The usage-of the officers employed in the various 
details of the operations of the department, when acting within the line of their 
duty as prescribed by law and regulations; becomes all important to a court and 
jury in deciding on what is legal diligence in giving notice, or what is evidence of 


its reception. 


It is legal diligence in the holder of a bill, if he avails himself in time of the means 


of communicating notice, which are thus afforded; but he is not answerable for 
any defects in the outlines or details of the regulation of the mails, for the route in 
which the letter is carried, the time which elapses from its deposit in the office 
and delivery, or the mode of carrying or distributing the mails: but it is proper 
that he should give evidence of all these matters, as well to repel the imputation 
of laches if the letter does not come to hand, or not in due time, as to prove its 
regular delivery, if there should be any doubt as to the use of diligence, in the di- 
rection or deposit of the letter. Such evidence is uniformly received in cases 
arising on the notice of dishonoured bills. 


It is sufficient proof that bills of exchange were protested for non-acceptance or non- 


payment, if the notary testifies he put notice thereof into the postoffice, without pro- 
ducing a copy of the notice or proving its contents. 

What will be considered as due diligence in giving notice of the dishonour of a bill 
of exchange, as between the holder and the drawer or indorsee of a dishonoured 
bill. The question of their liability depends not on actual notice, but on reasonable 
diligence ; which is in all cases tantamount to actual notice, whether given or not. 

As the bills on which this suit was brought were foreign bills, the protests pro- 
duced at the trial were in themselves evidence of the demand and protest. The 
oath of the notary, that he put the notice into the postoffice, on the day of protest, 
is competent and sufficient in law to prove the fact. 











574 SUPREME COURT. 


[Dickins v. Beal.] 


IN error to the circuit court of the United States for the district of 
West Tennessee. 


This case was submitted to the court, without argument, by Mr 
Porter, and Mr Crittenden. 


Mr Justice Barpwin delivered the opinion of the Court. 

Samuel Dickins, the defendant, and Jesse Taylor, were partners, 
transacting business at Hazelwood,* Madison county, Tennessee, 
which was the residence of Dickins. On the 6th of December 1832, 
Taylor drew a bill of exchange for 1448 dollars, on Wilcox and 
Feron, New Orleans, in favour of Dickins, payable on the Ist of May 
1834, which Dickins indorsed to the plaintiff’ On the same day 
Dickins and Taylor drew two other bills, on the former house, in 
favour of the plaintiff: one for 2802 dollars, payable the Ist of May ; 
the other for 1590 dollars, payable the Ist of April 1834. The three 
bills were dated at Hazelwood, Madison county, Tennessee ; pre- 
sented to the drawers on the 3d of June 1833, for acceptance ; which 
being refused, they were protested, for non acceptance, by a notary 
public; who, on the same day, gave notice thereof to the drawer and 
indorser of the first, and the drawers of the other two, by letters put 
into the postoffice, addressed to them at Hazelwood, aforesaid. It 
was testified by the notary that, not knowing of any other residence 
of the parties, than that designated by the caption of the bill, he for- 
warded the notices accordingly, after inquiring of persons likely to 
know. 

It appeared that all the bills were drawn without funds, or author- 
ity to draw ; nor was any evidence offered to show that either Dick- 
ins or Taylor had any reason to think that their bills on Wilcox and 
Feron would be honoured, except two letters from Wilcox and Feron, 
dated the Ist of December 1831, addressed to the cashier of the 
branch Bank of the United States at Nashville. In one they say, 
“ Messrs Dickins and Taylor are authorized in making negotiations, 
to value on our house in New Orleans, for say 10,000 dollars; in 
such form and at such time as they may think proper, and same 
will be duly honoured.” In the other, “ our friend, colonel Samuel 
Dickins, is authorized in negotiating with your institution, to value 
on our house in New Orleans, at any time, for such sums as he may 
think proper; and same will be duly honoured by W. and F.” 
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These letters were in the handwriting of Wilcox and Feron, and 
in the possession of Dickins: they were offered to show that he was 
entitled to regular notice of the protest of the bills drawn by Dickins 
and Taylor; but were rejected by the court as incompetent. 

The plaintiff resided at New Orleans. Jackson is the county town 
of Madison county, Tennessee, about fourteen miles from Hazel- 
wood, the defendant’s residence, which is on Spring creek about half 
or three-fourths of a mile from a postoffice called Spring Creek Post- 
office ; of which the defendant was postmaster and did his business 
there in June 1833. This was known to plaintiff, who, about and 
before the 3d of June 1833, directed a letter to defendant at ‘ Ha- 
zelwood, Spring Creek, Madison county, Tennessee,” and one to 
“ Colonel Samuel Dickins, postmaster, Spring creek, Madison coun- 
ty, Tennessee.” At the trial, the plaintiff offered to prove, by the post- 
master at Nashville, and his deputy, that that place was the distri- 
buting office for letters from New Orleans, intended for West Ten- 
nessee, including the county of Madison; that in June 1833 they 
knew defendant was postmaster at Spring creek; that if in distri- 
buting the mail they had seen a letter addressed to defendant at 
Hazelwood, they would have sent it to Spring Creek postoffice. Also 
to prove, by the postoflice books at Nashville, that on the 13th of 
June 1833, the New Orleans mail arrived at Nashville ; and on the 
14th, a package was sent to Spring Creek postoffice, which had come 
to Nashville for distribution, and was rated at fifty cents postage. 

To this evidence it was objected, by the defendant, that inasmuch 
as the putting a letter into the postoffice containing notice of a pro- 
test, properly directed, forms a conlusive legal presumption that such 
notice was duly given and received; it was also a legal presumption 
that the notice went to the place directed and no other; and that the 
plaintiff was concluded from showing, either that the destination of 
the letter was changed on its passage, or was in point of fact sent to 
any other place. 

The court overruled the objection, and the evidence was received. 

It was also testified that letters from Orleans, for the western 
district of Tennessee, come to Nashville for distribution, unless there 
was a river mail, in which case they would be delivered at Memphis 
and be distributed thence ; other evidence was also given in relation 
to the course of the mail, and the usage of the postoffice at Nash- 
ville, which is needless to recite. In their charge to the jury, the 
court instructed them that the usage of a distributing office in con- 
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formity to law, and the authorized regulations of the department, 
and in the discharge of the official duties of the officers employed, 
might properly be taken into their consideration of the question sub- 
mitted to them; which was, whether, from the usual course of the 
mail, and the usage as proved, the notice of the protest would neces- 
sarily reach Spring Creek postoffice, or would fail to reach it, or be 
carried to some other office: in the first case, the court instructed 
them that the notice was served on the defendant; but in the other 
the drawer was discharged unless actwal notice was served. 

Several instructions were prayed by the defendant, which the 
view taken by the court renders it unnecessary to consider, as they 
relate to matters not material to the cause ; and if given either way, 
they could not affect the right of either party. One, however, de- 
serves particular notice, which was, * that the evidence of the notary 
was not sufficient proof that a legal notice was sent; but that he 
ought to have set out a copy of the notice, or stated its contents, in 
order that the court might judge whether it was sufficient.” The 
court refused to give this instruction; but stated that it might rea- 
sonably be inferred from the nature of the notice, and from the fact 
that notice was given, as stated in the deposition. 

Exceptions were taken to the decision of the court on the questions 
of evidence, and the various matters given in charge to the jury. 

The first question which arises, is on overruling the admission in 
evidence of the two letters from Wilcox and Feron to the cashier of 
the branch bank at Nashville. 

It was in full proof that Taylor and Dickins never had a dollar in 
the hands of Wilcox and Feron, to pay any draft drawn on the 
latter, nor any money or other property in their hands to meet the 
bills at the time they became due, or any funds in their hands when 
presented and protested for non-acceptunce. No proof was offered 
that Dickins and Taylor, or either of them, had made any consign- 
ments to Wilcox and Feron as an expected or anticipated fund on 
which to draw. It was also proved, that Jesse Taylor had neither 
funds or property in the hands of the drawees, when his bill in favour 
of Dickins was presented for acceptance, or when it became due; 
and that they had received no advice of such bill: and that the two 
bills of Dickins and Taylor, drawn in favour of the plaintiff, one for 
2802 dollars and the other for 1598 dollars, balanced their ac- 
count on his books. It is clear, therefore, that this transaction was 
not a negotiation within the meaning or intention of these letters: 
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they evidently referred to negotiations at the bank, or within the 
sphere of its operations in the commercial transactions of the firm; 
the one referring to Dickins alone was expressly limited to negotia- 
tions with that bank. The remittance of these bills to New Orleans, 
in payment of an antecedent debt to the plaintiff, was in no sense of 
the term a negotiation of them; and was so utterly inconsistent with 
the evident object of the letters, that the most remote expectation 
could not have been entertained that they would have been accepted. 

A mercantile house conducting operations at Memphis and New 
Orleans, would, in the course of their business, lend their credit in 
anticipation of consignments ; while they would refuse it to pay the 
debts due to other persons: these considerations could not escape the 
consideration of Dickins and Taylor, when they sought to make 
Wilcox and Feron their creditor, instead of Beall by such a fraudulent 
abuse of the letters of credit. Had these bills come to the hands of 
an innocent holder in the course of trade, with a knowledge of these 
letters, the case would have been different: or if the bank had nego- 
tiated them, there would have been a reasonable expectation that 
they would have been honoured: but Dickins and Taylor could have 
entertained no such expectation. The letters were, therefore, pro- 
perly excluded, and the case must be considered as if they had not 
existed. 

An established exception to the general rule that notice of the 
dishonour of a bill must be given to the drawer is, where he has no 
funds in the hands of the drawee; but of this exception there are 
some modifications. 4 Cr. 154; 1 D. & E. 405; 2D. & E. 712; 
12 E. 175; 20 J. R. 149, 150. 

If the drawer has made, or is making a consignment to the drawer ; 
and draws before the consignment comes to hand. 12 E. 175. 

If the goods are in transitu, but the bill of lading is omitted to be 
sent to the consignee or the goods were lost. 16 E. 43. 

If the drawer has any funds or property in the hands of the drawee ; 
or there is a fluctuating balance between them in the course of their 
transactions; 15 E. 221; or a reasonable expectation that the bill 
would be paid. 4M. & S. 229, 230. Or if the drawee has been 
in the habit of accepting the bills of the drawer without regard to 
the state of their accounts, this would be deemed equivalent to effects. 
12 E.175. Or if there was a running account between them. 15 
E. 221. 

In all such cases the drawer is considered as justified in drawing ; 
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as so far having a right to draw, that “the transaction cannot be 
denominated a fraud: for in such a case it is a fair commercial trans- 
action, in which the drawer has a reasonable expectation that his 
bill will be honoured ; and he is entitled to the same notice as a 
drawer with funds, or authority to draw without funds.” 15 E. 
220; 16 E. 44. 

But unless he draws under some such circumstances, his drawing 
without funds, property or authority, puts the transaction out of the 
pale of commercial usage and law ; and as he can in no wise suffer 
by the want of notice of the dishonour of his drafts, that it is deemed 
an useless form. ‘ Notice, therefore, can amount to nothing, for his 
situation cannot be changed.” Ina case where he has no fair pretence 
for drawing, there is no person on whom he can have a legal or 
equitable demand, in consequence of the non payment or non ac- 
ceptance of the bill. This is the rule, as laid down by this court in 
French v. The Bank of Columbia, 4 Cr. 153, 164; on a very able 
and elaborate review of the then adjudged cases; which is fully 
supported by those since decided in England, and in the supreme 
court of New York. The case of the defendant falls clearly within 
the rule applicable to bills drawn without funds, or any bona fide, 
reasonable or just expectation of their being honoured ; and notice of 
their dishonour was not necessary. The case requires no opinion 
whether notice of the dishonour of Taylor’s bill in favour of Dickins 
was necessary, and we forbear to express any. 

The next question which arises, is on the admission of the evi- 
dence of the postmaster at Nashville, and his deputy ; in relation to 
the course of the mail, the usage of the office, and the facts to which 
they testify. 

We are ata loss to perceive any plausible objection to the evidence 
which was received by the court, on the assumption that notice of 
the dishonour of the bills must be made out by the plaintiff; which 
could be done in two ways. 1. That the bills had been duly pro- 
tested for non-acceptance ; and due and legal diligence used in 
giving notice thereof to the parties on the bills; in which case the 
legal presumption of its receipt in time would attach. 2. By proof 
that the notice actually came to hand in proper time; though the 
letter containing the notice was not properly directed, or sent by the 
most expeditious or direct route. The fact of notice, and its recep- 
tion in due time, are the only matters material to the drawer or in- 
dorser of a dishonoured bill ; the manner or place in which he receives 
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such notice is immaterial ; for all the objects to be answered by its 
reception, it is equally available to them. To the holder it is imma- 
terial whether the evidence of notice consists in the legal presumption 
arising from due diligence, which supplies the place of specific evi- 
dence, and is binding on a jury as proof of the fact of its reception ; 
or it is established by direct evidence, or such circumstances as will 
in law justify them in drawing the inference. 2 Peters 132. 

Since the case of Buckner v. Findley and Van Leer, 2 Peters 589, 
591; decided on great consideration ; it has been the established doc- 
trine of this court, that a bill of exchange drawn in one of the states 
of this union, on a person in another, is a foreign bill, and to be 
treated as such; and that in this respect they are to be considered 
as states foreign to each other, though they are otherwise as to all 
the purposes of their federal constitution. Among these purposes 
are the establishment of postoffices and post roads; the regulation 
of which has been delegated to the federal government ; and is exer- 
cised by their laws and the regulations of the postoffice department 
conformably thereto. On these depend all the communications be- 
tween the states by mail; the time of departure from different 
places ; its route, place and course of its arrival and distribution. 
The usage of the officers employed in the various details of the ope- 
rations of the department, when acting within the line of their duty, 
as prescribed by law and regulations ; become all important to a 
court and jury in deciding on what is legal diligence in giving no- 
tice, or what is evidence of its reception. 

It is legal diligence in the holder of a bill, if he avails himself in 
time of the means of communicating notice, which are thus afforded ; 
but he is not answerable for any defects in the outline or details of 
the regulation of the mails, for the route in which the letter is car- 
ried, the time which elapses from its deposit in the office and delivery, 
or the mode of carrying or distributing the mails: but it is proper 
that he should give evidence of all these matters, as well to repel the 
imputation of laches if the letter does not come to hand, or not in 
due time ; as to prove its regular delivery, if there- should be any 
doubt as to the use of diligence, in the direction or deposit of the 
letter. Such evidence is uniformly received in cases arising on the 
notice of dishonoured bills. 

The next question arises on the prayer of the defendant to instruct 
the jury, that proof that the bills were protested and notice thereof 











580 SUPREME COURT. 


[Dickins v. Beal.] 
put into the postoffice, was not sufficient, without producing a copy 
of the notice, or proving its contents. 

In Lindenberger v. Beall, the notary testified that notice of non 
payment was enclosed in a letter addressed to the defendant at H., 
and put into the postoffice at G.: he had no recollection of these 
facts, and only knew them from his notarial book, and the protest 
made out at the time; from which, and his invariable practice, he 
presumed he had done so. This was held sufficient proof of such 
notice, and that it was unnecessary to give notice to defendant to 
produce it. 6 Wheat. 104, 106. In Nichols v. Webb, the notary was 
dead ; but on a memorandum on the margin of the protest, it was 
stated in his handwriting, “Indorsee duly notified in writing 19th 
July 1819, the last day of grace being Sunday the 18th ;” which 
was held competent proof of notice. 8 Wheat. 326, 330. In this case, 
the protests were produced at the trial, and the oath of the notary 
positive as to the fact of notice: this is entirely equivalent to an entry 
on his books, proved only by his handwriting after his death, or his 
belief arising from the fact of having made such entry, connected 
with his uniform usage. It must therefore be taken as settled law, 
that such is sufficient proof that the notice required by law was 
given. It remains to consider whether the letter containing the no- 
tice was so directed and deposited in the postoffice at Orleans as to 
comply with the law. 

In cases of this description, the true question is, whether due dili- 
gence has been used by the holder of the bill ; not whether he has 
given, or the defendant has received notice: both are immaterial, 
if reasonable diligence has been used. This consists in giving no- 
tice, if, after the usual and proper inquiries are made, it is practicable 
to give it: but if, when this is done, the holder or notary cannot 
give the notice personally, where the parties reside in the same 
place, or does not know where to direct it by mail, the inquiry is 
diligence, without giving notice. After inquiring from other parties 
to the bill, and examining the directory, if the party’s residence can- 
not be found; 3 Camp. 263 ; if on calling at his residence, or place 
where he transacts his business, he is not to be found, or any other 
person who can receive notice, it may be left there; or, if his house 
of business or residence, is locked up, and on audible knocking, no 
one answers, or the party has changed his former residence, or re- 
moved to the country, no notice is necessary. 9 Wheat. 599; 2 
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Peters 102, 105, 129; 6 D. & R. 505; 20 J. R. 172; and cases 
cited. 

Where the parties do not reside in the same place, diligence consists 
in sending notice by the first mail, of the day of protest. 2 Wheat. 
273; 9 Peters 45. This is all that is necessary, if the letter con- 
taining the notice is properly directed. 4 Wheat. 438. If the re- 
sidence of the party appears on the bill, the notice of protest, &c., 
must be directed there; 12 East 433; if it does not so appear, then 
reasonable diligence must be used, in making inquiry for his resi- 
dence, and a reasonable time will be allowed to give notice after 
ascertaining it: this has been held in case of notice to an indorsee 
in April, of a protest in October preceding. Wyghtwick’s Ex. 76, 
77. 

When all the facts are ascertained, diligence is a question of law. 
Wyghtwick 76; 1 Peters 583. If the evidence is doubtful or con- 
tradictory, it is for the jury to decide; 7 Peters 290: but in either 
case, it turns on what is the usage of the place, (9 Wheat. 587) the 
habits of men of business, the kind and mode of inquiry usually 
made in similar cases. 2 Burr. 669; 2 H. BI. 565; 3 B. & P. 601 ; 
20 J. R. 174. 

Thus a bill drawn by persons residing in Petersburgh, Virginia, 
on a house in New York, and dated there, being protested ; a clerk 
of the notary made inquiry at the banks and elsewhere, and on 
being informed that the drawers resided at Norfolk, directed one no- 
tice to them, there, and put another into the postoffice, in New York, 
directed to them there ; it was held sufficient. 1 J. R. 294, 296; 
Chapman v. Lippincott and Purcell, cited, 13 J. R. 433; 16 J. R. 
220; 20 J. R. 174. 

If a bill is drawn, dated “ Manchester” (or “ London”), without 
any other direction, notice of protest, directed to the drawer at Man- 
chester, was held good, on the presumption that it would reach him 
if so directed. 1R. & M. 249, 250. Notice directed to the resi- 
dence or house of business of the party, is sufficient; the holder is 
not bound to show, that notice is brought home, but only to employ 
the usual mode of conveyance ; and the rules of diligence-to which 
he is held, ought not to be such as will tend to clog the circulation 
of commercial or negotiable paper, by impairing the liability of those 
who have put it into circulation. 1 Peters 583; 2 Peters 102, 129. 
If an indorsee lives within a reasonable distance of a postoffice, 
notice to him, directed to him, at his residence, is good: as where 
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a note was protested at Cincinnati, the notice was directed to T. 
D. C., Campbell county, Kentucky, though defendant lived on the 
south side of the Ohio, two miles from Cincinnati, and Covington, 
and three miles from Newport, the county town; in all of which 
there were postoffices, and his residence was well known to the 
holder and postmaster. The putting the notice into the postoffice, 
at Cincinnati, was held sufficient. 2 Peters 549. 

The clear and conclusive result of these cases is, that as be- 
tween the holder and the drawer or indorser of a dishonoured 
bill, the question of their liability depends not on actual notice, 
but on seasonable diligence, which is in all cases tantamount 
to actual notice, whether given or not. Hence, it becomes use- 
less to examine into the instructions prayed for by the defendant 
at the trial, and refused by the court, in relation to the course of 
the mail after leaving New Orleans, or the points submitted to 
the jury; for they could in no event avail the defendant, if the 
jury believed the evidence of the notary. As these were foreign 
bills, the protests produced at the trial were in themselves evi- 
dence of the demand and protest. 8 Wheat. 330. The oath of 
the notary, that he put the notice into the postoffice, on the day 
of protest, is competent and sufficient in law to prove the fact: the 
only question for the jury was his credibility. The notices were 
properly directed: 1. Because Hazelwood was the residence of the 
defendant, within a short distance of a postoffice ; 2. The bills were 
dated at that place, and the direction of the notices was to the same 
place. . 

As a matter of law then, we are clearly of opinion, that due dili- 
gence was used by the plaintiff, when the notices of protest were 
put into the postoffice, af New Orleans. His right of action was then 
consummated, and it can in nowise be affected by the course of the 
mail, or the arrangements concerning its route or distribution. We 
forbear any notice of the other questions presented at the trial, lest 
by doing so, we should, by implication, be deemed to think they 
could in any event affect the right of the plaintiff, when no laches 
could be imputed to him or the notary. 

The judgment of the circuit court is affirmed with costs and in- 
terest. 
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JosEPH WALLINGSFORD, PLAINTIFF IN ERROR V. SarAH ANN ALLEN, 
FOR HERSELF AND CHILDREN. 


A wife having separated herself from her husband, for ill-treatment by him, applied 
to the county court of Prince George, Maryland, for alimony, which was allowed to 
her, pendente lite. The husband gave the wife a female negro slave, and some other 
property, in discharge of the alimony. She removed to Washington, hired out 
the slave, and afterwards, in consideration of a sum of money, and for other consi- 
derations, she manumitted, by deed, the slave, and her two infant children, the 
eldest not three years old. Some time after the agreement between the husband 
and wife, a final separation took place between them, by a verbal agreement ; 
each to retain “the property each had, and to be quits for ever,’ and the wife 
relinquished all further claim for alimony. After the death of the wife, the hus- 
band claimed the female and her children, as his slaves. Held, that they were free 
by virtue of the deed of manumission executed by the wife. 

This is a case where a transfer of property must be considered as having been made for 
a valuable consideration. It was given in lieu of alimony, decreed by a court of 
competent jurisdiction, pendente lite ; and passed the property as fully to the wife, 
as if the husband had conveyed it to a third person for a valuable consideration. 
In regard to that property, the wife is to be considered as a feme sole; and her 
right to dispose of it followed as a matter of coure. 

Construction of the act of assembly of Maryland of 1796, 2 Maxcy’s Laws 360, rela- 
tive to the manumission of slaves. 

The terms of the Maryland act, and the policy of it, were meant to prevent the manu- 
mission of slaves, who, from infancy, age or decrepitude, would become burthen- 
some to the community at the time the deed of manumission should take effect : 
and to such as were over the age, after which manumission is prohibited. But the 
slave manumitted must either be positively in the latter predicament, or be so de- 
crepid, if under the age of forty-five; and if neither one nor the other, and being 
in infancy, it must stand so unrelated to any other free person coloured or white, 
that it can have no claim, natural or artificial, to support from any one ; and must, 
therefore, be a charge upon the charity of the community, or a charge upon its 
poorlaws. It would be an unreasonable restraint upon the privileges of manumis- 
sion, as it is granted in this act, if it were interpreted to exclude the manumission 
of mother and an infant child, the former being of healthy constitution and able to 
maintain it, as of other children who, in the natural ‘progress of human life would 
be able, in a few years, to maintain themselves by labour, and who would find in 
their adolescence, persons who would gladly maintain them for the services they 
could render. 

Agreements between husband and wife, during coverture, for the transfer from him 
of property directly to the latter, are undoubtedly void at law. Equity examines 
with great caution before it will confirm them. But it does sustain them when a 
clear and satisfactory case is made out, that the property is to be applied to the 
separate use of the wife; where the consideration of the transfer is a separate 
interest of the wife, yielded up by her for the husband’s benefit, or of their family ; 
or which has been appropriated by him to his uses; where the husband ‘is in a 











584 SUPREME COURT. 


[Wallingsford v. Allen.]} 


situation to make a gift of property to the wife, and distinctly separates it from 
the mass of his property for her use. Either case equity will sustain, though no 
trustee has been interposed to hold for the wife’s use. 


IN error to the circuit court of the United States for the county of 
Washington in the District of Columbia. 

On the 4th day of August 1834, the defendant in error presented 
to the circuit court a petition stating, that she and her two infant 
children were entitled to their freedom ; and that she and they were 
unjustly held as his slaves, by Joseph Wallingsford, the plaintiff in 
error. Joseph Wallingsford appeared to the subpoena issued on the 
petition, and put in a plea, denying the claims of the petitioner. The 
case was tried by a jury at the circuit court held in March 1835, 
and a verdict was found for the petitioner under the charge of the 
court, from which the plaintiff in error took three bills of exceptions ; 
and prosecuted, from the judgment of the court, this writ of error. 

On the trial of the cause in the court below, the petitioner pro- 
duced a regular deed of manumission, duly recorded, executed by 
Rachel Wallingsford, the wife of the plaintiff in error, dated the 8th of 
September 1826 ; by which, and for divers good causes and consider- 
ations, and in consideration of the sum of. 150 dollars paid to her, she 
released the petitioner and her children from slavery; the petitioner 
being at that time nineteen years old, and her two female children 
of the respective ages of three years and five months. 

The petitioner also proved, that Rachel Wallingsford resided in 
the city of Washington, for many years, as a feme sole, previous to 
the date of the deed ; that she had a suit for alimony depending in 
Maryland, against Joseph Wallingsford, he residing in that state; and 
that the court ordered her husband to pay her 120 dollars per year, as 
alimony, pendente lite; that some time after that allowance had 
been made to her, her husband gave the petitioner to her, then about 
twelve years old, and some other property, in discharge of the order 
of alimony, his wife agreeing not to prosecute the claim any 
further ; that after the petitioner was so given to Mrs Wallingsford, 
she lived with her, or was hired out in Washington, until the date 
of the deed of manumission ; that on the death of Mrs Wallingsford, 
the plaintiff in error claimed her, and her children, as his slaves. 

The court permitted the deed of manumission to be read in evi- 
dence to the jury, by the counsel for the petitioner ; expressly leav- 
ing it to the jury to say, or find from the evidence, whether the title 
of the said Rachel to the said negro Sarah Ann, at the time of the 
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execution of the said deed, was absolute, or only for the life of the 
said Rachel; and the court instructed the jury that that question 
was open for their consideration upon all the evidence in the cause. 

The defendant in the circuit court excepted to the admission of 
the deed of manumission in evidence, and to the instructions given 
to the jury. 

The defendant, by his counsel, prayed the court to instruct the 
jury, that if they should believe from the evidence aforesaid (viz. 
the evidence stated in the first bill of exceptions), that Mrs Wallings- 
ford held the petitioners by virtue of an agreement made between 
her and her husband, without the intervention of a trustee ; that said 
agreement is null and void, and could give no power to Mrs Wall- 
ingsford to manumit the slaves held by virtue of such an agreement. 
The court refused to give this instruction, and the defendant ex- 
cepted to the refusal. 

The defendant prayed the court to instruct the jury, that if they 
should believe from the evidence, that an agreement was made 
between the defendant and Mrs Wallingsford, by which she was to 
have the petitioners in lieu of being supported by him as his wife ; 
yet, if there was no covenant on the part of a trustee, or some one 
capable of contracting with the husband, that he should not be lia- 
ble to the maintenance of his wife: the same is null. The court re- 
fused to give this instruction, and the defendant excepted. 

The defendant prayed for the court to instruct the jury, that if 
they should believe from the evidence, that an agreement existed 
between him and Mrs Wallingsford, that he should transfer the 
petitioner to her, on condition that she should relinquish all claim 
to alimony against him; that then, should the jury believe from the 
evidence, that she did not comply with this condition, and that she 
did prefer against him a subsequent claim for alimony ; that then the 
agreement cannot be enforced against the defendant, nor can he be 
deprived of any of his rights by virtue of the said agreement. The 
court refused to give this instruction, and the defendant excepted. 

The defendant then prayed the court to instruct the jury, that if 
they should believe, from the evidence aforesaid, that the petitioners 
or any of them, at the time of the execution of the deed of manu- 
mission aforesaid, were not able by their labour to procure for them- 
selves sufficient food or raiment, with other necessary requisites of 
life, then the said deed of manumission as to them, or such of them, 
was inoperative ; which instruction the court gave: and also on the 
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prayer of the counsel for the petitioners, further instructed the jury, 
that if they should believe, from the said evidence, that the negroes 
abovementioned were of healthy constitutions, and sound in mind 
and body, and that their mother was capable by labour to procure to 
them sufficient food and raiment, with other requisite necessaries of 
life, and did maintain them ; then such children are not under the 
incapacity intended by the Maryland law. 
The defendant excepted to the last instruction. 


The case was argued by Mr Brent, for the plaintiff in error; and by 
Mr Dandridge and Mr Key, for the defendant. 


Mr Brent contended, that: 

1. The court below erred in permitting the deed of manumission 
from Rachel Wallingsford, the wife, to be read in evidence as stated 
in the first bill of exceptions. 

2. Because the court below erred in refusing to give the instruc- 
tions prayed for by the plaintiff in error, in his second bill of excep- 
tions. 

3. Because the court below erred in refusing to give the instruc- 
tions as moved for in the third bill of exceptions. 

4. Because the court below erred in refusing the instructions 
moved for in the fourth bill of exceptions. 

5. Because the court below erred in giving the instructions prayed 
for by the petitioners in the fifth bill of exceptions. 

There is no denial that Rachel Wallingsford was, at the time of 
the deed of manumission, the wife of the plaintiff in error. There 
had been no judicial separation, no divorce. Nor is it denied that the 
defendant in error was at one period the slave of the plaintiff in error. 

The questions then which present themselves, are : 

1. Whether a wife separated from her husband can do any act by 
deed which will bind him at law, and deprive him of his property, 
without his express consent and authority. 

2. Whether if a wife can so contract, yet is not the introduction 
of a trustee necessary ; and are not her acts without the aid of a trus- 
tee null and void. 

If no contract is valid, if none can be made ; then the plaintiff in 
error is right, and the judgment of the circuit court must be reversed. 

There is an absolute disability in a wife to make any contract, or 
to execute any valid deed. 15 Serg. & Rawle 90; Petersdorf’s 
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Abrid. 53, 55, 57, 65; Story’s Conflict of Laws 125. In all these 
authorities it is held that a wife cannot execute a contract, separately 
from her husband. 

It is admitted that there are exceptions to these principles: as 
when the husband has abandoned his wife, or has abjured the realm ; 
she may contract. But these exceptions have no application to the 
case before the court. 

It cannot be said that the plaintiff in error abandoned his wife. 
She left him, and she resisted every effort to induce her to return. 
Cited, 2 Kent’s Com. 160, 161, 175, 176; 4 Petersdorf 40, 41; 2 
Harr. & Johns. Rep. 485. 

The instruction given by the circuit court, that the ability of the 
mother to maintain the children would be sufficient to legalize the 
manumission of the infants; was in direct opposition to decisions of 
the courts of Maryland, on the statutes of that state. 

For a considerable period, there was an express prohibition by the 
laws of Maryland of manumissions in any form. This was prior to 
1796. It was the settled policy of the state not to allow any slaves 
to be set free. By the act of 1715, ch. 44, sect. 22, all negroes were 
declared slaves for life; and this law deprived the owners of slaves 
of the right to give any one of them freedom. Then came the 
statute of 1796, which prohibits manumission of persons not able to 
maintain themselves. This act makes all deeds of manumission of 
such persons, absolutely void. But for the act of 1796, no manu- 
missions could be made ; and none are valid which do not conform to 
that law. It cannot be contended that infants of three years old and 
under, have such ability. Cited, 6 Harr. & Johns. 18, 19; 4 Harr. 
& Johns. 262. 

These laws have full operation in the District of Columbia, on the 
east side of the Potomac; and they govern the case before the court. 
They make the deed of manumission void, even if the grantor of the 
same was competent to give it. The decisions of the Maryland 
courts on this statute, made since the establishment of the District, 
may not be authority in this court ; but as they give a construction 
to the statutes of the state, the court will regard them as entitled to 
great consideration. 


Mr Dandridge and Mr Key, for the defendant, insisted on the 
capacity of Mrs Wallingsford to execute the deed. She was a feme 
sole : she had been abandoned by her husband: she was within the 
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exceptions to the rule which vacates the contracts or deeds of mar- 
ried women. Cited, 1 Kent’s Com. 157; 6 Pick. Rep. 89; 15 Mass, 
Rep. 31; 2 John. Ch. Ca. 537; 1 Atk. 278. 

The agreement by which the defendant in error became the pro- 
perty of Mrs Wallingsford, was a substitute for the allowance of 
alimony, and relieved the estate of the husband from a heavy re- 
sponsibility. If no property in the slave was acquired by the wife, 
nothing was received by her; and the effort now made is to set upa 
fraud for the benefit of the perpetrator of it. The very nature of the 
transaction made the defendant in error the separate property of Mrs 
Wallingsford. It was left by the circuit court to the jury to say, 
whether the arrangement was not binding on the husband; and they 
decided that it was. This gave the defendant in error and her chil- 
dren their freedom. 

It was entirely competent to the husband to give his wife this 
property ; and the facts of the case show, that the emancipation of 
the defendant in error was for a pecuniary consideration. The sum 
of 150 dollars was paid to her for the deed. She had been living in 
a different jurisdiction for many years: she was in great distress ; 
and her husband gave her the girl for her support and maintenance. 
She had a right to dispose of her as she did, to procure the means of 
living. 

As to the construction given by the counsel for the plaintiff in 
error to the laws of Maryland, Mr Key contended that the thirteenth 
and twenty-ninth sections of the law of 1796, ch. 67, are different. 
In the one case, the case of a will, there are prohibitory words; and 
not in the other. 

Further, the expressions in the twenty-ninth section are, slave or 
slaves: any person having slaves may emancipate them, if sound, 
healthy, and able by labour to earn a living, &c. Now these slaves 
in this deed, taking them, as the words allow, and as the spirit of 
the law would allow, in the aggregate, are able to maintain them- 
selves. 

Again, the decision in such a case should be, not that the deed is 
void, but that the freedom is not to commence by it till the children 
are of sufficient age. 


Mr Justice Waxne delivered the opinion of the Court. 
This was a petition in the court below, by the appellees, for free- 
dom ; complaining that they were unjustly held and claimed by the 
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appellant as his slaves. The petitioner gave in evidence a deed of 
manumission for herself and two children, from one Rachel Wallings- 
ford. Her third child was born after she was manumitted. 

It appears that Rachel Wallingsford resided in Washington several 
years previous to the date of the deed of manumission, living apart 
from her husband, the appellant: that she had a suit pending against 
him in Maryland, where he resided, for alimony, and had been 
allowed, by the order of the court, 120 dollars per annum, pendente 
lite. Some time after this allowance had been made, her husband 
gave her the petitioner, Sarah Ann, and some other property, in dis- 
charge of her alimony: that afier this agreement between them, the 
said Rachel continued to live in Washington until her death, having 
kept Sarah Ann in her service until the deed of manumission was 
executed. After the death of Mrs Wallingsford, the appellant 
claimed Sarah Ann and her children as his slaves. All of the chil- 
dren were born after Sarah Ann was given up by the appellant to 
Mrs Wallingsford. The appellant proved, at the time the deed of 
manumission was made, that Rachel Wallingsford was his lawful 
wife. It also appears, by a petition filed by the appellant in the 
county court of Prince George county, Maryland, to get the inter- 
locutory order for alimony suspended, and which is in evidence in 
the cause, that the appellant and his wife, having had repeated dis- 
agreements, as she alleged on account of her husband’s habitual 
incontinency with a woman in their own house, Mrs Wallings- 
ford left her habitation and refused to live with him. The charge 
of incontinency is denied by the husband ; but he admits, after his 
wife’s departure, and upon her refusing to comply with his solicita- 
tions to return and live with him, that by an express agreement between 
them, he gave to her the woman Sarah Ann and other property, with 

two notes of hand, one for 120 dollars and the other for 200 dollars ; 
in all amounting to 900 dollars; which was the amount the wife 
brought with her when they were married, and of which the appellee 
Sarah Ann wasa part. This was to be received by the wife in full 
of all further claim for support; and the husband was to be discharged 
from the payment of alimony decreed by the court. Wallingsford 
having refused to pay the notes of hand, and the suit for alimony 
being still pending, the parties again met, and a final separation took 
place between them; upon the footing, that the wife was to retain the 
woman Sarah Ann; that each was to retain besides, “the property 
each had, and to be quits for ever.” In consideration of the husband 
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having agreed to this, the wife agreed to yield her claim for alimony, 
granted by the interlocutory order of the court, and was to discon- 
tinue her suit. 

On the trial of the cause, the admission of the deed of manumis- 
sion, as evidence, was excepted to by the defendant; but the court 
overruled the exception. The defendant also prayed the court to 
instruct the jury, if they should believe, from the evidence, that Mrs 
Wallingsford held the petitioners by virtue of an agreement between 
her and her husband, without the intervention of a trustee, that the 
agreement was void ; and could give to ker no power to manumit the 
slaves held under it: also, if the jury shall believe, from the evidence, 
that the agreement was made without a covenant on the part of a 
trustee, or some person capable of contracting with the husband, that 
the same was null: also, if the jury shall believe that the agreement 
was made on condition that Mrs Wallingsford should relinquish all 
claim to alimony, and that she did not comply with such condition, 
and did prefer against him a subsequent claim for alimony, that the 
agreement cannot be enforced against the defendant: and lastly, to 
instruct the jury, if they shall believe, from the evidence, that the 
petitioners, or any of them, at the time of the execution of the deed 
of manumission, were not able by their labour to procure for them- 
selves sufficient food and raiment, with other necessaries of life, that 
then the said deed was inoperative to them. The court gave the 
last instruction to the jury, but refused to give the rest. And upon 
the prayer of the petitioner, instructed the jury, if they should believe 
from the evidence, that Sarah Ann Allen and her children were of 
healthy constitutions, and sound in mind and body, and that the 
mother was capable by labour to procure them sufficient food and 
raiment, with other necessaries of life, and did maintain them; then 
such children are not under the incapacity intended by the law of 
Maryland, in the act providing for the manumission of slaves. 

The section of the act of 1796, 2 Maxcy’s Laws of Maryland 360, 
is as follows: ‘that where any person or persons possessed of any 
slave or slaves within this state, who are or shall be of healthy con- 
stitutions, and sound in mind and body, capable by labour to procure 
to him or them sufficient food and raiment, with other necessaries of 
life, and not exceeding forty-five years of age, and such person or 
persons possessing such slave or slaves as aforesaid, and being willing 
and desirous to set free or manumit such slave or slaves, may, by 
writing under his, her or their hands and seals, evidenced by two 
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good and sufficient witnesses at least, grant to such slave or slaves 
his, her or their freedom; and that any deed or writing, whereby 
freedom shall be given or granted to any such slave, which shall be 
intended to take place in future, shall be good to all intents, con- 
structions and purposes whatsoever, from the time that such freedom 
or Manumission is intended to commence by the said deed or writing ; 
so that such deed and writing be not in prejudice of creditors; and 
that such slave, at the time such freedom or manumission shall take 
place or commence, be not above the age aforesaid, and be able to 
work and gain a sufficient livelihood and maintenance, according to 
the true intent and meaning of this act.” The act prescribes how 
such deeds shall be executed, acknowledged and recorded ; and upon 
a compliance with what is prescribed in those regards, a copy of 
the record, duly attested under the seal, &c. &c., “shall at all times 
hereafter be deemed, to all intents and purposes, good evidence to 
prove such freedom.” 

We will consider, together, the exception taken to the introduction 
of the deed of manumission as evidence, the last instruction asked 
by the defendant, and that asked by the petitioners, both of which 
were given to the jury by the court. The deed was not objected to 
for any deficiency in its execution, or on account of its not having 
been properly acknowledged and recorded. The last was done as 
far as that part of the law can be complied with in the District of 
Columbia. The deed was also acknowledged by the person making 
it, on the day it was executed, before a justice of the peace. It was 
then properly sent to the jury as evidence of the fact of manumisaion ; 
and what its validity might be to give freedom, was a question of law 
to be determined by the court. As to the instructions asked by the 
defendant and the petitioners, relative to the petitioners being com- 
prehended within the incapacity of the section of the act of Mary- 
land just recited; both, we think, were rightly given by the court. 
That of the defendant was very general, and the court was not 
obliged by it to particularize to which of the petitioners it was in- 
tended to be applied. It was, therefore, correctly answered by a 
general instruction directing the jury to inquire into the fact; at the 
same time stating what the law was, if the jury should find the fact 
as the counsel of the defendant supposed it to be. That of the peti- 
tioners being more specific, was intended to obtain the court’s inter- 
pretation of the act upon the point put; and we think the answer of 
the court, is in the true spirit of the law. We think the terms of the 
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act of Maryland, and the policy intended by it, were meant to pre- 
vent the manumission of slaves, who, from‘infancy, age or decrepi- 
tude, would become burthensome to the community at the time 
the deed of manumission should take effect: and to such as were 
over the age, after which manumission is prohibited. But the 
slave manumitted must either be positively in the latter predicament; 
or be so decrepid, if under the age of forty-five; and if neither one 
nor the other, and being in infancy, it must stand so unrelated to 
any other free person coloured or white, that it can have no claim, 
natural or artificial, to support from any one; and must, therefore, 
be at once a charge upon the charity of the community or a charge 
upon its poor laws. It would be an unreasonable restraint upon the 
privileges of manumission, as it is granted in this act, if it were in- 
terpreted to exclude the manumission of mother and an infant child, 
the former being of healthy constitution and able to maintain it, as 
of other childrenjwho, in the natural progress of human life would be 
able, in a few years, to maintain themselves by labour, and who 
would find in their adolescence, persons who would gladly maintain 
them for the services they could render. If this construction of the 
act does not prevail, there can be no fixed age in childhood when 
manumission can take effect ; and the act would be made to operate 
differently upon persons by no certain rule. The legislature having 
laid down the age after which manumission shall not be made, a 
strong presumption is raised that it did not mean to exclude all in- 
fants absolutely from the benefits of the act, or it would have said 
so in terms ; or have fixed an age when, in childhood, manumission 
should be allowed. If the policy of the law is to prevent slaves from 
being manumitted who would be burthensome to the community, 
we cannot hesitate in believing that the object will be accomplished 
by relying upon those natural affections of a mother for her child, 
which have always been found strong enough to cherish and sustain 
it; except in some unnatural instances, as when the true nature of 
woman has been turned aside by some dreadful superstition or ex- 
traordinary necessity. 

We are aware that opinions have been expressed in the courts of 
Maryland different from our conclusion, in regard to the manu- 
mission of children: but the point of a mother and infant manumit- 
ted at the same time, and the mother being in any way able, by her 
labour, to maintain her offspring; has not yet been decided against 
by the courts of Maryland, so far as we can gather from their re- 
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ports. ‘These opinions too, having been expressed since the cession 
of the District of Columbia to the United States, the courts in the 
district are not to be controlled by them in the interpretation of the 
act under review; as they would be, and as this court would be, by 
the decisions of state courts upon state statutes affecting local rights 
and interests. 

The fourth instruction asked by the defendant; which the court 
refused to give, is, if the jury shall believe that the agreement be- 
tween Wallingsford and wife was, that he should transfer the peti- 
tioner to her on condition that she should relinquish all claim to 
alimony against him; and that she did not comply with the condi- 
tion, and did prefer against him a subsequent claim for alimony : 
that then the said agreement cannot be enforced against the defen- 
dant ; nor can he be deprived of any of his rights by virtue of said 
agreement. We think this instruction was rightly refused; for 
though it is not denied that the suit for alimony had not been dis- 
discontinued, and was pending when Mrs Wallingsford died, the 
legal consequence would not be, that the agreement would be avoided 
by its not having been observed in that particular. The non per- 
formance of the agreement in that regard, did not restore to the 
defendant the ownership of property for which he had received a 
valuable consideration, by the relinquishment of his wife’s alimony ; 
of which he had the full benefit during her life ; and continues to 
enjoy in the greater means he is presumed to have from having 
been relieved from the payment of the wife’s alimony. But the 
instruction was asked in face of the evidence ; which establishes 
the fact, that the substantial parts of the agreement were complied 
with, as the defendant had never been called upon for any part of 
the alimony, after the agreement was made, until the death of Mrs 
Wallingsford. A failure upon the part of the wife to comply with 
this part of the agreement, gave to the husband a good ground in 
equity to have the suit discontinued ; but did not invalidate the 
agreement. 

The remaining exceptions to be considered, are those relating to 
the nullity of the agreement ; because it was made without the in- 
tervention of a trustee, or some one capable of contracting with the 
husband. The court refused to give such instructions. 

The inability of the wife in this instance to contract or to take 
any interest from her husband, without the intervention of a trustee, 
was argued, upon the restraints imposed upon women by the common 
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law, during coverture. This is a case which cannot be: SO Consi- 
dered. Neither the nature of the action, by which the petitioners 
sue to have their freedom established ; nor the agreement between 
Wallingsford and his wife; would permit this court to take so narrow 
a view of the case. Every feature of the agreement is an appeal to 
have it tested by those principles of equity which have been ap. 
plied to maintain a separate interest in women, acquired from their 
husbands during coverture ; whether the same were made by the 
intervention of trustees or not ; when the transfer was fairly made upon 
a meritorious or valuable consideration. 

(Agreements between husband and wife, during coverture, for the 
transfer from him of property directly to the latter, are undoubtedly 
void at law. Equity examines with great caution before it will 
confirm them. But it does sustain them when a clear and satisfac- 
tory case is made out, that the property is to be applied to the sepa- 
rate use of the wife. Where the consideration of the transfer isa 
separate interest of the wife, yielded up by her for the husband’s 
benefit, or of their family ; or which has been appropriated by him 
to his uses. Where the husband is in a situation to make a gift of 
property to the wife ; and distinctly separates it from the mass of 
his property for her use. Either case equity will sustain, though no 
trustee has been interposed to hold for the wife’s use.) In Moore v. 
Freeman, Bunb. 205, it was determined, that articles of agreement 
between husband and wife are binding in equity, without the inter- 
vention of a trustee. Other cases may be cited to the same purpose. 
In regard to grants from the husband to the wife, an examination of 
the cases in the books will show, when they have not been sustained 
in equity, it has been on account of some feature in them impeaching 
their fairness and certainty, as that they were not in the nature of 
a provision for the wife ; or when they interfered with the rights of 
a creditor ; or when the property given or granted had not been dis- 
tinctly separated from the mass of the husband’s property. In Scan- 
ning v. Hyle, 3 P. Wms 334, Lord Talbot assumed the doctrine, 
that femes covert could have a separate interest by their husband’s 
agreement. In the case of Lady Arundel v. Phipps, 10 Ves. 146, 
149, Lord Eldon held, that a husband and wife after marriage could 
contract, for a bona fide and valuable consideration, for a transfer of 
property from him to her. In Sheppard v. Sheppard, 7 Johns. Ch. 
Rep. 57, it is said, husband and wife may contract, for a bona fide 
and valuable consideration, for a transfer of property from him to her. 
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In Walles v. Hodge, 2 Swanst. 97, it is said, husband may convey to 
the wife a chattel. (In the case of a gift from the husband to the 
wife, it is held valid when the husband, by some distinct act, divests 
himself of his_praperty.\) As, for instance, in the case of Lucas v. 
Lucas, 1 Atk. 270, the lord chancellor held, that the transfer of 1000 
pounds South Sea annuities by the husband, in the name of the 
wife, was so decisive an act, as amounted to an agreement by the 
husband that the property should become hers. Ce is not necessary 
to review here the cases of gifts to the wife by the husband, which 
have been sustained in equity. They are alluded to, to show how 
far equity has gone in maintaining transfers of property by the hus- 
band to the wife, without the intervention of a trustee ; and when 
there was no valuable consideration money from the wife to the 
husband. ) But the case before us is one where a transfer of property 
must be considered as having been made for a valuable considera- 
tion. It was given in lieu of alimony, decreed by a court of compe- 
tent jurisdiction, pendente lite ; and passed the property as fully to 
the wife, as if the husband had conveyed it to a third person for a 
valuable consideration. In regard to that property, Mrs Wallings- 
ford is to be considered as a feme sole ; and her right to dispose of it 
followed as a matter of course. 
Judgment of the circuit court affirmed. 
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Rozert Y. BRENT, SURVIVING EXECUTOR OF RosBeRT BRENT, USE 
oF THE UniTED STaTes, APPELLANT v. THE PRESIDENT AND 
Directors oF THE Bank oF WASHINGTON. 


Robert Brent was the holder of six hundred and fifty-nine shares of stock in the Bank 
of Washington; and was indebted to the bank as indorser on certain promissory 
notes, one of which became due after his death. He was also indebted to the 
United States, as paymaster ; and he made an assignment of his property to satisfy 
the debt. The assignees did not accept the assignment. He died some time after- 
wards. The bank, under the provision of their charter, which gives a lien on the 
stock held by a debtor for the payment of debts due to them before the transfer of 
the stock held by a stockholder, insisted on the lien, against the claim of priority 
by the United States ; and their claim was sustained by the court. 

It has been the uniform construction of the fifth section of the act of 1797, 1 Story’s 
Laws 464; and of the similar provision in the sixty-fifth section of the collection act 
of 1799, 1 Story’s Laws 630, that whether in a case of insolvency, death or assign- 
ment, the property of the debtor passes to the assignee, executor or administrator ; 
the priority of the United States operating, not to prevent the transmission of the 
property, but giving them a preference in payment out of the proceeds. 

This preference is in the appropriation of the debtor's estate ; so that if, before it has 
attached, the debtor has conveyed or mortgaged his property, or it has been trans- 
ferred in the ordinary course of business, neither are overreached by the statutes ; 
and it has never been decided that it affects any lien, general or specific, existing 
when the event took place, which gave the United States a claim of priority. 

Another rule is settled by these cases ; that the priority does not attach to property 
legally transferred to a creditor on respondentia; though he may hold it subject to 
an account, equity or trust for the borrower. Such transfer will be protected 
against the United States ; though not an out and out sale in the course of business, 
so as to divest the equitable as well as the legal interest of the party. 

Every stockholder of a bank who draws or indorses a note to procure 2 loan from the 
bank, is bound to know the terms of the charter and by-laws; his signature to 
the note is an inchoate pledge of his stock for security, if so provided in the char- 
ter ; his stock gives credit to his name, and the bank grant the loan on its faith. 


APPEAL from the circuit court of the United States for the county 
of Washington in the District of Columbia. 

Robert Brent, a paymaster of the army of the United States, having 
become indebted to the United States, and being in an infirm state 
of health ; on the 17th of May 1819, executed an assignment, stating 
the situation of his health, and his earnest desire to satisfy and adjust 
the claim of the government against him as paymaster as aforesaid, 
and to do justice to others ; and, that the better to secure these ob- 
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jects and purposes, the assignment proceeded in the following terms: 
**T have conveyed and assigned, and do by these presents convey 
and assign, in consideration of the premises, and for the sum of one 
dollar to me in hand paid, to George Graham, Joseph Pearson and 
Robert Y. Brent, all my real and personal estate, and property, in 
whatsoever consisting, and wheresoever situated, to them, the said 
George Graham, Joseph Pearson and Robert Y. Brent, their execu- 
tors and administrators, and to the survivor of them, nevertheless, 
for paying and satisfying all just claim or claims of the government 
as aforesaid ; as well as for satisfying all just claim or claims of all 
others, as far forth as the said estate and property above conveyed 
will answer, with full power and authority to them, or the majority 
of them, to sell and convey, and to make good and sufficient titles 
to all or any part of the property referred to, in conformity with the 
intention and purpose of this writing: it being well understood that 
the said trustees, after satisfying the purposes of the said trust, shall 
well and fully account with the said Robert Brent, his heirs, execu- 
tors or administrators, for the execution of the trust aforesaid, and 
fully restore to the said Robert Brent, his heirs, executors or admin- 
istrators, any overplus or surplusage that may remain of the estate 
aforesaid ; and, it being also understood, that the said Robert Brent 
reserves to himself the possession and use of such part of the property 
aforesaid as may be for his reasonable support and maintenance ; 
and, likewise, the privilege of disposing of any part of the trust 
estate, with the consent of the trustees, for the objects designated 
above.” 

It was agreed that the assignees refused to accept the assign- 
ment, or to act under it. 

Robert Brent died on the 7th of September 1819, leaving real and 
personal estate ; and the executors qualified, and took possession 
of his estate in 1820. At the time of his death he held six hun- 
dred and fifty-nine shares of stock in the Bank of Washington ; 
and at that time he was indebted to the bank, as indorser, on 
two promissory notes: one for 1000 dollars, drawn by Thomas 
L. Washington, and indorsed by Robert Brent, due and protested 
on the 22d of May 1819; the other for 667 dollars, also drawn 
by Mr Washington, and indorsed by Mr Brent, due and protested 
on the 29th of May 1819: he was also, at the time of his death, 
indorser of a promissory note drawn by John Cooke for 400 dollars, 
which became due and was protested on the 19th of November 
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1819: making, together with the other notes, the sum of 2067 
dollars ; of which 1667 dollars only were due at his decease. 

Some years after the death of Robert Brent, the Bank of Wash- 
ington instituted a suit against the executors on the note of 400 dol- 
lars, and on the note of 667 dollars; and on a plea of the statute of 
limitations, a verdict and judgment were rendered for the defendants. 

The eleventh section of the charter of the Bank of Washington 
provides, that “all debts actually due and payable to the bank, (days 
of grace for payment being passed) by a stockholder requesting a 
transfer, must be satisfied before such transfer shall be made, unless 
the president and directors shall direct to the contrary.” 

The same section of the charter also declares: “that the shares 
of capital stock at any time owned by any individual stockholder, 
shall be transferable only on the books of the bank, according to 
such rules as may, conformably to law, be established in that behalf 
by the president and directors.” 

The certificates of stock issued by the bank declare, that “ the 
shares are to be transferred at the bank by the stockholder, or his 
attorney, on surrendering the certificate of the same.” There is also 
a provision in the section, which authorizes the directors to make 
regulations for the government and transactions of the bank, “ con- 
formable to law.” 

The executors of Robert Brent, in the year 1820, called upon the 
Bank of Washington, and requested to be allowed to transfer the 
stock held by their testator. This was refused, without the payment 
of the notes, the bank claiming the same under the provision of the 
charter : which, it was insisted, gives the bank a right to be so paid. 
In 1835 the bank had retained dividends on the stock, and had sold 
a part of it, amounting to 289 dollars and 80 cents. 

Bills were filed in the circuit court, by the surviving executor of 
Robert Brent, for the use of the United States, against the Bank of 
Washington, claiming a right to transfer the stock for the payment 
of the debt due to the United States ; on the allegation of the right 
of priority given to the United States by the acts of congress. The 
Bank of Washington, at the same time, filed a bill claiming to appro- 
priate the stock, by a sale of it, to the payment of the debt due to 
them ; and asserting their right to a lien and to payment under the 
provisions of the charter. 

The following agreement was made in the circuit court between 
the parties to these suits. 
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“It is agreed by and between the said parties, that if the court shall 
be of opinion that the eleventh section of the charter of the Bank of 
Washington, as follows: ‘all debts actually due and payable to the 
bank, (days of grace for payment being passed) by a stockholder re- 
questing a transfer, must be satisfied before such transfer shall be 
made, unless the president and directors shall direct to the contrary,’ 
confers upon said bank a specific lien upon the stock held by any 
stockholder indebted to said bank, the days of grace being passed : 
then the court may decree that the stock, or a sufficient amount 
thereof, held by complainant’s testate in said bank, shall be sold at 
public sale, upon such terms as the court may think proper to im- 
pose, and by such trustee as they may appoint; and may further 
direct, that the proceeds thereof, afier paying the expenses of the 
sale, and the costs of this suit, shall be applied to the payment of the 
notes hereinafter enumerated, and by this agreement admitted to be 
due and unpaid by the complainant’s testate to the defendants; un- 
less the court shall further be of opinion that said lien granted by 
said charter is overreached, controlled and destroyed by the claims of 
the United States now made to a priority of payment out of said 
stock by virtue of the act of congress of 1799, ch. 128, sect. 65, as 
follows: ‘in all cases of insolvency, or where any estate in the 
hands of executors, administrators and assigns, shall be insufficient 
to pay all the debts due from the deceased, the debt or debts due to 
the United States shall be first satisfied.” Or unless the court be 
further of opinion, that the claims, or debts, or said notes, due to said 
defendants and hereinafter particularly specified, upon two of which 
notes of said testate as heveinafter described, it is agreed, suits were 
instituted by the defendants against the complainants, on the com- 
mon law side of this court, at the trial of which said suits, the 
complainants had solely and exclusively, upon the ground of the 
plea of limitations, a verdict in their favour, were thereby extinguish- 
ed, and the said lien in consequence of said limitations lost and de- 
stroyed ; then the court to decree, if the claims of the United States 
to priority of judgment be allowed, that the proceeds of said sale be 
applied in payment of the debt due the United States; or unless they 
shall be of opinion that the said lien is not affected by any such pri- 
ority, but has been destroyed by the said verdicts in favour of com- 
plainants, then the proceeds of such sale to be applied to the pay- 
ment of the note upon which no such verdict was rendered in favour 

of complainants.” 
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The circuit court, on the 26th of January 1826, made the follow- 
ing decree in the two cases. 

“These causes coming on to be heard upon the bill, answers and 
exhibits, and the facts stated in the agreement entered into between 
the complainants and defendants, it is this 22d day of January, in 
the year 1836, ordered and decreed by the court, that the stock of 
Robert Brent deceased, standing in his name, in the Bank of Wash- 
ington, or so much thereof as may be necessary to satisfy the several 
notes in the said agreement specified, be sold at public vendue, on 
the credit of sixty or ninety days, the purchasers to give notes with 
good indorsers, as the trustee may approve ; notice being first given 
of the day of sale in one of the city newspapers, and that J. Hellen 
be, and he is hereby appointed a trustee to make said sale, and after 
paying the expenses of sale and costs of suit to defendants, he shall 
apply the proceeds of the sale to the payment of all the notes of said 
Brent, enumerated in the above statement as due to said defendants ; 
and it is further decreed, that the balance of said stock shall be trans- 
ferred to the United States by said defendants, on the books of said 
bank.” 

The United States prosecuted this appeal. 


The case was argued by Mr Butler, attorney-general, for the United 
States; and by Mr Key, for the appellants; and by Mr Hellen, for 
the appellee. 


For the United States it was contended, that at the time of the 
execution of the assignment nothing was due by Robert Brent to 
the Bank of Washington. His liabilities were as indorser on cer- 
tain promissory notes, which, to the amount of 1667 dollars, became 
due after the assignment was made; and the residue of the debt 
claimed by the bank, 400 dollars, became due after Mr Brent’s de- 
cease. 

The provision of the charter is in favour of debts actually due, 
and the days of grace on a note must have expired before the debt 
can be claimed. Thus, then, the United States, by the terms of the 
assignment, as well as by the operation of the statutes giving them 
a right of priority, became entitled to payment of the debt due to 
them, to the exclusion of the claims of the bank. The deed was an 
act of insolvency. In addition to the general principles which give 
the United States the prior right to the property of their insolvent 
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debtor, so as to exclude all other creditoys: the decree of the circuit 
court is erroneous, even if these principles do not apply; as the Bank 
of Washington is allowed to claim payment of the two notes on 
which suits were instituted, and judgments obtained in favour of the 
executors, on the plea of the statute of limitations. 

The priority claimed by the United States rests in this case on the 
fifth section of the act of congress of 1797; 2 Laws U.S. 595; which 
extends the right of priority to all cases of insolvency. The United 
States v. Fisher, 2 Cranch 358. The act of 1799 relates to duty 
bonds only. . 

It is said that there is no proof that Robert Brent was indebted to 
the United States. The precise amount of the debt is not stated ; 
but the whole proceedings in the case go upon the ground that he 
was so indebted. The assignment of 17th May 1819, contains an 
acknowledgement that he was indebted; and the agreed facts au- 
thorize the court to assume that he was a public debtor. 

The next question is, whether Robert Brent became insolvent. 
It is objected that the assignment is not of all the property of the 


-assignor ; but an inspection of the instrument will satisfy the court 


that it is full and sufficient for the purpose of enabling the trustees 
to carry its purposes into effect, by selling the whole estate of the 
assignor. 

If the trustees did not accept of the assignment, and no action took 
place under it, the objection to the claims of the United States under 
it may not be valid: but still the assignment is evidence of the in- 
solvency of Mr Brent; and, the fact of his insolvency being thus 
established, to give, from the period of its execution, a right of the 
United States to be paid the debt due to them; that right could not 
afterwards be disturbed or affected. 

The right of the United States to be paid by the executors in oppo- 
sition to the claims of the bank, if not under the assignment made 
by their testator, exists under the provision which gives the priority 
in cases of the decease of persons indebted to the United States. 

One of the notes was not due until after the decease of Mr Brent; 
and there was, therefore, at the time of his death, no more than a 
contingent liability for that note. He was indorser on the note of 
John Cook for 400 dollars; which became due and was protested on 
the 19th November 1819. The rights of the United States were 
absolute, and were fixed before the claim by the bank existed. As 
indorser, up to the failure of the drawer to pay, and until after demand 
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and protest, no debt was due by him. The drawer of a note is said 
to be a debtor from the date of the note: his debt is debitum in pre- 
senti, solvendum in futuro; but. not so an indorser. 

The bank has no claim on the notes sued for, and in which suit 
a judgment, on the statute of limitations, was rendered against the 
bank. ‘The obligation to pay the debt was at an end, when the 
judgment was given. Thus, if the bank had a lien on the stock, as 
they elected to sue out the notes, the lien was abandoned. While 
in England it may be different; in the United States, after the statute 
of limitations has attached, the debt is gone, and a new promise is 
absolutely necessary to re-create the devt. 

It is not admitted that a construction can be given to the charter 
of the bank which will interfere with the priority of the government. 
Whatever effect the provisions of the charter, giving the bank a lien 
on the stock of their debtors, may have in the case of individuals; 
no such effect can exist as will interfere with the right of the United 
States to their priority. The object of the charter was not to repeal 
laws already established and in full force; and least of all, laws 
which are deemed essential to the fiscal operations of the govern- 
ment, such as those which give the government priority of claim in 
cases of the insolvency or decease of their debtors. The whole of 
the eleventh section of the charter must be taken into consideration. 
It empowers the directors to make regulations conformable to law. 
From these words it may be inferred, that congress did not intend 
by the charter to alter any existing laws. They recognised in this 
provision the laws as established and in force; and the rules and 
regulations of the bank were to be in harmony with them. 


Mr Hellen, for the appellees, observed, that before he proceeded to 
discuss the several propositions arising in the cause, it would be ne- 
cessary to state, that the record provided the proof of every fact that 
could, on the part of the bank, be required, to charge the stock of 
the deceased, by virtue of the eleventh clause of the act of congress, 
entitled an act to incorporate the Bank of Washington, passed th 
15th February 1811. 

It is admitted by the appellants, that their testator died indebted 
to the bank, on the respective notes described in the statement of 
facts agreed upon by all the parties to both the suits set for hearing 
in the court below. It is admitted, that at the time of his death, 
Robert Brent held six hundred and fifty-nine shares of stock in the 
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bank. That the notes were severally protested, and that due notice 
of their non payment was regularly given to him in his lifetime, or 
to his executors since his decease. That the notes were yet due and 
unpaid. 

The record thus substantiating the debts due to the bank, he should 
respectfully submit to the consideration of the court, in support of 
the decree rendered in favour of the bank by the circuit court, the 
following propositions: 1st. That the eleventh clause of the charter 
of the bank, which required “that all debts actually due and paya- 
ble to the bank, (days of grace for payment being passed) by a 
stockholder requesting a transfer, must be satisfied before such trans- 
fer shall be made, unless the president and directors shall direct to 
the contrary ;” gives the bank a lien on the stock held by Robert 
Brent at the time of his death. 

2. That the act of 1799, which directs “ that in all cases of insol- 
vency, or where an estate in the hands of executors, administrators, or 
assignees, shall be insufficient to pay all the debts due from the de- 
ceased, the debt or debts due to the United States shall be first 
satisfied ;” gives to the United States a simple priority of payment, 
and no lien; and that it cannot divest the bank’s lien. 

3. That even if the United States have a priority of payment, by 
the act of 1799, the charter of the bank affects it; there being in the 
charter no exception in favour of the United States. 

4, That this stock never has been an estate in the hands of the 
executors, but as incumbered with the lien. 

5. That the deed of Robert Brent, in favour of the assignees, 
never was accepted by them; and it is therefore void. 

6. That the stock can only be transferred as the charter directs. 

7. That the statute of limitations cannot discharge the lien. 

Mr Hellen remarked, that the first proposition was so obvious, that 
he would even pass it by without comment, were it not necessary 
to fix a precise idea of the extent of the rights of the bank, as pro- 
vided by the clause of the charter. 

The clause is itself imperative. The words “all debts actually 
due and payable to the bank, must be satisfied, before such transfer 
shall be made, (days of grace being passed)” are “ absolute, explicit, 
and peremptory ;” and show that no discretion is given: and when 
that is the case, even affirmative words make a statute imperative. 

The fundamental rule for expounding statutes is, “ that if it can 
be prevented, no clause, sentence or word should be deemed su- 
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perfluous, void, or insignificant.” To say, then, that the stock 
can be transferred, before the debts of-the stockholder are satis- 
fied, is to render every word inoperative, insignificant and entirely 
nugatory. The right of the bank to be first paid, before the 
stock can be transferred, must be wholly annihilated, before the 
United States can, by the legal fiction, have it vested in the ex- 
ecutors at the death of their testator, so as to make it an estate in 
their hands, to authorize a priority of payment to the government. 
This makes it a conflict between a right secured by the charter and 
a legal fiction. The doctrine of relation cannot, however, divest any 
right legally vested in another; as where rent was due to landlord 
who died, and execution was levied on the tenant’s goods before let- 
ters granted, on a notice by administrator to the sheriff, to pay hima 
year’s rent, agreeably to the statute of 8 Anne, ch. 17; the court 
held that relations, which are but legal fictions of law, should never 
divest any right legally vested in another. 1 Williams on Execu- 
tors 398. He should show hereafter, when he undertook to discuss 
the fourth proposition, that the Maryland statute placed an executor 
on the same footing as an administrator by the common law ; and 
at this time, merely asked the court to apply this doctrine of relation 
to the note of 400 dollars, which fell due after the death of Robert 
Brent. That note fell due on the 19th of November 1819; Robert 
Brent died on the 7th September 1819, and letters testamentary were 
not granted until 1820. So that the note having fallen due before 
the executors had a right to demand of the bank a transfer of the 
stock, which right only accrued to them by virtue of the letters tes- 
tamentary, this legal fiction cannot divest the right of the bank 
(which was perfected when the note fell due) to be satisfied, 
before they could enforce a transfer of the stock. He also stated, 
that all the shares were bound for the payment of the note due 
on the 22d May 1819; and that alone operated to destroy the 
common law right, by which an estate vests in the executor at the 
death of the testator. Suppose, instead of stock, it was a movable 
chattel of the testator’s in the bank, which the charter provided 
should not be assigned, or delivered up, before the notes were “ satis- 
fied.” How could an executor, by virtue of this constructive right 
to the property, proceed to enforce that right? Thus test the extent 
of his powers. He could not maintain an action of trover, because 
there would be no illegal conversion. Replevin would not lie, be- 
cause there would be no tortious taking of the property. Detinue 
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would not aid him, because he has no right to the immediate pos- 
session ; for, in the language of the charter, the debt must be satis- 
fied before a transfer shall be made. It cannot be contended, that 
the death of a stockholder changes the rights of his representatives. 
Executors stand in theplace of their deceased, and are bound by his 
covenants, although not named in the deed. His act has the same 
effect. They take subject to the rights of the bank, as secured by 
the charter. In Wilkinson v. Leland and others, 2 Peters 658, it is 
expressly ruled, “that where an heir takes real estate, his title is 
incumbered with all the liens, created by the party or the law, at 
his decease.” This court, in the case of the Union Bank of George- 
town v. Laird, 2 Wheaton 390, decided that the charter of the bank 
conferred a lien on the stock. 

Having thus by authorities of the most commanding character, 
clearly established the lien; he should proceed, with a full convic- 
tion of the magnitude of the subject, to invite the attention of the 
court to the important principle involved in the examination of his 
second proposition. Can the priority of the United States, by the 
act of 1799, divest a lien? In stating the question in this form, he 
suggested that it permitted the United States, very improperly, to 
advance a move inthe game. The true question is not whether 
the acts of congress can divest a lien, by virtue of the priority; as 
whether a debtor on whose property a lien has attached, can by his 
conveyance, assignment, or death, divest that lien ? 

By the acts of congress, an estate is to be “in the hands of execu- 
tors or assignees,” before the priority of the government accrues. 
This arises in the one case by the act of God, which, when it hap- 
pens, never defeats vested rights. The other depends on the act 
and deed of the debtor. He must convey, and the priority of the 
United States is dependent on that conveyance. If a debtor can by 
his own deed or grant to assignees, defeat a prior lien, this he can 
effect by any bona fide alienation. A marriage settlement or con- 
tract will accomplish it. If it can be done by an insolvent debtor, 
the solvent debtor, by a conveyance, can also discharge pre-existing 
liens. 

If a debtor by his conveyance can discharge a lien, he can dis- 
charge any and every lien, such as the parties create by contract ; 
such as arise by operation of law ; such as are created by statutes. 
Suppose then, that these statutes gave to the United States, not a 
simple privilege, but a lien on the property of their debtors. Could 
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it be contended, that the conveyance of the debtor in the one case, 
would defeat the lien, or that his death in the other, where there 
were judgment creditors, would entitle them to a preference in pay- 
ment out of the very property which was incumbered with the lien? 
If this be the law, it demonstrates that whatgyou call a lien “is an 
unreal mockery,” a non-descript, unsubstantial, and over which the 
creditor has no controlling interest. ‘This, however, is not so. Such 
a position is exploded by the argumentum ad absurdum. If it could 
be sustained, it would expose all legislative or statutory liens to the 
charge of the most inefficient and fatuitous folly. 

But suppose a contract provides in its very terms, that the creditor 
shall have a lien on a chattel, and congress should pass an act dis- 
placing the lien of the creditor. This would be a law impairing the 
obligation of a contract, and consequently void. Now, if it cannot be 
impaired by direct legislation, it cannot be done indirectly. The tenth 
section of the first article of the constitution of the United States, pre- 
vents the states from passing a law impairing the obligation of a 
contract. Congress has no power to pass such a law. Nosuch 
power is delegated to congress ; and the tenth amendment to the con- 
stitution, reserves to the people the powers not delegated to congress. 

He should now refer to adjudicated principles ; and inasmuch 
as he should refer to English cases, he would first advert to the 
laws of the crown, as this regarded the debts of the subject. In 
Ramon Assets 19, we find, that by the statutes of 33 Hen. 8, ch. 
39, and 13 Eliz. ch. 4, the crown has a lien on personal property, 
from.the date of the writ or bond; on real estate, the moment the 
subject takes office. The laws of this country are different ; but the 
fallacy of the notion that a priority of payment, which is not a lien, 
can divest a lien, flows immediately by taking the converse princi- 
ple. In Fisher v. Blight, 2 Cranch 358, this court decided that 
these laws did not confer a lien on the debtor’s goods; and the rea- 
son apparently assigned for it is, ‘that no transfer of property in the 
ordinary course of business was overreached.” Suppose then that 
these laws of congress, as the English statutes do, declared it to be 
alien; would it not “ overreach a bona fide transfer of property, in 
the ordinary way of business.” If it could not, the consequence is 
that it confers no security at all, if the goods be not thereby bound. 
The same reasoning will apply to the case of the United States v. 
Hoe, 3 Cranch 73. The next case to which he would invoke the 
consideration of the court, was that of Conard v. The Atlantic 
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Insurance Company, 1 Peters 441,444. What is there asserted 
as to this priority of the United States? ‘Why that it is obvious, 
that the priority of the United States cannot divest a lien, because it 
is not equivalent toa lien.” In that case, it is also remarked, that 
the authority of Nathan v. Giles, 5 Taunton 578, would require very 
grave consideration, before any such principle should be sanctioned, 
as that this priority of the United States can divest alien. Thisisit. 
“When a factor had a lien on a cargo, which was attached by a cre- 
ditor, the court directed the proceeds of sale to be paid to the factor.” 

But in England the king’s prerogative has never been sufficiently 
strong to divest a lien, greatly as it exceeds this comparatively 
feeble power, of priority, given by these acts to the United States. 
In Rex v. Lee and others, 6 Price 369, where a factor had a lien on 
goods, and they were seized by an extent, in favour of the crown, 
against the principal, the court ordered the proceeds of the sale to 
be applied in discharge of the lien. Suppose that the principal 
had died, could it be pretended, that this thereby defeated the lien, 
so as to give the crown a right to the proceeds, when the lien or 
right to it still existed? Rorke v. Dayrell, 4 Term Reports 402, also 
decides “that where goods are seized on a fieri facias, as the 
king’s debtor’s, and before they are sold, an extent comes, at the 
king’s suit, grounded on a bond debt, tested after delivery of the fieri 
facias ; the extent cannot affect those goods.” The case of Thellu- 
son v. Smith presents a very simple question. A junior judgment 
creditor seizes land which was bound by a prior judgment ; and the 
senior creditor, instead of enforcing payment, by levying on the land 
in the possession of the purchaser, trys to have ‘the proceeds of the 
sale applied to the payment of his senior judgment. This he had 
no right to do, but instead of the sale of the land divesting his lien, 
it was still liable ; and by issuing a scire facias, against the purchaser, 
so as to put his judgment in a condition for execution, that lien could 
be enforced. 

In order to show that the death of the party could not defeat 
the lien creditor’s rights, so as to vest the estate in the hands 
of executors discharged of the lien; he cited, Bolton v. Tate, 
1 Swanston 84: also,.Montague on Lien 61; who states, “ that 
solicitor of plaintiff, who dies, has a lien upon the sum decreed in 
preference to bond creditors.” In Hammond v. Barclay, 2 East 
227, it was argued, that the death of a debtor annulled the lien by 
revoking the authority. The court said, “such a position was incon- 
sistent with the justice of the case.” 
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If this argument should be sanctioned as the law of the land, he be- 
seeched the court to consider the dreadful consequences which would 
ensue from such a principle. A ship owner hasa lien on the cargo for 
freight. He makes his voyage, that is to say, he is in sight of land ; 
and before his arrival in port, the owner of the cargo dies. His estate 
is insolvent, and the consequence is, that his lien is utterly defeated. 
So also, the hardy tar, who perils the danger of the sea, is to go unpaid, 
after making, probably, a voyage to the distant Indies. But specifica- 
tion is useless. This deleterious and shameful perversion of justice 
can be confined to no order. It will inflict ruin upon the adventurous 
mariner, the enterprising merchant, the careful and industrious 
mechanic ; and before the jurisprudence of the country should be 
stained with so odious a principle, it was right that it should receive 
the grave consideration of this court. 

Should the court be even disposed to sanction the principles con- 
tended for by the appellant; yet the record in this case furnished no 
evidence of any one fact which could sustain the claim of the go- 
vernment. 

It has been already settled by this court, that “on an appeal, the 
court can only take notice of matters of fact appearing upon the re- 
cord.” Governor of Georgia v. Madrazo, 9 Peters 110; 5 Peters 
248. There is no proof on the record that Robert Brent died in- 
debted to the United States. No bond or transcript of his account is 
certified in due form by the proper officers of the government. There 
is no proof of his having committed a legal insolvency. There is no 
proof on the record, that his estate in the hands of his executors is 
insufficient to pay his debts. The answer does not admit it. No 
account of assets; no schedule of his debts establishes the fact. 
There is no proof that he held the stock when he made the deed. 
The appellants admit that the trustees did not accept the deed ; and 
that at the time of its execution Robert Brent owned a large estate 
in fee simple. This admits the deed to be void ; and if it were not, 
by the decision in United States v. Hoe, p. 73, it must convey all 
his property to give a priority. In this deed there are no words of 
inheritance ; and, of course, it cannot vest an estate in fee simple. 
Robert Brent made a will; and that is sufficient to show that the 
deed did not include all his estate: so that the appellant has no 
proof to authorize a reversal of the decree. The priority cannot 
affect the lien of the appellees ; because the charter contains no ex- 
ception in favour of the United States. It is also matter of subse- 
quent creation to the act of 1799. 
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It is admitted, that the king of Great Britain, by virtue of his pre- 
rogative, is not affected by either of these objections. He is not 
bound by any act unless named. He should, however, insist, that 
before the United States can claim the ‘benefit of this prerogative, 
they must introduce it into the system of the body politic by a legis- 
lative act. Until the legislative power of the government, in a law- 
ful way, by a positive statute, asserts a claim to this prerogative, it 
continued a dormant, inoperative and powerless right, inherent in 
the constitution, but to be born of congress before it can be nursed 
by the judiciary, or even be considered as a vigorous, practical and 
active principle. The judiciary is constituted for the express object 
of expounding the laws of the country. A law there must be ema- 
nating with the legislature, before the functions of the judiciary can 
commence. 

Should this distinction be not carefully observed by each co- 
ordinate branch of the government; which it was the great object 
of the framers of the constitution to provide, in separating their 
powers, and allotting to each its distinct duties: then the rights 


of the legislative department are disregarded. Blackstone on 


the King’s Prerogative, vol. 1, p. 240, observes, that “it was cus- 
tomary, in the early history of England, for the king to sit as a judge 
to expound the laws in his own courts.” This alone accounts for 
the manner in which the prerogative of the king has been cherished 
by judicial authority. To illustrate, however, the precise import of 
this principle, he would take the prerogative, which gave priority in 
payment to the king. Suppose that congress had never legislated 
on this subject. It is admitted that the power to make the law ex- 
ists in congress. Without a law, could the attorney-general, on the 
death of a citizen indebted to the United States, by virtue of this 
prerogative, compel an executor to prefer the debt of the government? 
Suppose he should sue him, and allege a devastavit, because he paid 
judgment creditors in preference to the debts due to the United 
States: would the court allow this prerogative to operate against 
the executor? The king has also the right to erect beacons, light- 
houses, &c. He can take the money from the public treasury to 
make the erection. In this country congress possesses such power. 
They can, by statutory enactments, authorize their erection. But 
neither the executive nor the judiciary can claim the prerogative. 
If this be not so, then the social fabric, the constitution of the coun- 
try, is placed upon no solid basis of delegated powers. He admitted 
VOL. X.—4 B 
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that the common law had been received in civil cases as a part of 
the jurisprudence of the United States; where it did not conflict 
with the fundamental principles of its republican form of government. 
This prerogative of the king is an exception to the general principle 
of the common law. “By the word prerogative, we usually un- 
derstand, that special pre-eminence which the king hath over and 
above all other persons, out of the ordinary course of the common 
law, in right of his regal dignity.” 1 Black. 240. 

But this charter is a contract, a grant, a franchise. All its rights 
are beyond the reach of the government. He would not stop to ap- 
ply this principle; but would refer to the case of the Dartmouth 
College, 4 Wheat. 518. He would say, however, that congress gave 
the bank a right to hold the stock until the debt was paid; and this 
right was valuable to the institution. This stock is not assets in the 
hands of executors: “ where a testator pledges goods, they are not 
assets until redeemed.” 2 Williams on Executors 1015. By the 
act of Maryland of 1798, c. 101, sub. c. 3, “an executor or execu- 
trix named in a will cannot dispose of the chattels or interfere there- 
with until letters issue: he must give bond within twenty days. 
The court must direct a sale. By this modification he stands as an 
administrator at common law, and had no right to ask a transfer 
before letters issued. 

As to the fifth and sixth points, the attorney-general admitted the 
deed to be inoperative, the trustees not having accepted it. As to 
limitations, it goes to the remedy, and does not affect the debt. He 
cited Montague on Lien, app. 38, to show that the lien was not dis- 
charged by the statute. Indeed, the very essence of a lien was a 
right to retain the chattel until the debt was satisfied. 


Mr Justice Batpwin delivered the opinion of the Court. 

Robert Brent, the testator, owned six hundred and fifty-nine shares 
of the capital stock of the Bank of Washington in this District, which 
stood in his name on their books at the time of his death in Septem- 
ber 1819: when he was indebted to the bank 1667 dollars as indorser 
of two notes drawn by J. L. Washington; one of which was pro- 
tested on the 19th, the other on the 22d of May preceding, and due 
notice thereof given. He was also indorser of a note of John Cooke 
due said bank, payable on the 19th of November 1819, which was 
also duly protested, and notice thereof given. On the 17th of May 
1819, he made an assignment of all his estate, real and personal, to 
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secure the United States, to whom he was indebted, and all other 
creditors; which was recorded the same day, but never was accepted 
by the trustees, and became inoperative. 

In 1820 the complainants, as executors, administered on the estate, 
when they called on the bank to allow them to transfer the stock 
belonging to the estate ; which was refused by the bank on the claim 
of a lien for the amount of the above notes, of which they demanded 
payment before they would permit a transfer thereof on their books. 
Suits were afterwards brought by the bank against the executors, to 
recover the amount of the three notes; in one of which they obtained 
a verdict : on the two others, verdicts were obtained in favour of the 
executors, on the plea of the act of limitations. 

In 1827 the executors filed their bill on the equity side of the cir- 
cuit court, praying for a decree to transfer the stock discharged from 
any alleged lien of the bank for the debt due by the testator; on the 
ground, that being a debtor to the United States to a large amount, 
and his estate insufficient to pay his debts, the debt due to them 
ought to be first paid, pursuant to the provisions of the fifth section 
of the act of 1797, 1 Story 464, 465; and that the debts claimed by 
the bank were barred by the act of limitations, and the verdict ren- 
dered for the defendants. These are the only questions in the case. 

The act of congress referred to is in these words: “that where any 
revenue officer or other person hereafter becoming indebted to the 
United States by bond or otherwise, shall become insolvent; or where 
the estate of any deceased debtor, in the hands of executors or admi- 
nistrators, shall be insufficient to pay all debts due from the deceased, 
the debt due to the United States shall be first satisfied.” 

It has been the uniform construction of this act, and the similar 
provision in the sixty-fifth section of the collection act of 1799, 1 Story 
630, that whether in a case of insolvency, death or assignment, the 
property of the debtor passes to the assignee, executor or administra- 
tor ; the priority of the United States operating, not to prevent the 
transmission of the property, but giving them a preference in pay- 
ment out of the proceeds. Conard v. Atlantic Insurance Company, 
1 Peters 439. 

This preference is in the appropriation of the debtor’s estate ; so 
that if, before it has attached, the debtor has conveyed or mortgaged 
his property, or it has been transferred in the ordinary course of busi- 
ness, neither are overreached by the statutes; 1 Peters 440: and it 
has never been decided that it affects any lien, general or specific, 
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existing when the event took place which gave the United States a 
claim of priority. In the case of Conard v, The Atlantic Insurance 
Company, above quoted, in Conard v. Nicholl, 4 Peters 291, and 
Conard v. The Pacific Insurance Company, 6 Peters 262, 279, this 
court considered the effect of the priority of the United States, in 
cases where their debtor had taken up money on respondentia bonds, 
on an agreement that the bill of lading of the goods therein men- 
tioned, should be indorsed to the lenders as a collateral security for 
the loan; that the return cargo should be consigned to them on their 
account and risk, the bills of lading to be so expressed, indorsed in 
blank and delivered to them, and the property be delivered to the 
order of the shippers, as a continuation of the collateral security. 
This was held, in all these cases, to amount to a transfer of the abso- 
lute legal right to the property composing the return cargo, to the 
holders of the bonds ; so as to enable them to recover their value from 
the marshal, who had levied on them by virtue of an execution at 
the suit of the United States, and detained them after a demand of 
delivery. They recovered damages commensurate with their legal 
right of property; and the court would not inquire whether, in any 
event, the lenders on respondentia could be considered as trustees for 
the borrower, his creditors or assigns; deeming it immaterial. 6 Pe- 
ters 272. 

Another rule is settled by these cases: that the priority does not 
attach to property legally transferred to a creditor on respondentia, 
though he may hold it subject to an account, equity or trust for the 
borrower. Such transfer will be protected against the United States; 
though not an out and out sale in the course of business, so as to 
divest the equitable as weli as the legal interest of the party. Such 
a transaction approximates to one which merely gives a lien; its 
object is security, not a sale: it is in law a sale by the shape of the 
contract and securities, but if the goods were of greater value than 
the debt due, equity would compel an account for the surplus, con- 
sidering the whole transaction to have been one of loan and priority 
merely. On the other hand, if the borrower, his creditor or assignee 
should come into equity to ask such account, it would be decreed to 
him only after the payment of the debt due; the holder of the se- 
curity would be allowed to retain it for such purpose, however defect- 
ive it might be at law. Nor would a court of equity take from the 
lender any legal right, which he might have to the possession of the 
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property, or to prevent its transfer to another, whereby such right 
would be impaired ; if his conduct had been bona fide. 

Whatever may be the defects in the rights of a bona fide creditor 
at law, equity will protect him in their enjoyment, till they are lost 
at law; if his conscience is not so affected as to bring him within the 
jurisdiction of a court of conscience, which does not administer legal 
remedies for legal rights. Its action is on equitable rights, by equitable 
remedies ; or legal rights for which the law provides no remedy, 
(3 Peters 447) or none so adequate as equity, so beneficial or com- 
plete. 9 Wheat. 845. This is a case of that description, or the plain- 
tiffs have no standing in equity ; for if they have a complete legal right 
to priority of payment out of the stock of Mr Brent, and a remedy to 
enforce it, plain, adequate and complete at law, the sixteenth section 
of the judiciary act, 1 Story 59, is a proviso on the jurisdiction of a 
court of equity ; and it is not a case in equity, under the third article 
of the constitution. 

In the bill of the complainants, they do not contest the lien of the 
bank by any paramount right in themselves as executors; they are 
the mere conduits through whom the United States claim the benefit 
of the legal priority giventhem by law; which the executors are com- 
pelled to assert, in order to save themselves from the consequences of 
their paying any other debt than that due to the United States be- 
fore it is satisfied, as prescribed by the sixty-fifth section of the col- 
lection act. 

If Mr Brent was such a debtor as is contemplated by the law, and 
died without property sufficient to pay his debts; the right to satis- 
faction out of his estate, in preference to any other creditors, is un- 
doubtedly in the United States. The record does not contain any 
evidence of insolvency : but as the case has been argued on the as- 
sumption that it existed, and that Mr Brent was a debtor within the 
purview of the law; the court will so consider him and his estate. 
Assuming then the right of the United States as respects the execu- 
tors, and all his creditors, except the bank, to priority of payment, to 
be complete ; we find them, through the executors, plaintiffs in 
equity, claiming a decree for the transfer of the stock of the testator 
standing on the books of the bank, in order to have it sold for the 
exclusive payment of their debt. A court of law cannot do this; for 
by the eleventh section of the bank charter, the stock is transferable 
only on the books of the bank, according to such rules as may, con- 
formably to law, be established in that behalf by the president and 
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directors. Davis’s Laws Dist. of Col. 224. Ona similar provision 
in the charter of the Union Bank of Georgetown, this court, in the 
Union Bank v. Laird, declared, that “no person could acquire a le- 
gal title to any shares, except under a regular transfer, according to 
the rules of the bank.” 2 Peters 393. The executors cannot sus- 
tain a suit at law in their own right, for refusing to permit such 
transfer ; inasmuch as, by another clause of the same article in the 
charter, it is provided: “but all debts actually due and payable to 
the bank, (days of grace for payment being past) by a stockholder 
requesting a transfer, must be satisfied, before such transfer shall be 
made, unless the president and directors shall direct to the contrary.” 

As Mr Brent owed the debts now claimed by the bank, on the 
notes due and protested before his death, this would be a complete 
answer to a suit at law by his executors, for not permitting a trans- 
fer; and the same objection would he fatal to a suit in their name for 
the use of the United States. The defence is a legal one: the case 
provided for by the cnarter and by law had happened; the bank had 
a perfect right to hold on to the stock; and this court has decided in 
the case of Laird, that a rule of the bank imposing such a restriction 
on the transfer of stock, is conformable tolaw. 2 Wheat. 392, 393. 

The United States have no pretence of a legal right to a transfer 
of the stock to themselves, or to recover damages for refusing it: the 
right to hold the stock devolves on the executors, to whose hands it 
must come for sale and distribution: the proceeds, not the stock, go 
to the United States in virtue of their priority : such are the words 
of the law—*“ the estate of any deceased debtor in the hands of ex- 
ecutors or administra ors.” Thus compelled to come into equity for 
a remedy to enforce a legal right, the United States must come as 
other suitors, seeking in the administration of the law of equity, re- 
lief; to give which, courts of law are wholly incompetent, on account 
of the legal bar interposed by the bank. This court, in the United 
States v. Mitchell, 9 Peters 743, have recognized the principle in the 
common law, that though the law gives the king a better or more 
convenient remedy, he has no better right in court, than the subject 
through whom the property claimed comes to his hands. 2 Co. Inst. 
573 ; 2 Ves. Sen. 296, 297 ; Hard. 60,460. Thisprinciple isalsocarried 
into all the statutes, by which the appropriate courts are authorized 
to decide, and under which they do decide on the rights of a subject 
in a controversy with the king, according to equity and good con- 
science between subject and subject. 7 Co. 19; 6 Hard. 27, 170, 
230, 502 ; 4 Co. Inst. 190. 
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It is not difficult, in this case, to decide what the rules of equity 
and good conscience require. The bank have lent their money on the 
name, credit and stock of Mr Brent, before the United States could 
have any claim of preference. Two notes were due, protested, and 
the legal lien of the bank for their payment complete: as to the 
third, the time for repayment had not arrived before such right at- 
tached on the property of Mr Brent in the hands of his executors ; 
but it was confined to what belonged to, and was part of the as- 
sets of the estate. The right was a legal one; the claim of the 
United States was a statutory one ; but its existence was not founded 
on any bad faith of the bank, its conscience was unaffected, and by 
law they held the legal control of the transfer of their stock: their 
consent was necessary to the transmission of the legal title to the 
executors; and the only ground on which the aid of a court of equity 
is asked to compel them to give their consent, is a legal claim to the 
proceeds, by a right which will deprive the bank of all security for 
their debt. In good conscience there can be no claim more equitable 
than that of the bank for money lent; and if the law has placed 
them on the tabula in naufragio, it little comports with the principles 
of equity to take it from them, merely because, by the death of Mr 
Brent before the protest of the third note, the legal lien, secured by 
their charter, had not become consummated, before the legal right of 
the United States had attached to priority of payment out of his 
estate. An individual asserting such a claim in equity against the 
bank, in virtue of an act of bankruptcy, an execution or assignment, 
between the date and the protest of the note, would be compelled to 
do equity before he could enforce his legal right > and we can perceive 

no reason why the United States should be exempted from this fun- 
damental rule of equity, subject to which, its courts administer their 
remedy. 

Every stockholder who draws or indorses a note to procure a loan 
from the bank, is bound to know the terms of the charter and by- 
laws; his signature to the note is an inchoate pledge of his stock for 
security ; his stock gives credit to his name, and the bank grants the 
loan on its faith. 

Though the charter has not made the note a lien on the stock till 
the note is protested, so as to give the bank both a legal and equita- 
ble right to refuse the transfer till it is paid; yet it has given them 
the power to prevent a transfer unless on their books, by such rules 
as they may prescribe ; which gives them power to prevent the legal 








| 


616 SUPREME COURT. 


[Brent v. The Bank of Washington.] 
title from passing to a purchaser. Connecting this with the power 
to make by-laws for the government of the bank and the manage- 
ment of their concerns, the bank would have a strong case in equity, 
had the latter clause in the eleventh section of their charter been 
omitted. 

Under the usual clause in the charter to the Hudson Bay Com- 
pany to make by-laws, &c., they had made one respecting the trans- 
fer of their stock, so that it should be first liable for debts due to the 
company by their own members, or to answer the calls of the com- 
pany on their stock. One of the stockholders, indebted to the com- 
pany for money received for their use, became bankrupt; his as- 
signees brought a bill to compel a transfer of his stock, which was 
opposed by the company in virtue of their by-laws. The chancellor 
declared “the by-law a good one; for the legal interest of all the 
stock is in the company, who are trustees for the several members, 
and may order that the dividends to be made, shall be under par- 
ticular restrictions or terms ; and by the same reason that this by- 
law is objected to, the common by-laws of companies, to deduct the 
calls out of the stocks of the members refusing to pay their calls, 
may be said to be void.” Child v. Hudson Bay Co., 2 P. W. 207, 
209; S. P. 1 Str. 645; 1 Eq. Cas. Ab. 9, pl. 8; 13 Ves. 428, 429. 

In Waln’s Assignees v. The Bank of North America, it was held 
by the supreme court of Pennsylvania, that when, by the known 
usage of a bank, the stock of a debtor was not transferable till the 
debt was paid, such usage was binding on his assignees ; the bank 
having, by their charter, power to make by-laws, and having made 
one requiring all transfers to be made on their books, in the presence 
of its officers. 8S. & R. 73, 86. In giving such power by charter, and 
executing it by such a by-law, the intention of the law of incorpora- 
tion is, most evidently, to give a security to the bank: by permitting 
a transfer and giving a certificate to the holder, the bank give up all 
claims on the stock; the legal right to supervise the transfer was 
intended for their benefit. On this principle, this court say, “ no 
person, therefore, can acquire a legal title to any shares, except un- 
der a regular transfer, according to the rules of the bank; and if 
any person takes an equitable assignment, it must be subject to the 
rights of the bank under the act of incorporation, of which he is 
bound to take notice.” 2 Wheat. 393. 

The principle of these cases covers the present in all its bearings. 
It is admitted that the bank have a legal right to withhold the 
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transfer till paymentof the notes protested in the lifetime of MrBrent; 
the case is equally clear in equity as to the note indorsed by him 
and discounted by the bank, though not protested till after his death. 
~ A commission of bankruptcy relates to the act of bankruptey, hav- 
ing the effect of an execution ; it prevents the transmissionof the 
bankrapt’s property from that time to any but his assignees; the 
same effect follows a voluntary assignment: both operate to transfer 
the property itself; whereas the priority of the United States attaches 
only after the transfer is made by the party, or by operation of law 
at hissdeath. If then the lien of a corporation attaches. to.an 
actual transfet of the stock, so as to make it subject to all their 
equitable demands upon it; a fortiori, it must remain on it when 
a preferred creditor-can claim payment only out of the proceeds..in 
the hands of the assignees, or personal representatives. of the debtor. 

So long, then, as this note remains due and unpaid, the complain- 
ants are not entitled to a transfer of the stock owned by their testator. 
But they allege that the debt is extinguished by the verdict in 
their favour, rendered on a plea of the statute of limitations. |... 
In the Bank of the United States v. Donnelly, 8 Peters 361, this 
court laid it down as an established principle, that the act of limita- 
‘tions operated only to bar the remedy, not to extinguish the right. or 


cause of action; and that a judgment on a plea of the statute;was 


enly:to:berthe remedy.on,e.contract,:when sued for in Virginia, as 
the limitation act of that state embraced the one declared.on; but 
did not operate to extinguish the contract when sued for elsewhere, 
orin Kentucky, where by the lez loci it was yee ngeen-af 
Tumitation. . Ib. 370. et iy 
We cannot take this case out of this established sins, inadene! 
emedy is barred, but the debt remains as an unextinguished right ; 
andthe bank, when called into a court of equity, may hold to any 
eee hnetensin keepers 
* patdpalsnnnne in 
® aS f hoa toriay 
niiidemensatiena:iede heard om.the Aranacsipt of. the zeaapi 
from. the circuit court of the United States for the District of Co- 
lumbia, holden in and for the county.of Washington, and. was. ar- 
gued by counsel ; on consideration whereof, it is decreed and ordered 
~by this court, that the decree of the said mania Nee 
_.be.and:the.same is hereby. affirmed with costs... aici » @ 
VOL. x.—4 ¢ 
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Indictment for forging a silver coin of Spain, called a head pistareen, which the in- 
dictment alleged was, by law, made current in the United States. Held, that the 
head pistareen is no part of the Spanish milled dollar. That such pistareen or piece 
of coin is not a silver coin of Spain, made current by law in the United States. 


ON a certificate of division in opinion of the judges of the circuit 
court of the United States for the district of New Jersey. 

At October term 1835, the defendant was indicted in the circuit 
court, for that he, “Joseph Gardner, late of the township of Bloom- 
field, in the county of Essex, and in the district of New Jersey, on 
the 15th day of June in the year of our Lord 1835, with force and 
arms, &c., at the township of Bloomfield, in the county of Essex, in 
the district of New Jersey aforesaid, and within the jurisdiction of. 
this court, did falsely and feloniously make, forge, and counterfeit 
one hundred pieces of false and counterfeit coin, each piece thereof 
in the resemblance and similitude of a foreign silver coin, to wit: a 
silver coin of Spain, called a head pistareen, which by law was then, 
and still is made current in the United States of America; against 
the form of the statute of the United States of America in such case 
made and provided.” 

The second count in the indictment charged that the defendant 
“did feloniously and willingly aid and assist in falsely and feloni- 
ously making, forging and counterfeiting one hundred pieces of 
false and counterfeit coin, each piece thereof in the resemblance and 
similitude of ‘a foreign silver coin, to wit, a silver coin of Spain, 
called a head pistareen, which by law was then and still is made 
current in the United States of America, against the form of the 
statute of the United States of America in such case made and pro- 
vided.” 

The jury found the following special verdict : “ that the said de- 
fendant, Joseph Gardner, did make, forge, and counterfeit four pieces 
of false and counterfeit coin, each piece thereof in the resemblance 
and similitude of a foreign silver coin, to wit, a silver coin of Spain, 
called a head pistareen, in manner and form as stated in the said 
indictment. That genuine coin of the description of the said head 
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pistareen has for many years last past been in common circulation in 

the country. That the same has commonly passed at the rate of 
20 cents each: that few of them are now in circulation. That they 

are still received and paid at the said rate of 20 cents each; that 

they have been sometimes sold at the rate of 22 centseach. That 

their average value by weight is between 222 cents, and 223 cents 

each ; that their average value by assays at the mint of the United 

States is 19 cents 7 mills each. That the said genuine coin, called 

head pistareens, have on their face the same characters as one class 
or kind of the Spanish dollar and half dollar, excepting the letter and 

figure 2 R on said pistareens, 4 R on the said half dollar, and &8R 
on the said dollar, and thus purport to be quarters of said dollar. 

That said dollar is of the weight of seventeen pennyweights and 
seven grains, and the said half dollar is the one half of the weight of 
said dollar. That the said dollar is of the weight required by law; 
is a Spanish coin, genuine and milled, and passes current as a dollar. 

That the said half dollar is commonly circulated at the rate of 50 
cents each ; and that the said false and counterfeit pieces of coin 
made by the said defendant, with the said dollar and half dollar, 
with other Spanish coin given in evidence to the said jury, are now 
presented to the said court as a part of this their finding. But 
whether or not upon the whole matter aforesaid, by the jurors afore- 
said, in form aforesaid found, the said Joseph Gardner is guilty in 
manner and form as he stands charged in the said indictment, the 
jury are altogether ignorant, and therefore they pray the advice of 
the said court. 

** And if upon the whole matter aforesaid, it shall seem to the said 
court, that the said Joseph Gardner is guilty in manner and form as 
he stands charged in said indictment, then the jurors aforesaid, upon 
their oath aforesaid, say, that the said Joseph Gardner is guilty 
thereof in manner and form as he stands charged. But if upon the 
whole matter aforesaid, it shall seem to the said court, that the said 
Joseph Gardner is not guilty in manner and form as he stands 
charged in said indictment, then the jurors aforesaid, upon their oath 
aforesaid, say, that the said Joseph Gardner is not guilty in manner 
and form as he stands charged in the said indictment.” 

The judges of the circuit court were opposed in opinion, on the 
following questions, involved in this special verdict : 

1. Whether the head pistareen so called is a part of a Spanish 
milled dollar. 
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2. Whether such pistareen or piece of coin is a silver coin of Spain, 
made current by law in the United States. 

These questions were, at the request of the district attorney of the 
United States, stated under the direction of the judges aforesaid, and 
ordered by the court to be certified under the seal of the court to the 
supreme court of the United States at their next session to be held 
thereafter, to be finally decided by the said supreme court; and the | 
court being further of opinion, that further proceedings could not be 
had in said cause without prejudice to the merits of the same cause, 
did order that all further proceedings on the said indictment be 
stayed until the decision of the supreme court shall be remitted to 
the said circuit court, and then entered of record. 


The case was argued by Mr Butler, attorney-general, for the 
United States ; and by Mr Southard, for the defendant. 


Mr Justice Tuompson delivered the opinion of the Court. 

This case comes up from the circuit court of the United States for 
the district of New Jersey, on a certificate of division of opinion in 
the court. The prisoner was indicted for falsely making and forging 
one hundred pieces of false and counterfeit coin, each piece in the 
resemblance and similitude of a foreign silver coin, to wit, a silver 
coin of Spain called a head pistareen, which by law is made current 
in the United States of America, against the form of the statute in 
such case made and provided. 

This indictment is founded on the twentieth section of the act of 
congress of 1825, (7 Laws U. 8. 400), which makes it felony, 
punishable by fine and imprisonment at hard labour, to forge and 
counterfeit any coin in the resemblance or similitude of any foreign 
gold or silver coin which by law now is, or hereafter may be made 
current. in the United States. Upon the trial of the prisoner, the 
jury found a special verdict. And the judges were opposed in opinion 
upon the following questions arising on the special verdict: 1. Whe- 
ther the head pistareen, so called, is a part of a Spanish milled dol- 
lar. 2. Whether such pistareen, or piece of coin, is a silver coin of 
Spain made current by law in the United States. And these questions 
have been certified to this court for decision. 

That the coin commonly called a head pistareen may be a part of 
a dollar, in reference to its divisibility only, and when understood in 
the same sense as any other subdivision of a Spanish dollar, may be 
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admitted, without affecting the main question in this case; if such 
part has not been made current by law. 

But it is presumed that this first question is to be taken in refer- 
ence to the offence charged in the indictment, and the facts found 
by the special verdict ; and with this understanding of it, the two 
questions may be considered together, and involve the same inquiry, 
viz. whether such pistareen is a silver coin of Spain, made current 
by law in the United States. Such is the description of foreign coin, 
the counterfeiting of which the law has declared to bea felony. The 
special verdict finds, that genuine coin of the description of the head 
pistareen has, for many years last past, been in common circulation 
in the country, and has generally passed at the rate of 20 cents each ; 
that few of them are now in circulation ; that they are still received 
and paid at the rate of 20 cents each; that their average value by 
weight is between 224 cents, and 224 cents each ; that their average 
value by assays at the mint of the United States is 19 cents 7 mills 
each. The jury present with their verdict certain silver coin of dif- 
ferent denominations, with the following description and remarks. 

“ That the genuine coin called head pistareens have on their face 
the same characters as one class or kind of the Spanish dollar and 
half dollar ; excepting the letter and figure 2 R on said pistareens, 
4 RB on the said half dollars, and 8 R on the said dollar, and thus 
purport to be quarters of said dollars, That said dollar is of the 


, weight.of seventeen pennyweights and seven grains ; and that said 


half dollar is the one half of the weight of said dollar. That the said 
dollar is of the weight required by law, is a Spanish coin, genuine 
and milled, and passes current as a dollar.” 

Thus it will be seen that the pistareen passes for 20 cents, or one 
fifth of a dollar, although it purports to be a quarter of a dollar or 
25 cents; so that its current, as well as its real value is uncertain. 
And whether it is to be considered as a coin made current by law, 
is only to be ascertained by a reference to the laws of congress on 
this subject. 

By the act of 1792, (2 Laws U. 8S, 263, sect. 9) establishing 
a mint and regulating the coin of the United States, the several de- 
nominations of silver coin are declared to be dollars, half dollars, 
quarter dollars, dimes and half dimes, and the value of each is 
established. The Spanish milled dollar, as the same was then in 
current use, was assumed as the standard, And the subdivision 
or parts of the dollar, according to the above denominations, are 
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adopted as the most convenient division of the dollar. And in the 
following year, 1793, (2 Laws U. S. 328) an act was passed re- 
gulating foreign coin, by which, among other things, it is declared 
that foreign silver coin shall pass current as money within the United 
States, and be a legal tender for the payment of all debts and de- 
mands, at the rates therein fixed. The Spanish milled dollar at the 
rate of 100 cents for each dollar, the actual weight whereof shall 
not be less than seventeen pennyweights and seven grains ; and in 
proportion for the parts of a dollar. The dollar and parts of the 
dollar are here made current by law. What is here meant by parts 
of a dollar? The parts of a dollar having been recently fixed and 
defined in our domestic coin, it is no more than reasonable to conclude 
that the parts of a dollar here adopted in relation to foreign coin, are 
referable to the same denomination in the subdivision, as established 
in the domestic coin. The value of the foreign dollar is fixed in 
cents, at 100 cents, according to the denomination at the mint; and 
the same rule would apply to the parts of a dollar when valued in 
cents ; and there is no denomination of silver valued at 20 cents, the 
value of the pistareen found by the jury. By this act no foreign 
coin issued after the 1st day of January 1792 shall be a tender, until 
samples thereof shall have been found, by assay at the mint of the 
United States, to be conformable to the respective standards required. 
And it is also declared by this act, that at the expiration of three 
years next ensuing the time when the coinage of gold and silver, 
agreeably to the act establishing the mint, shall commence at the 
mint of the United States; all foreign gold coin and all foreign 
silver coin, except Spanish milled dollars, and parts of such dollars, 
shall cease to be a legal tender. And it would be incongruous to 
suppose that; if these foreign coins, if not a legal tender, would be 
considered as made current by law. And it is also provided by this 
act, in order to fix the time when foreign coin should cease to be a 
tender, that the president shall make proclamation of the time when 
such coinage shall commence. The president, accordingly, on the 
22d of July 1797, issued his proclamation, announcing the time 
when the coinage commenced at the mint, and declaring that all 
foreign silver, except Spanish milled dollars and parts of such dollars, 
will cease to pass current as money on the 15th of October then next. 

That the policy of the government was to withdraw from circula- 
tion, or at least not to recognise asa coin made current by law, 
foreign coin, as soon as our own coinage was sufficient to answer the 
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metallic circulation, is fairly to be inferred from the provision, that 
all foreign gold and silver coin (except Spanish milled dollars and 
parts of such dollars) which shall be received in payment for moneys 
due the United States, after coinage shall begin at the mint, shall, 
previous to their being issued in circulation, be coined anew, in con- 
formity to the act establishing the mint. And the policy of the 
government being to establish a currency under our own coinage, 
and according to our own denominations, it is reasonable to conclude 
that the parts of a Spanish milled dollar mentioned in this law, and 
in all the legislation on the subject when the same language is used, 
is in reference to the parts of a dollar according to the decision in the 
act of 1792. The act of 1793 was in part repealed in 1806 (4 Laws 
U. S. 29); and-another law regulating the currency of foreign coins 
passed, and directing at what rate such foreign coin shall pass eur- 
rent, retaining the same standard of weight, seventeen pennyweights 
and seven grains, as the Spanish milled dollar, and in proportion for 
the parts of a dollar; and directing the secretary of the treasury to 
cause assays of the foreign gold and silver coin to, be had at the mint, 
for the purpose of enabling congress to make such alteration in the 
coin made current by that act, as may become necessary, from the 
real standard of such foreign coin: all looking to the same policy 


, with respect to the establishment of our own coinage, and in refer- 


ence to the denominations in the law of 1792. By the act of 1806 
(4 Laws U. 8. 67), for the punishment of counterfeiting the current 
coin of the United States, it is made felony to counterfeit any gold 
or silver coins which by law now are, or hereafter shall be made cur- 
rent, or be in actual use and circulation as money within the United 
States; clearly embracing money in circulation which was not made 
current by law: and in this class or description may be embraced 
the small silver foreign coin under 25 cents, in circulation here. 
But by the act of 1825 (7 Laws U. S. 400, sect. 20), under which 
the prisoner is indicted, this class of currency is omitted, and the 
offence is confined to counterfeiting such foreign gold or silver coin 
which by law then was, or thereafter might be made current in the 
United States. The jury, by their special verdict, find, that the head 
pistareen has for many years past been in common circulation in the 
country. The counterfeiting of such coin, under the act of 1806, 
would be felony ; but not under the act of 1825, unless it is a coin 
made current by law. 

From this view of the several acts of congress, there is at least 
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reasonable grounds to conclude, that when the terms parts of a dol- 
lar are used in thesé laws, it'is in reference to the division of a dol- 
lar, as established at the mint; and there being no such part as a 
twehty Cént piece, or'fifth Of a dollar, we think the pistareén is not a 
coin made current by law?’ But‘if"this is a’ doubtful construction of 
the”"aeét, it" baght to" be" lege éo' highly pénall'as the 
present.’ we wang, Fnmvoe Wits 4908 «ee oom ee 

We are accordingly of a questions certified te this 
court thei, be'dsewelet in the negative. 
. i det OE ee, Re PG, EE Pees es KL nashinp ah 
; : te dt. 4 SP Bor 

iit dded Soeasree to be “heard “on the transcript of the tecord 
from the circuit court of the United States for the distriet-of New 
Jersey; and on the questions and points on which the as the 
said’ circuit court were opposed’ in opinion, and which were cértified 
to this court for its opinion, agreeably to the act of congress cong 
case made and provided; and was argued by counsel: on 
tion whereof, it is the opinion of this court, first, that the head''pista- 
reen, so called, is no part of a Spanish milled dollar; and sécondly, 
that such pistareen or piece of coin is not a silver coin of Spain, made 
current by law in the United States. Whereupon, it is ordered.and 
adjudged by this court, that it be so certified to said circuit court. 
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Joun M’LEARN AND OTHERS, ALIENS AND SUBJECTS OF THE KING 
oF Great BRITAIN, APPELLANTS v. JAMES WALLACE, A CITIZEN 
OF THE STATE OF GEORGIA, ADMINISTRATOR OF JAMES HENDLEY 
M’LearnN, aNp ArcuipaALD M’LELLAN AND WIFE, CITIZENS OF 
THE STATE OF SoutH CaRo.ina. 


ArcuispaLp M’LELLAN AND WIFE, CITIZENS OF THE STATE OF SOUTH 
CAROLINA, COMPLAINANTS v. JAMES WALLACE, A CITIZEN OF 
THE StTaTE OF GEORGIA, ADMINISTRATOR OF JAMES HENDLEY 
M’LEARN DECEASED. 


James WALLACE, A CITIZEN OF THE STATE OF GEORGIA, ADMINIS- 
TRATOR OF James Henpiey M’LEARN DECEASED v. ARCHIBALD 
M’LELLAN AND WIFE, CITIZENS OF THE STATE OF Soutu Caro- 
LINA, AND JoHN M’LEARN AND OTHERS, ALIENS AND SUBJECTS 
oF THE KineG or Great BriTAIN. 


‘A tract of land in the state of Georgia was purchased by A. M’Learn, on which he 


established a rice plantation, put slaves upon it, paid part of the purchase money, 
gave a judgment for the balance, and died, leaving a son, James H. M’Learn, his 
devisee ; who, to obtain possession of the estate, mortgaged the land and slaves for the 
balance of the judgment. A judgment, under the laws of Georgia, binds personal 
as wellasreal property. The son died, part of the debt being unsatisfied: leaving 
as his nearest of kin, aliens ; and also more remote kindred ; who were citizens of the 
United States. The rezl estate was sold to satisfy, and did satisfy the mortgage. 
The personal estate was sold by the executor. The aliens, who were nearest of 
kin, claimed the proceeds of the personal estate. The kindred of the deceased 
who were more remote, but who were citizens of the United States, claimed that 
the personal estate should have been appropriated to pay the mortgage ; and that 
not having been so appropriated, they were entitled to the money arising from its 
sale, to reimburse them for the value of the real estate taken by the mortgagor, 
the aliens nearest of kin not being entitled by the law of Georgia to take real 
estate by descent. The court held, that as both the real and personal estate had 
been charged with the mortgage debt, both funds must be applied, in proportion to 
their respective amounts, to its payment. Any debt, not covered by the mortgage, 
to be paid out of the personal estate. The nearest of kin to take the residue of 
the proceeds of the personal estate, and the remoter kin, citizens of the United 
States, to take the residue of the proceeds of the real estate, and the real estate 
unsold. 


APPEAL from the circuit court of the United States for the district 
of Georgia. 
VOL. x.—4 D 
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Archibald M’Learn, a native of Scotland, and afterwards a citizen 
of the United States, purchased a tract of land called Gowrie, and 
a small island, in Chatham county, in the state of Georgia, on 
which he established a rice plantation; and having paid part of 
the purchase money, a judgment was obtained against him for the 
balance. He died, having devised the whole of his estate, real and 
personal, to his son, James H. M’Learn. The property of the tes- 
tator consisted, chiefly, of the plantation in Chatham county, and the 
negroes by which it was cultivated. By the laws of Georgia, all the 
property of the testator, both real and personal, was bound by the 
judgment against Archibald M’Learn. 

James H. M’Learn, holding under the will of his father Archi- 
bald M’Learn, the whole of his estate, thus incumbered by the 
judgment for the balance of the purchase money due for the land, 
in order to obtain possession from the executors of the will, who 
insisted on keeping possession until the debts due by the testator 
were paid; gave to the creditor of his father his bond for the unpaid 
balance of the purchase money, and executed a mortgage to secure 
the payment of the bond, on the land, and on the negroes belonging 
to the estate. He paid a part of the debt, and died without issue, 
and intestate ; leaving a balance of the original debt for the purchase 
money unpaid, and secured by the bond and mortgage. 

The mortgagee foreclosed the mortgage, and sold the land for 
19,739 dollars 13 cents: thus satisfying the whole of the claims of 
the creditors of Archibald M’Learn and James H. M’Learn, for the 
original purchase money of the real estate, and for the interest on 
the same. 

James Wallace administered to the estate of James H. M’Learn, 
sold all the personal property, and after paying all the remaining 
debts of his intestate, there was a balance in his hands, in 1833, 
exceeding 21,000 dollars; which he invested, by agreement of all 
interested, for the benefit of whoever might be entitled to the same. 

The nearest of kin to James H. M’Learn, were John M’Learn 
and others, who were aliens, residing, at the time of the decease of 
the said James H. M’Learn, in Great Britain, and were subjects of 
the king of that kingdom. 

The wife of Archibald M’Lellan was more remotely related in 
blood to the intestate, and she and her husband were citizens of the 

state of South Carolina, at the time of his decease; and she was 
the nearest of kin to him, capable of inheriting his real estate, accord- 
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ing to the laws of Georgia, which do not allow aliens to inherit land. 
As the next of kin capable of inheriting, they claimed the real estate 
of James H. M’Learn. 

John M’Learn and wife, and the aliens nearest of kin to the in- 
testate, filed a bill in the circuit court of the United States for the 
district of Georgia, against James Wallace, administrator of James 
H. M’Learn, and against Archibald M’Lellan and wife, the remoter 
kindred of the intestate, citizens of South Carolina.. The bill prayed 
that the complainants should be declared entitled to the estate, real 
and personal, of James Hendley M’Learn; that the same should be 
delivered to them, and the cash in the hands of the administrator 
should be paid to them. The bill also prayed, that Archibald 
M’Lellan and wife should be decreed to have no interest in the real 
estate ; and for other and farther relief. 

Archibald M’Lellan and wife filed a bill in the same court against 
John M’Learn and others, the alien kindred of the intestate, and 
against James Wallace, his administrator. The bill prayed that the 
complainants may be declared entitled to so much of the real estate 
of James H. M’Learn, as remained unsold ; that the alien kindred 
of the said James should be decreed to have.no interest in the lands; 
and that the administrator should be decreed to account to them for 
the whole of the personal estate remaining afler the payment 
of the debts of his intestate ; and to account to them for the amount 
of the sales of the land, and to pay to them the value of the said 
land sold, out of the proceeds of the personal estate remaining unad- 
ministered, and for other and further relief, &c. 

James Wallace, the administrator of James H. M’Learn, filed his 
bill of interpleader, claiming the protection of the court, exhibiting 
an account ; and offering to deliver the unadministered part of the 
estate to such party as the court may adjudge to be entitled to re- 
ceive it. 

The circuit court decreed that Archibald M’Lellan and wife, as 
the nearest of kin to James H. M’Learn, capable under the laws of 
the state of Georgia, of inheriting real estate ; they being citizens of 
the United States at the time of his decase; were entitled to the whole 
of the real estate of which James H. M’Learn died seised and pos- 
sessed ; but the same having been sold, the court allowed them the 
money for the part sold, and all the real estate unsold: and to John 
M’Learn and the aliens, the court allowed the remaining part of the 
estate, after the payment to Archibald M’Lellan and wife of the sum 
of 19,739 dollars 13 cents, the amount the plantation sold for, less 
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the costs of suit, &c. The sum decreed to be paid to John M’Learn 
and wife amounted to 1557 dollars 35 cents. The administrator, 
James Wallace, was decreed to pay those sums to the parties re- 
spectively, and to deliver the title deeds, &c. 

From these decrees, John M’Learn and others, aliens, appealed to 
this court. ‘ 




































The case was submitted to the court, on the part of the appellants, 
by Mr Berrien, on a printed argument,.handed to the court by Mr 
White; and was argued at the bar by Mr Preston, for Archibald 
M’Lellan and wife. 





Certificates from gentlemen of distinguished legal acquirements, 
and many of whom had held high judicial stations in the state of 
Georgia, were laid before the court in support of the construction given 
by the counsel for the appellants, of the laws of Georgia ; and the ap- 
plication thereof in cases of intestacy in the courts of that state. 






Mr Berrien contended : 
1. That the debts of, an intestate, whether by simple contract or 
by specialty, are chargeable equally on his real estate and personal 
estate in Georgia. The law of England, which declares the -latter 
to be the primary fund for that purpose, and marshals the assets to 
enforce that liability, by the exoneration of the real estate, is not the 
law of Georgia. 

2. Even in England, the debt for which the land was sold, under 
the mortgage given by James H. M’Learn; having been contracted by 
Archibald M’Learn, and being for the unpaid purchase money of the 
same land ; such debt, notwithstanding ithe bond and mortgage given 
by James H. M’Learn, ought, as between his representatives, to be 
charged on the land. 

S. In the worst aspect of the case, the personal estate could only 
be liable to contribution. 

4. In any event the commissions on the sales of the land, cannot 
be charged to the personal estate. 

The printed argument of Mr Berrien was prefaced by the follow- 
ing “ preliminary remarks.” 

“The degrees of kindred of the respective parties are not in contro- 
versy—uneither is the account of the administrator ; but there is one 
question, to which the attention of the court is called, before enter- 
ing into the general argument ; because if decided in favour of the 
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complainants in the first bill, it disposes of the whole case. Itis, 
whether those complainants, although aliens, and therefore incapable 
under the laws of Georgia, of holding the real estate specifically, are 
not, under those laws, entitled to its proceeds. 

“ Prince’s Dig. 135, art. 15. 

** Although aliens are incapable of holding lands, they are entitled 
by this act to take the proceeds of real estate, as devisees, or next 
of kin, of a deceased citizen. It recites that vexatious lawsuits had 
been prosecuted by the escheators against the estates of citizens, 
who had bequeathed their estates to persons residing in foreign parts, 
and provides that their lands may he sold, and the proceeds paid 
over. The words of the recital are confined to persons dying testate, 
citizens who bequeathed their estates; but the enacting clause ap- 
plies also, to cases of intestacy, for it authorizes the executor, or ad- 
ministrator, to sell such real estate, and pay over the proceeds to the 
devisees, or legal representatives of the deceased. It authorizes this, 
however, only where the citizens shall die, leaving no heir who can 
inherit the same, because of his being an alien ; and the argument, 
against which we have to contend is, that when any of the kindred 
of the deceased, however remote, are citizens, their claims, as to the 
real estate, will prevail over those of the devisees, or nearest of kin, 
being aliens. Such is the letter of the act, the words being, ‘ shall 
leave no heir, &c. &c.’? Sed qui heret in litera, heret in cortice. 
Its manifest intention is, to remove the disability of alienage, from 
the next of kin, or devise of a citizen; and these words, ‘shall leave 
no heir, &c. &c.’? may, without any extravagance of version, be con- 
strued as equivalent to a provision in the following words: ‘shall leave 
next of kin, or devise to persons who are incapable of taking because 
of their being aliens.’ It was the design of the legislature to permit 
a citizen to leave his real estate to the natural, or selected objects of 
his bounty ; not specifically, for that the policy of the law was sup- 
posed to forbid, but by a sale and delivery of the proceeds. 

“This view is confirmed by the act of 1789, which declares, that 
‘should any case arise which is not expressly provided for by this act, 
respecting intestate’s estates, the same shall be referred to, and deter- 
mined by the common law of the land, as it hath stood, since the 
first settlement of this state, except, only, that real and personal pro- 
perty shall always be considered, in respect to such distribution, as 
being precisely on the same footing.’ Now here is a case of distri- 
bution of an intestate’s estate, not expressly provided for by that act ; 
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and according to the argument we are contesting, the real and per- 
sonal estate would be disposed of in a different manner. But the 
act itself declares, that the common law, modified by its own express 
provisions, shall constitute the rule. The common law inhibits an 
alien from holding real estate, but permits him to hold personalty. 
This act provides that these two species of estates shall be precisely 
on the same footing in respect to distribution. How are these con- 
flicting provisions to be reconciled? Must the disability of alienage, 
which the common law confines to the realty, be extended to the 
personal estate; or shall the privilege of holding personalty, be ex- 
tended to the real estate? It is only in one of these two modes that 
the requirement of the act of 1789, that real and personal estate shall 
be in respect to distribution, precisely on the same footing, can be 
complied with ; unless by a liberal interpretation of the act of 1810, 
(Prince 135) the claim of the alien to take the proceeds of the estate, 
is admitted.” 


1. Upon the first point it was contended, that the course of legisla- 
tion in Georgia, had been, uniformly, to put real and personal estate 
on the same footing for the payment of debts, as well as for other 
various purposes. The doctrine of the common law of England, 
which gives land to the heir, and chattels to the executor or admin- 
istrator, has never been recognized in the state. Both species of 
property pass under the laws directly to the executor or administra- 
tor, to be applied by him as assets in payment of debts ; or for distri- 
bution among the next of kin of equal degree. 

No person is known, under the laws of Georgia, as heir, in contra- 
distinction to the distributees of a decedent, as they are identical; 
unless in such a case as this now before the court, where it is said 
the disability of alienage intervenes to incapacitate the nearest of 
kin from taking the real estate. But in this case, the more remote 
kindred must sustain their claim, if it may be sustained, under the 
statute of distributions of Georgia; and do not take by descent at 
common law. 

In support of these positions, he cited, Wat. Dig. 15, 29, 313, 414; 
Prince’s Dig. 559, art. 160 ; Prince’s Dig. 160, art. 42. 

The courts of Georgia have given effect to the provisions of the 
constitution and laws of Georgia, which have been cited; and have 
rejected the distinction which exists under the law of England be- 
tween the heir of the real, and distributee or representative of the 
personal estate ; and with it the power which is exercised by the 
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English courts of chancery, of marshalling the assets of a decedent’s 
estate, as between these parties. 

By the laws of Georgia, lands as well as chattels may be taken 
in execution, and sold in precisely the same manner. The former 
are assets for the payment of debts in the hands of an executor or 
administrator, primarily or equally with the personal estate; and 
without any proceeding against the heir to render them so. That 
such is the law of Georgia, was recognized by this court in the 
case of Telfair v. Stead’s Executors, 2 Cranch 406, 1 Peters’s Cond. 
Rep. 211 ; cited also, Prince’s Dig. 211, 212, art. 12; Dawson’s Dig. 
216; Dawson’s Dig. 595; Prince’s Dig. 158, art. 29. 

The common and statute law of Great Britain, which were 
“usually in force in the province of Georgia, in May 1776,” and not 
contrary to the constitution, laws and form of the government of the 
state ; were declared to be in force, “ until repealed, amended or 
otherwise altered.” 

It is necessary then, that M’Lellan and wife, who seek to enforce 
what they conceive to be the English rule in this case, should show, 
affirmatively, that it was usually in force in Georgia in 1776; and 
negatively, that it has not been since repealed, amended or other- 
wise altered : which is believed to be impossible. The onus is with 
them. Butif this were not so, it seems very clear, that our own 
legislation, and the decisions of our courts, will show, affirmatively, 
that it is not the law of Georgia. 

The whole course and spirit and purpose of the laws and decisions 
of the courts of Georgia, have been in opposition to the rights which, 
in England, form the policy which there prevails in favour of the 
heir. The law of descents of Georgia is different. The right of 
creditors to enforce the payment of their debts is different ; and the 
marshalling of the assets of a decedent’s estate is fixed and regulated 
on dissimilar principles. | 

2. Will the English rule, which is. appealed to in behalf of 
M’Lellan and wife, sustain their pretensions ; the debt which has 
been paid by the sale of the land, having been originally contracted 
for the purchase of the same ? 

Judgment for this debt was recovered against Archibald M’Learn 
in his lifetime ; and by the law of Georgia, it bound all his pro- 
perty, and the plaintiff in the same could have levied for the debt 
on either the real or personal estate, or on both. 

Such was the state of things on the death of Archibald M’Learn, 
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The judgment remained in full vigour ; was an incumbrance upon 
his estate, and capable of being enforced against his property, real 
and personal, in the hands of his executors. James H. M’Learn, 
who was the general devisee of his father Archibald, on coming of 
age, in order to obtain possession of the property from the executors, 
and on their requisition, substituted his bond and mortgage of the 
land and negroes devised to him by his father, and on which this 
judgment was an incumbrance. 

The only change effected by this was to convert the general lien 
existing under the judgment, on all the property of Archibald 
M’Learn, into the specific lien created by the mortgage on the pro- 
perty mortgaged, and to release the remaining property; which is 
shown, by the accounts of the administrator, to have been very small, 
from the lien of the judgment. 

Now keeping in mind that this was originally the debt of Archi- 
bald M’Learn, contracted by him for the purchase of this very land, 
which is now claimed by M’Lellan and wife ; and consequently that 
it did not, as in the case of money taken up on mortgage, enure to 
the benefit of his personal estate: it is submitted that even upon 
the principles of equity, applicable to the subject, which are recog- 
nised in the English courts of chancery, no one of these circum- 
stances can, nor can all of them combined, throw this debt, exclu- 
sively, or primarily, on the personal estate of James H. M’Learn. 

Weare not now called upon to consider the lien which a vendor has 
for unpaid purchase money, as against his vendee, or a purchaser 
from him. The point presented in this case, is between the kindred of 
the general devisee of the vendee of the land: one claiming the land 
purchased, the other admitted to be entitled to the personalty ; and 
both asserting their claims under the statute of distributions of Geor- 
gia. As between them, until the purchase money is paid, it remains 
chargeable in equity on the land purchased. Neither is this a ques- 
tion, whether the general, real or personal estate shall be charged 
with this debt. The inquiry is more simple. Itis whether the spe- 
cific land purchased, but not paid for, by Archibald M’Learn, shall 
bear its own burthen? Whether, upon any principle of equity, 
M’Lellan and wife can claim this land under the statute of distribu- 
tions of Georgia, and make the other kindred claiming under the 
same statute, who have no interest in it, and neither have derived, 
nor can derive any benefit from it, pay its price? Cases cited and 
ezamined as applicable to this point: Hughes v. Kearney, 1 Sch. & 
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Lefr. 13; Pollexfen v. Moore, 3 Atk. 236, 272 ; Cumberland v. Cod- 
drington, 3 Johns. Ch. Rep. 252; Evelyn v. Evelyn, 2 P. Wms 
664; Mathewson v. Hardwick, 2 P. Wms 664, note ; Billingshurst 
v. Walker, 2 Bro. Ch. Rep. 604; Bassett v. Percival, 2 P. Wms 
664, note. 

In concluding the argument on this point, it was submitted, that 
as this debt was originally contracted by Archibald M’Learn, and 
was a lien upon his property at the time of his death ; and as James 
H. M’Learn did not, by giving his bond and a mortgage on the same 
property which was before bound, make this his own debt, so as 
to throw it upon his personal estate, as between the representa- 
tives of James H. M’Learn, it is not a debt exclusively chargeable 
upon his personal estate, even according to the rule in the English 
court of chancery. 

3. The third point is not presented by the appellants as if this were 
a case for contribution. It is admitted indeed, that James H. 
M’Learn, who was the proprietor of the whole estate, had a right to 
charge any part, or the whole of it, with the payment of this debt ; 
and that, in point of fact, he has so charged certain real and personal 
property belonging to the estate by way of mortgage. Ifthe claim 
of M’Lellan and wife, to be exclusively entitled to the real estate, be 
sustained ; it will result that real and personal property, subject under 
the mortgage to a common burthen, has become vested in different 
persons : but it is also to be remembered, that this incumbrance was 
created by the purchase of the real property mortgaged ; that the 
debt, to satisfy which this land was sold, was the unpaid balance of 
the purchase money of the same land, for which the purchaser and 
his heirs, however indefinite the series, were but trustees to the ven- 
dor, until the purchase money was paid. 

As the court gave no opinion on the fourth point, the argument 
is omitted. 


Mr Preston, for the appellees. 

The construction given to the law of Georgia, Prince’s Digest, 
135, art. 15, by the counsel for the appellants, is denied. It is con- 
tended that the proceeds of land will, under this law, go to aliens ; 
although the real estate could not have gone to them after the death 
of the owner. 

The law referred to by the counsel was not intended to remove 
the disabilities of aliens ; and this is shown in the title and the pur- 
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pose of it. It is an act to explain the escheat laws. It had no view 
to extend or modify the rights of aliens: The act of 1810 was in- 
tended to explain the act of 1805, and to correct the abuses under 
it. The law is construed to extend to cases of testacy ; and to put 
an end to the vexatious acts of the escheators, in those cases. 

By the laws of Georgia, as they exist, aliens cannot inherit real 
estate; the estate is cast by descent on the heritable blood. The 
real estate of John H. M’Learn then descended to the appellees ; 
and the real and personal estate should go together. As they take 
the real, so they ought to take both. 

If this is the law of Georgia, then the appellees, M’Lellan and 
wife, take all the property of James H. M’Learn, both real and per- 
sonal: and as the proceeds of the real estate have been absorbed in 
paying a debt due by, and which ought to have been paid out of the 
personal estate, the balance in the hands of the administrator should 
be paid to the appellees. 

The circuit court has decided that the balance of the personal 
estate, after paying the debt for which the real estate was sold, is to 
go to the nearest of kin. This is not according to the law of Georgia. 

In 1795, aliens were, by the laws of Georgia, allowed to hold real 
estate by devise ; but this act was repealed in the following year. 
Walker’s Dig. 600. Thus the legislature, by positive enactment, 
declared their determination that none but citizens of the United 
States should hold a fee simple estate in lands. 

As to the position of the appellant’s counsel, that real estate is 
chargeable equally with personal estate, by the law of Georgia; this 
is denied. It is admitted that the whole estate of one deceased is 
liable for his debts; but the primary fund is the personal property. 

Attempts have been made in that state to make them equally 
liable, but they have not succeeded so as to make them inseparable. 
The heir-at-law takes the real estate, and the executor takes the 
personal property ; and after the debts are paid, it goes, if they are 
not aliens, to the personal representatives. The executors must pay 
the debts out of the personal assets; and if any construction of the 
law prevails so as to apply the real estate in equal responsibility with 
the personal, it is in opposition to the plain meaning of the law. 

What is the fixed and settled general law of the state of Georgia 
cannot be readily ascertained. It is difficult to obtain reports of the 
decisions of the courts, and there has been hitherto no court of errors 
or appeals, having a general and final jurisdiction over cases which 
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have been decided in the courts of the state. What rights over, and 
what interests in the real estate of a testator, do executors acquire 
under the laws of Georgia? Prince’s Digest 178. 

The law authorizes executors to make titles to lands which the 
testator, in his lifetime, contracted to sell and convey. If the exe- 
cutors took the lands, they could sell and convey without such a 
provision, in the same manner as they may sell personal property. 
The law, however, imposes peculiar solemnities; which must, in cases 
of sales of lands, be observed by executors. It is therefore apparent 
that lands are not assets in the hands of an executor. By the law 
of 1810 it must be admitted, that real property cannot, in case of 
intestacy, go toanalien. Prince’s Digest 156. Can the proceeds 
of real estate, sold after the decease of the intestate, go to such alien? 
The law is clearly established, that such proceeds have all the cha- 
racteristics of the realty, and are governed by the same rules, and 
subject to the same rights, as the real estate was. 

What has an executor to do in Georgia? The law provides only 
for his care and distribution of the personal estate, and is silent as to 
the realty. Prince’s Dig. 171. 

In all the states of the union, personal property is first made ap- 
plicable to the payment of debts due by a deceased person. 

In 2 M’Cord’s Chancery cases, it was held, that the English rule 
prevailed in South Carolina. As between creditors, this was of no 
moment when they sought to enforce the payment of the debts due 
to them ; but as to all others, the law is different. 

The heir is entitled to the profits of the real estate immediately 
after the death of the person last seised ; and the executor takes 
the personal property. This shows the difference between the rights 
of persons interested, and the clear distinction between them. The 
heir holds the land until it is sold; and even in the case of a will 
giving executors power to sell land, no title to it is given; and the 
heirs continue in possession until the sale. 


Mr Justice Wayne stated, that in Georgia executors never sell 
land for payment of debts, but by order of court. The same law 
prevails in Georgia as in other states. 


The common law of England is in force in Georgia except when 
altered by statute ; and it certainly cannot be claimed, that at the 
common law such a right as that which is asserted by the appellants 
would prevail. 
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As to the second point presented by the counsel for the appellants, 
it is contended that no proceedings by the creditor of the intestate 
can impair or affect the rights of the heir. The creditors cannot 
decide who shall suffer by his actions, the heir or the next of kin, 
He has a right to his debt; but the rights of others, after his debt is 
paid, are left where he found them. By what rule will the court de- 
cide that the creditor may despoil the rights of the heir. 

It is important that the court shall look at the facts of this case, 
in considering the questions arising on this point. The estate of 
James H. M’Learn was not, at the time of his death, liable for the 
debts of his father. He had extinguished the debt due as the pur- 
chase money of the estate, by substituting for it his own bond and 
mortgage. Thus the lien on the land when it descended to him 
was dissolved—was at an end. It was not then to enforce the prin- 
ciple of law that land continues liable to the lien of unpaid purchase 
money, that the land was sold by the mortgagee. 

This court has decided that the equity of the vendor for pur- 
chase money, exists only when he has taken no additional security 
for his debt. So too it is waived by changing the security, and 
this is considered as waiving the equitable lien. Brown v. Gilman, 
4 Wheat. 55, 4 Cond. Rep. 445; same point, 1 Mason 191. 

This was done by the creditors of Archibald M’Learn. They took 
the bond and mortgage of James H. M’Learn; and they ceased to 
have an equitable lien on the land for any balance of the purchase 
money. 

The court will then sustain the decree of the circuit court, as to 
the proceeds of the real estate remaining in the hands of the admin- 
istrator. It is also asked that they will refuse to the appellants the 
the portion of the proceeds of the personal estate which that court 
gave to them. 


Mr Justice M’Lean delivered the opinion of the Court. 

This case is brought before this court, by an appeal from the 
decree of the circuit court of Georgia. 

From the evidence in the case, it appears that Archibald M’Learn 
purchased a tract of land in the state of Georgia, on which he esta- 
blished a rice plantation, paid a part of the purchase money, and 
suffered a judgment to be obtained against him for the balance: that 
he afterwards died, leaving James H. M’Learn, his only son and 
devisee: that the property of the deceased consisted chiefly of the 
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rice plantation, and the slaves by which it was cultivated; and that 
under the laws of Georgia, personal as well as real property is bound 
by ajudgment. That the devisee, to obtain possession of the pro- 
perty, gave his own bond, secured by a mortgage on the land and 
slaves, for the balance of the judgment: he afterwards died, leaving 
a part of this debt unsatisfied ; and that afterwards the mortgage was 
foreclosed and paid by a sale of the land. 

The complainants are aliens, and being nearest of kin to the de- 
ceased, claim as heirs, under the law of Georgia, the personal pro- 
perty; and also the proceeds of the real estate, after the mortgage 
shall have been paid. 

The defendants, M’Lellan and wife, who are more remotely con- 
nected with the deceased, being citizens, claim the real estate as 
heirs, and contend that the debts should have been paid by a sale of 
the personal property ; and that, as the real estate has been sold for 
this purpose, they insist that the proceeds of this sale should be paid 
to them out of the personal property. 

It appears that after the sale of the land, on application of James 
Wallace, the administrator, the personal property was sold; and the 
moneys arising from this sale, as also a surplus, after paying the 
mortgage, from the sale of the real estate, remain in his hands ; and 
which he is ready to pay over, as the court shall direct. The rela- 
tionship of the respective parties to the deceased, as set forth in 
their pleadings, is not disputed. 

On the part of the complainants it is contended, that being next 
of kin to the deceased, under the laws of Georgia they inherit the 
personal property and are entitled to the proceeds on the sale of the 
lands. That the personal property goes to them, notwithstanding 
their alienage is not controverted by the defendants ; but they insist 
that the complainants are not entitled to the proceeds of the real 
estate. 

By an act of the legislature of Georgia, entitled an act to explain 
and amend the escheat laws, passed the 15th December 1810, it is 
provided, “that in all cases where a citizen of this state or of the 
United States, shall die, or may have died, possessed of or entitled to 
any real estate, and shall leave no heir who can inherit the same, 
because of him or her being alien; that in such case the said real 
estate shall not be held or considered subject to escheat, but the 
executor or administrator of such deceased citizen shall and may 
proceed, in the manner pointed out by law, to make sale of such real 
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estate, and pay over the proceeds of such sale to the devisee or devi- 
sees named in the will of such deceased citizen,” &c. 

The preamble of this act refers only to the estates of citizens of 
Georgia who bequeath their property to persons residing in foreign 
parts; but the first section seems to refer as well to cases of intestacy, 
as where wills have been made. 

The complainants contend, that the words in this statute, “shall 
leave no heir who can inherit,” should be construed to mean, shall 
leave no heir nezt of kin, or devisee, who can inherit, by reason of 
alienage; that then the real property shall be sold and the proceeds 
paid over as by the act is required. And that this construction will 
give effect to the intention of the legislature; which was, to remove 
the disability of alienage from the next of kin or devisee of a de- 
ceased citizen. 

It does not appear that a construction of this statute has been 
given by the supreme court of Georgia ; and we think the construc- 
tion contended for is not authorized by the words of the statute. 
Where a citizen shall die leaving no heir, must mean not the next of 
kin, but an heir that may inherit the real estate under the laws of 
Georgia. 

In the present case, the wife of M’Lellan, though remotely con- 
nected with the deceased, is within that degree of consanguinity 
which may claim the inheritance under the law of descents; and of 
course the land in question descended to her, and consequently it 
cannot be sold under the law of escheats, for the benefit of the foreign 
heir. 

This construction is not shaken by the act of the 23d December 
1789, which provides that, “should any case arise which is not 
expressly provided for by this act, respecting intestates’ estates, the 
same shall be referred to and determined by the common law of this 
land, as it hath stood since the first settlement of this state; except 
only, that real and personal estate shall always be considered in 
respect to such distribution, as being precisely on the same footing.” 

The case under consideration is not unprovided for by the laws of 
the state ; as the personal property goes to the next of kin, though 
they are foreigners, and the land descends to the domestic heir. 

In the able printed argument of the complainants’ counsel, it is 
contended that the real estate, equally with the personal, constitutes 
assets in the hands of the executor or administrator; anda great 
number of statutes are referred to, in order to sustain this position. 
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The administrator, it is said, may sell the land, and convey it under 
the sanction of the court; and that in many cases it is sold for the 
payment of debts, in preference to a disposition of the personal pro- 
perty. And it is stated, that in Georgia there is no marshalling of 
assets, as in some other states. That the creditor may, in satisfaction 
of his demand, direct the personal or real estate to be sold at his 
option ; and that the same option may be exercised by the defendant 
in execution. 

It is unnecessary to refer to the various statutes of the state, which 
have been noticed by the counsel for the complainants. They are 
similar to the statutes of other states, which make the real estate of 
deceased persons subject to sale for the payment of debts ; and, un- 
der the sanction of the court, on the application of the administra- 
tors, authorize the sale of such estate. But this does not show that, 
in the ordinary course of administration, the persona] property is not 
the primary fund for the payment of debts. Indeed, from the oath 
of the executor or administrator, and his prescribed duty, as well as 
various provisions in regard to the sale of land for the payment of 
debts, it would seem, that the personal property, in the state of 
Georgia ; as in, perhaps, every other state of the union; should be 
exhausted, except under peculiar circumstances, before the land can 
be sold. 

The general management of the real estate, it seems, in Georgia, 
during the minority of the heirs, devolves upon the executor or ad- 
ministrator : and from the representations of certain gentlemen in 
the state, who have held high judicial stations, it appears, that the 
executor or administrator does exercise a very great, if not unlimited 
control over the management of the real estate of the deceased. It 
is insisted that the real estate descends to the administrator as assets, 
and that he may bring an action of ejectment in his own name, to 
recover the possession of it. 

As there are no regular reports of judicial decisions in Georgia, 
we can derive but little aid from the adjudication of its courts on 
questions which arise under the local law. But in the view which 
we have taken of this case, it is of no importance to ascertain the 
respective liabilities of the personal and real estate of deceased per- 
sons, for the payment of debts ; nor, indeed, what may be the duties 
of an executor or an administrator in the settlement of an estate. 
These would be important in a controversy between the representa- 
tives of the estate and its creditors. 'The case under consideration 
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does not arise from the claim of creditors, but it involves the rights 
of distributees. And these rights are not affected by the ordinary 
course of administration, but depend upon the peculiar facts of the 
case. 

Had the debt for the payment of which the land was sold, been 
an ordinary debt existing against the estate, and the payment of 
which was expected to be made by the common course of adminis- 
tration, there could be little or no difficulty in deciding that it should 
have been paid out of the personal assets ; and as it had not been so 
paid, to direct, as prayed for by M’Lellan and wife, that the pay- 
ment from the real estate should be reimbursed by a sale of the 
personal. 

At the decease of James H. M’Learn, his estate, both real and 
personal, was incumbered by a mortgage, for the payment of which 
the land was sold. And this mortgage was given in discharge of a 
judgment which was obtained against his father, Archibald M’Learn, 
in his lifetime, and which bound the real and personal property 
covered by the mortgage. A considerable part of this debt was in- 
curred, it seems, by the purchase of this plantation. But the argu- 
ment that the vendor and his assignee have an equitable lien on the 
land for the purchase money, seems not to be well founded. 

That this equitable lien exists equally in the hands of the vendor 
or his assignee, is a well settled principle ; but the lien was dis- 
charged by the mortgage, which added a large amount of personal 
property to the real estate to secure the payment of the purchase 
money. 

To learn the nature of the incumbrance on the estate, we must 
look to the mortgage and the judgment, both of which created a 
lien upon the whole property ; and also to the debt of the vendor, for 
which the judgment was obtained. The lien under the mortgage was 
more favourable to the estate than the lien under the judgment for 
which it was substituted; as it gave time to the devisee, and placed 
the estate in his possession and under his control. 

With this incumbrance, created in the manner and under the cir- 
cumstances stated, did this estate, both real and personal, on the 
decease of James H. M’Learn, descend to his heirs. The personal 
estate goes to the foreign heirs, and the real estate to the domestic ; 
and this gives rise to any difficulty which exists in determining this 
controversy. 


If the whole estate descended either to the foreign or domestic 
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heirs, it would be an ordinary case of distribution ; and it could be a 
matter of little importance whether the mortgage were paid by a 
sale of the real or personal property. But under the circumstances 
of the case, it becomes a matter of great importance to the respective 
claimants, out of which fund this mortgage debt shall be paid. The 
payment of it out of the real or personal property, will leave but a 
small balance to the heirs of that fund. 

The principles of this case are not changed by the sale of the 
property. The funds realized from the sale, in equity partake of 
the same character, and are subject to the same rule as the property 
which they represent. It is, therefore, a matter of no importance 
whether the debt has been paid out of the personal or real fund; or 
indeed, whether it has been paid at all. The court must consider 
the case as though the real estate were still vested in the South 
Carolina heirs, and the personal property in the heirs who live in 
Scotland. In the final decree, it will be necessary to act upon the 
funds as they now exist in the hands of the administrator. 

The important question must now be considered, how this mort- 
gage debt shall be discharged. Shall it be paid out of the real 
estate, or out of the personal, or out of both 4 

That the land should not be wholly exempt from this incumbrance, 
is clear by every rule of equity which applies to cases of this descrip- 
tion. In addition to the consideration that the mortgage binds the 
land, the fact that a considerable part of the debt was incurred for 
its purchase, cannot be wholly disregarded. Nor would it comport 
with the principles of equity to make the whole debt a charge upon 
the land, to the exemption of the personal property ; as the lien of 
the mortgage covers the personal as well as the real property, and 
as at least a part of the debt was contracted on other accounts than 
the purchase of the land. 

The rights of the foreign heirs, under the laws of Georgia, are to 
be regarded equally as those of the domestic heirs. Each have inter- 
ests in the property of the deceased, which are alike entitled to the 
consideration and protection of a court of chancery. 

Suppose James H. M’Learn had died leaving a will, by which he 
devised different tracts of land to different persons capable of taking 
by devise, and the entire real estate was incumbered by a mortgage, 
or other lien, which, after the will took effect, had been paid by sale 
of one of the tracts of land. Could a court of chancery hesitate, in 
such a case, to require a contribution from the devisees, not affected 
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by the sale, so as to make the lien a charge upon all the land? The 
plainest dictates of justice would require this, whether regard be had 
to the rights of the devisees, or to the intention of the testator. And 
is not the case put, analogous to the one under consideration 4 

By the act of the eider M’Learn, his property, both real and per- 
sonal, was incumbered. 

The heirs, both foreign and domestic, of the -younger M’Learn, 
who take this property, take it charged with the continued incum- 
brance. That James M’Learn had a right, and was bound to con- 
tinue this charge upon his property, no one will dispute. He might 
have left the debt, with the consent of the creditor, if there had been 
no prior lien, to be discharged out of his estate, as the law author- 
ized ; and in such case it would have been payable out of the perso- 
nal estate. Or he might have made the debt a specific charge on 
his personal property, or on his real; but he did neither. He charged 
its payment, in pursuance of the judgment lien, on his property both 
personal and real. 

This lien, as between the distributees, fixes the rule by which 
their rights must be decided. The domestic heirs cannot claim to 
receive the land free from the lien of the mortgage, nor can the for- 
eign heirs claim the personal property exempt from it. In equity it 
would seem that each description of heirs should contribute to the 
payment of the mortgage debt, in proportion to the fund received. 
This rule, while it would do justice to the parties, would give effect 
to the intention of the ancestor. ‘That intention is clearly shown by 
the lien created on the property, and by the rules of equity, such in- 
tention must be regarded. 

The decision of this case must rest upon familiar and well esta- 
blished principles in equity ; and these principles will be shown by a 
reference to adjudicated cases, In the case of Pollexfen v. Moore, 
3 Atk. 272, it appears, Moore, in his lifetime, agreed to purchase an 
estate from the plaintiff for 1200 pounds, but died before he had paid 
the whole purchase money. Moore, by will, after giving a legacy 
of 800 pounds to the defendant his sister, devises the estate purchased 
and all his personal estate to John Kemp, and makes him his executor. 
The executor commits a devastavit on the personal estate and dies, and 
the estate descends upon his son and heir at law. Pollexfen brought 
his bill against the representative of the réal and personal estate of 
Moore and Kemp, to be paid the remainder of the purchase money. 
Mrs Moore, the sister and legatee of Thomas Moore, brings her 
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cross bill, and prays, if the remainder of the purchase money should 
be paid to Pollexfen out of the personal estate of Moore and Kemp, 
that she may stand in his place, and be considered as having a 
lien upon the purchased estate for her legacy of 800 pounds. 
And the lord chancellor said, “ that the estate which has descend- 
ed from John Kemp, the executor of Moore, upon Bayle Kemp, 
comes to him liable to the same equity as it would have been against 
the father who has misapplied the personal estate: and in order to 
relieve Mrs Moore, I will direct Pollexfen to take his satisfaction upon 
the purchased estate, because he has an equitable lien both upon the 
real and personal estate, and will leave this last fund open, that Mrs 
Moore, who can at most be considered only as a simple contract cre- 
ditor, may have a chance of being paid out of the personal assets.” 

This case shows, that in England the rule which requires the 
personal property to be first applied in the payment of debts, is de- 
viated from where the justice of the case and the rights of parties 
interested, require it. 

Had the debt due to Pollexfen been directed to be paid out of the 
personal property, it would have left no part of that fund to pay the 
legacy of Mrs Moore; and for this reason the debt was decreed to be 
paid out of the land. Now if the mortgage debt, in the present case, 
shall be directed to be paid out of the personal fund, it would defeat 
the foreign heirs, whose claim to this property under the law of 
Georgia, cannot be less strong than a bequest. 

In 3 Johns. Ch. Rep. 252, itis laid down, as between the repre- 
sentatives of the real and personal estate, that the land is the primary 
fund to pay off a mortgage. And in 2 Bro. 57, lord Kenyon, as 
master of the rolls, laid down the same rule: that where an estate 
descends, or comes to one subject to a mortgage; although the 
mortgage be afterwards assigned, and the party enter into a cove- 
nant to pay the money borrowed; yet that shall not bind his personal 
estate. 

There is no doctrine better established than that the purchase of 
land, subject to a mortgage debt, does not make the debt personal; 
and on the question being raised, such debt has been uniformly 
charged on the land. And this principle is not changed where ad- 
ditional security has been given. 

In the case of Evelyn v. Evelyn, 2 P. Wms 659 ; where A mort- 
gaged the land for 1500 pounds; and his son B covenanted with 
the assignee of the mortgage to pay the money. He succeeded to 











644 SUPREME COURT. 





[M’ Learn v. M’Lellan.] 
the premises after the death of his father, and died intestate. The 
question was, whether his personal estate, under the covenant, should 
be applied in payment of the mortgage ; and it was decided that the 
land should be charged, and the covenant was only considered as 
additional security. 

In the case of Waring v. Ward, 7 Ves. 334, Lord Eldon says; 
the principle upon which the personal estate is first liable in general 
cases is, that thie contract primarily is a personal contract ; the per. 
sonal estate receiving the benefit: and, being primarily a personal 
contract, the land is bound only in aid of the personal obligation to 
fulfil that personal contract.” It has long been settled, therefore, that 
upon a loan of money, the party meaning to mortgage, in aid of the 
bond, covenant or simple contract debt, if there is neither bond nor 
covenant; his personal estate, if he dies, must pay the debt for the 
benefit of the heir. But suppose a second descent cast; and the 
question arises, the personal estate of the son, and his real estate, 
descended to the grandson: then the personal estate of the son 
shall not pay it, as it never was the personal contract of the son. 

And this is the well established rule on this subject. If the con- 
tract be personal, although a mortgage be given, the mortgage is 
considered in aid of the personal contract ; and, on the decease of the 
mortgagor, his personal estate will be considered the primary fund, 
because the contract was personal : but if the estate descend to the 
grandson of the mortgagor, then the charge would be upon the land, 
as the debt was not the personal debt of the immediate ancestor. 

And so, if the contract was in regard to the realty, the debt is a 
charge on the land. It is in this way that a court of chancery, by 
looking at the origin of the debt, is enabled to fix the rule between 
distributees. 

In the case under consideration, the mortgage was given by James 
H. M’Learn, but it was not given to secure a debt created by him. 
The mortgage merely changed the security, but did not affect the 
extent of the judgment lien. And this judgment was obtained, 
chiefly, for the purchase money of the estate. In effect, the debt for 
which the judgment was obtained against Archibald M’Learn, and 
for which the mortgage was given, constituted an equitable lien on 


‘ the land ; and had the mortgage covered only the land, it must have 


been considered the primary fund. The debt for which the mort- 
gage was given, was not the personal contract of James H. M’Learn, 
but the contract of his ancestor in the purchase of the estate. But 
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if the contract was personal, and might have been a charge on the 
personal estate devised to James H. M’Learn, yet the character of 
the debt, in this respect, is changed in the hands of the present heirs. 
In the language of Lord Eldon, this debt cannot be a charge on 
the personalty, because it was not created by the personal contract 
of James H. M’Learn. 

This, under the authorities cited, would be the rule for the pay- 
ment of the mortgage debt, if James H. M’Learn had not executed 
a mortgage on the personal as well as the real property, which, as 
devisee, he received from his father. 

This mortgage on the personal property cannot be considered in 
the light of additional surety to the lien which before existed. If it 
could be considered in this light, the land would still be the primary 
fund, and the personal mortgage as surety or auxiliary to the land. 
But this mortgage can in no respect be considered as additional 
surety. It might have been so considered in reference to the equi- 
table lien of the vendor for the purchase money, as such lien was limi- 
ted to the land ; but the lien of the judgment obtained against the 
ancestor of James H. M’Learn, and for which the mortgage was 
substituted, extended, as before remarked, to the personal as well as 
real estate of the defendant. 

The debt then for which the mortgage was given did not arise 
from the personal contract of James H. M’Learn, but by the contract of 
his ancestor; and the mortgage was given in discharge of the judg- 
ment. This created no new lien upon the personal property. [t 
came to James H. M’Learn under the will of his father, subject to 
the lien of the judgment. ‘The mortgage then did not and was not 
intended to create any new charge upon the personalty ; but to con- 
tinue, in a different form, that which already existed. 

In this view the charge on the personal estate can no more be 
disregarded than the charge upon the real ; and in this respect this 
case differs from the cases referred to. The charge on both funds, 
under the mortgage, may be compared to a will devising the funds 
to the respective heirs now before the court, as the statute provides ; 
and leaving the debt as a charge upon his real and personal property. 
Can any doubt that such a bequest would be considered by a court 
of chancery as a charge upon both funds? Now, although James 
H. M’Learn has made no will, as in the supposed case, yet he gave 
a mortgage to continue the charge on the personal property which 
existed under the judgment; and the law of Georgia fixes the rule 
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the premises after the death of his father, and died intestate. The 
question was, whether his personal estate, under the covenant, should 
be applied in payment of the mortgage ; and it was decided that the 
land should be charged, and the covenant was only considered as 
additional security. 

In the case of Waring v. Ward, 7 Ves. 334, Lord Eldon says; 
the principle upon which the personal estate is first liable in general 
cases is, that the contract primarily is a personal contract ; the per- 
sonal estate receiving the benefit: and, being primarily a personal 
contract, the land is bound only in aid of the personal obligation to 
fulfil that personal contract.” It has long been settled, therefore, that 
upon a loan of money, the party meaning to mortgage, in aid of the 
bond, covenant or simple contract debt, if there is neither bond nor 
covenant; his personal estate, if he dies, must pay the debt for the 
benefit of the heir. But suppose a second descent cast; and the 
question arises, the personal estate of the son, and his real estate, 
descended to the grandson: then the personal estate of the son 
shall not pay it, as it never was the personal contract of the son. 

And this is the well established rule on this subject. If the con- 
tract be personal, although a mortgage be given, the mortgage is 
considered in aid of the personal contract ; and, on the decease of the 
mortgagor, his personal estate will be considered the primary fund, 
because the contract was personal : but if the estate descend to the 
grandson of the mortgagor, then the charge would be upon the land, 
as the debt was not the personal debt of the immediate ancestor. 

And so, if the contract was in regard to the realty, the debt is a 
charge on the land. It is in this way that a court of chancery, by 
looking at the origin of the debt, is enabled to fix the rule between 
distributees. 

In the case under consideration, the mortgage was given by James 
H. M’Learn, but it was not given to secure a debt created by him. 
The mortgage merely changed the security, but did not affect the 
extent of the judgment lien. And this judgment was obtained, 
chiefly, for the purchase money of the estate. In effect, the debt for 
which the judgment was obtained against Archibald M’Learn, and 
for which the mortgage was given, constituted an equitable lien on 
‘ the land ; and had the mortgage covered only the land, it must have 
been considered the primary fund. The debt for which the mort- 
gage was given, was not the personal contract of James H. M’Learn, 
but the contract of his ancestor in the purchase of the estate. But 


644 












JANUARY TERM 1836. 645 


{M’Learn v. M’Lellan.] 
if the contract was personal, and might have been a charge on the 
ersonal estate devised to James H. M’Learn, yet the character of 
the debt, in this respect, is changed in the hands of the present heirs. 
In the language of Lord Eldon, this debt cannot be a charge on 
the personalty, because it was not created by the personal contract 
of James H. M’Learn. 

This, under the authorities cited, would be the rule for the pay- 
ment of the mortgage debt, if James H. M’Learn had not executed 
a mortgage on the personal as well as the real property, which, as 
devisee, he received from his father. 

This mortgage on the personal property cannot be considered in 
the light of additiona: surety to the lien which before existed. If it 
could be considered in this light, the land would still be the primary 
fund, and the personal mortgage as surety or auxiliary to the land. 
But this mortgage can in no respect be considered as additional 
surety. It might have been so considered in reference to the equi- 
table lien of the vendor for the purchase money, as such lien was limi- 
ted to the land ; but the lien of the judgment obtained against the 
ancestor of James H. M’Learn, and for which the mortgage was 
substituted, extended, as before remarked, to the personal as well as 
real estate of the defendant. 

The debt then for which the mortgage was given did not arise 
from the personal contract of James H. M’Learn, but by the contract of 
his ancestor; and the mortgage was given in discharge of the judg- 
ment. This created no new lien upon the personal property. It 
came to James H. M’Learn under the will of his father, subject to 
the lien of the judgment. ‘The mortgage then did not and was not 
intended to create any new charge upon the personalty ; but to con- 
tinue, in a different form, that which already existed. 

In this view the charge on the personal estate can no more be 
disregarded than the charge upon the real ; and in this respect this 
case differs from the cases referred to. The charge on both funds, 
under the mortgage, may be compared to a will devising the funds 
to the respective heirs now before the court, as the statute provides ; 
and leaving the debt as a charge upon his real and personal property. 
Can any doubt that such a bequest would be considered by a court 
of chancery asa charge upon both funds? Now, although James 
H. M’Learn has made no will, as in the supposed case, yet he gave 
a mortgage to continue the charge on the personal property which 
existed under the judgment; and the law of Georgia fixes the rule 
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of descent. This act of the ancestor, connected with the Georgia 
law of descent, gives as decided and clear a direction to the property, 
both real and personal under the mortgage, as if in his last will James 
H. M’Learn had so devised it. Both funds being charged with the 
mortgage debt must be applied to its payment, in proportion to their 
respective amounts. And as the property, both real and personal, 
has been converted into money, the proportionate part of each can 
be applied to this payment without difficulty. 

And any debts of the estate not covered by the mortgage must be 
paid out of the personal fund. ‘ 

As the decree of the circuit court was not made in conformity to 
this view of the case, that decree must be reversed ; and the cause 
remanded to that court, with instruction to enter a decree in con- 
formity to this opinion. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of Georgia, 
and was argued by counsel; on consideration whereof, it is the 
opinion of this court, that the mortgage debt should be paid out of 


the real and personal property embraced by the mortgage pro rata : 
whereupon, it is ordered, adjudged and decreed by this court, that 
the decree of the said circuit court in this cause be, and the same is 
hereby reversed ; and that, this cause be, and the same is hereby re- 
manded to the said circuit court for further proceedings. 
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AtpHonso WETMORE, PLAINTIFF IN ERROR V. THE UniTED States. 


A paymaster in the army of the United States, appointed under the act of congress 
passed the 24th of April 1816, is entitled to the pay and emoluments of a major of 
infantry, and not those of a major of cavalry. 

The army registers, published by the adjutant and inspector-general of the army, con- 
taining the general regulations of the army, which are delivered by the departments 
to the officers of the army, are not evidence to establish the pay and emoluments 
of officers in the service. These are fixed and determined by acts of congress. 

The registers are compilations issued and published to the army by the direction of 
the secretary at war, in the exercise of his official authority ; and when authenti- 
cated by him, would be evidence of the facts, strictly so, they may contain ; such 
as-the names of officers, date of commissions, promotions, resignations, and regi- 
mental rank, brevet and other rank, or the department of the army to which offi- 
cers belong: but from none of these can an inference be drawn by ajury to estab- 
lish the pay and emoluments of officers; as they are provided for by law, and must 
be determined by the court when they are doubtful, and the subject of dispute ina 
suit between an officer and the United States. Nor can such registers be evidence 
of the correctness of any classification of the officers of departments into a general 
staff of the army: for though they are probably correct, being prepared by persons 
whose professional duty it is to be well informed upon the subject, and who, from 
their familiarity with military science and the general arrangement of armies, are 
supposed to be expert interpreters of the acts of congress for the organization of 
our army ; still, what officers are of the staff, or general staff, depends upon acts of 
congress, which are to be expounded by the courts, when an officer claims a judi- 
cial determination of his rights as to pay and emoluments from his having been 
arranged as belonging to the staff. 


IN error from the district court of the United States for the district of 
Missouri. 


An action of indebitatus assumpsit was instituted at September 
term 1832, by the United States, in the district court of the United 
States for the Missouri district, against Alphonso Wetmore, upon an 
account regularly adjusted, settled and certified at the treasury of 
the United States on the 18th of November 1831. The account 
charged the defendant with the sum of 3388 dollars and 18 cents, 
“for difference of pay and forage, between a major of cavalry and a 
major of infantry, improperly received by him, and now brought to his 
debit.” At the foot of the account there is a statement by the second 
auditor of the treasury, as follows: “ the same being the difference 
of pay and forage claimed by him, between a major of cavalry and 
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a major of infantry, to which he is considered as not entitled by the 
accounting officers of the treasury of the United States.” 

The cause was tried by a jury on the 6th of September 1832, and 
a verdict was found for the United States. 

The United States produced and read in evidence, the duly certi- 
fied transcript from the treasury showing the amount of the ‘Claim 
against the defendant. 

It was admitted on the trial, that the defendant had served asa 
paymaster (duly appointed as such) in the army of tlie United 
States, from the said 24th day of April 1816 to the said 31st day of 
May 1831; and that the amount stated in said account and t an- 
script to be due from the defendant to the United States consists 
solely of the difference between the nay and emoluments allowed by 
the accounting officers to the def-ndant, and the pay and emolu- 
ments retained and claimed by him during the period of service 
aforesaid. | 

The defendant claimed to be allowed for his service during the 
period aforesaid, the pay and emoluments allowed, by law, to other 
officers of the general staff of the army of the rank of major; and 
who are entitled to the pay and emoluments of majors of cavalry. 

He offered in evidence an army register, prepared and published 
by the adjutant and inspector-general of the United States in 1816, 
which register was delivered to the defendant, and other officers 
of the army; in the register the officers of the pay department, 
created by the act of congress of the 24th of April 1816, are arranged 
as belonging to the general staff of the army ; which evidence was, 
on motion of the plaintiffs, rejected by the court, to which opinion of 
the court, the defendant, by his counsel, excepted. 

The defendant also offered in evidence the register of the army of 
the United States for the year 1831, prepared, published and sub- 
scribed by the adjutant-general ; in which register the officers of the 
pay department are arranged under the head, and as appertaining 
to the general staff of the army; which evidence, as offered, was 
rejected by the court, and the defendant, by his counsel, excepted to 
the said decision rejecting said testimony. The defendant then 
offered to read to the jury a general order, dated, “head quarters 
of the army, adjutant-general’s office, Washington, 11th of June 
1832 ;” order No. 50, signed by the adjutant-general ; and purport- 
ing to have been issued by command of. major-general Alexander 
Macomb, commander-in-chief; which order prescribes the dress of 
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the officers, non-commissioned officers, musicians, and privates of the 
army, and other regulations of the government of the army; and 
contains, among other things, the following, to wit: “ the general 
staff is to include the adjutant-general, the inspectors-general, the 
aids-de-camp, the officers of the quartermasters’ department, the 
officers of the subsistence department, the officers of the pay depart- 
ment, the officers of the medical department, the commissary-general 
of purchases.” To the reading which general order, the plaintiffs, 
by their counsel, objected; and the court sustained the objection, and 
rejected the evidence so offered: to which opinion of the court, the 
defendant, by his counsel, excepts. No further evidence being offered, 
the defendant moved the court to instruct the jury as follows : 

1. That the defendant is entitled to the pay and emoluments 
allowed by law to the officers of the general staff of the army, of the 
rank of major; that is to say, the pay and emoluments allowed to 
majors of light dragoons, by the act of congress of the 12th of April 
1808. 

2. That if the jury find from the evidence that the defendant 
was, from the 24th of April 1816, to the time of the statement of the 
account read in evidence, an officer in the general staff of the armys 
he is entitled, for the time he has so served, to the pay and emolu- 
ments allowed by law to the officers of the general staff of the rank 
of major. 

Which instructions were by the court refused; and the court in- 
structed the jury that the defendant, in virtue of his office, was enti- 
tled only to receive the pay and emoluments of a major of infantry : 
to which opinions of the court in refusing the instructions prayed for 
by the defendant, and also to the instructions given ; the defendant, 
by his counsel, excepted. The court sealed a bill of exceptions. 

The district court gave judgment on the verdict in favour of the 
United States ; and the defendant prosecuted this writ of error. 


The case was argued by Mr Jones, for the plaintiff in error; and 
by Mr Butler, attorney-general, for the United States. 


“It was agreed that the following documents, facts and circum- 
stances, omitted in the statement contained in the bill of exceptions, 
shall be supplied by consent, and considered on the argument and 
decision of this writ of error as part of the case, in like manner as if 

‘VOL. X.—4 G : 
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they had been annexed to and stated in said bill of exceptions, and 
had formed part of the original record, to wit: 

“1, That the two army registers referred to in the bill of exceptions, 
as printed and published by order of the secretary of war, in the 
years 1816 and 1831, be annexed to this case and considered as part 
thereof; and of the record: and it is admitted that such registers 
were prepared, and were issued and published to the army, by the 
direction of the secretary of war, in the exercise of his authority as 
such secretary. ‘ 

“2. That the general order, No. 50, of the 11th of June 1832, re- 
ferred to in said bill of exceptions, be in like manner annexed to this 
case and considered as part thereof, and of the record: and it is ad- 
mitted to be an authentic general order, such as it purports to be, 
and was regularly published and issued to the army. 

“3. That the ‘General Regulations for the Army,’ printed and 
published by the war department in the year 1825, be in like man- 
ner annexed to this case, and considered as part thereof, and of the 
record: and it is admitted that the same are the regulations estab- 
lished by the president of the United States for the government of 
the army, and were published as such by his authority. 

“4, That the custom and usage of the army has always been to 
class the officers of the pay department among the officers of the 
general staff of the army. 

“5. That since the act of the 24th of April 1816 (6 Laws U. S. 
79), for the organization of the general staff, &c., it has been the 
invariable usage and practice of the treasury department, and of the 
proper accounting officers, to allow the pay and emoluments of ma- 
jors of cavalry to the assistant adjutants-general, to the assistant 
inspectors-general, to the deputy quartermasters-general, and to the 
topographical engineers ; and since the act of the 2d of March 1824 
(6 Laws U. 8. 553), to majors on ordnance duty, and to the quarter- 
masters.” 


Mr Justice Warne delivered the opinion of the Court. 

This is a writ of error from the district court of the United States 
for the district of Missouri, to have a judgment reversed, which was 
rendered for the United States, against the plaintiff in error. 

It was admitted on the trial, that the defendant had served as 
paymaster of the army, duly appointed as such, from the 24th April 
1816, to the 3ist May 1831. That the amount claimed from him 
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by the United States was the difference between the pay and emolu- 
ments allowed by the accounting officers of the treasury to the 
defendant, and the amount claimed.and retained by him during the 
period of his service. The defendant had retained the pay and 
emoluments allowed by law to officers of the general staff of the 
army, of the rank of major. Upon the trial, the defendant offered as 
evidence two army registers; one published by the adjutant and 
inspector-general of the army in August-1816, the other published 
in 1831, which had been delivered to himself and other officers of 
the army. In both, the officers of the pay department are arranged 
as belonging to or appertaining to the general staff of the army. He 
also offered as evidence a general order, issued by the major-general 
commanding in chief, dated at: head quarters of the army, adjutant- 
general’s office, Washington, the 11th June 1832; which directs, 
that the general staff is to include the officers of the pay department. 
These registers, and the general order, the court refused to allow to 
be read as evidence to the jury; and no further evidence being 
offered by the defendant, he moved the court to instruct the jury : 

Ist. That the defendant is entitled to the pay and emoluments 
allowed by law to the officers of the general staff of the army, of the 
rank of major; that is to say, the pay and emoluments allowed to 
majors of light dragoons by the act of congress of the 12th April 1808. 

2d. That if the jury find, from the evidence, that the defendant 
was, from the 24th April 1816 to the time of the statement of the 
account read in evidence, an officer in the general staff of the army; 
he is entitled, for the time he has served, to the pay and emoluments 
allowed by law to the officers of the general staff of the rank of major. 

The court refused to give the instructions; and instructed the jury 
that the defendant, in virtue of his office, was entitled only to receive 
the pay and emoluments of a major of infantry. 

These registers, however, and the general order of the major- 
general, with the general regulations of the army printed and pub- 
lished by the war department in the year 1825, have, since the writ 
of error was sued out, been admitted, by the consent of the attorney- 
general, to be a part of the original record, as if they had been referred 
to and stated in the bill of exceptions, and had been proved on the 
trial. And it is further admitted by the attorney-general and the — 
defendant’s counsel, that the custom and usage of the army have 
always been, to class the officers of the pay department among the 
officers of the general staff of the army; and that since the act of 
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the 24th April 1816, for the organization of the general staff, &c.; 
it has been the invariable usage and practice of the treasury depart- 
ment, and of the proper accounting officers, to allow the pay and 
emoluments of a major of cavalry to the assistant adjutants-general, 
to the assistant inspectors-general, to.the deputy quartermasters- 
general, and to the topographical engineers; and since the act of the 
2d March 1821, to majors on ordnance duty, and to the quarter- 
masters. . ; 

It is but proper, however, to remark, that the court did right in 
rejecting the registers and general order, when the defendant offered 
them as evidence on the trial. The registers are compilations issued 
and published to the army by the direction of the secretary at war, 
in the exercise of his official authority; and when authenticated by 
him, would be evidence of the facts, strictly so, they may contain ; 
such as the names of officers, date of commissions, promotions, resig- 
nations, and regimental rank, brevet and other rank, or the depart- 
ment of the army to which officers belong: but from none of these 
can an inference be drawn by a jury to establish the pay and emolu- 
ments of officers; as they are provided for by law, and must be deter- 
mined by the court when they are doubtful, and the subject of dis- 
pute in a suit between an officer and the United States. Nor can 
such registers be evidence of the correctness of any classification of 
the officers of departments into a general staff of the army: for 
though they are probably correct, being prepared by persons whose 
professional duty it is to be well informed upon.the subject, and who, 
from their familiarity with military science and the general arrange- 
ment of armies, are supposed to be expert interpreters of the acts of 
congress for the organization of our army; still, what officers are of 
the staff, or general staff, depends upon acts of congress, which are 
to be expounded by the courts, when an officer claims a judicial 
determination of his rights as to pay and emoluments, from his having 
been arranged as belonging to the staff. 

However, we are not now called on to say what officers make up 
the general staff, or what departments of the army may be assigned 
to it, or are comprehended in it by the acts of congress; nor is it 
necessary for the decision of this case, to deny that paymasters may 
not be arranged as of the staff, under the aet of the 2d March 1821. 
Considering the staff as a central point of military operations, whence 
should proceed all general orders for the army, the orders of detail, 
of instruction, of movement, all general measures for subsisting, 
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paying and clothing the army; and as the administrative organ of all 
supplies for the military service and land defence of the country: it 
seems to us, that paymasters, from their duties and responsibilities, 
should be classed with the general staff; and we presume it has 
been done under the act of the 2d March 1821, which, without being 
express upon the point, has rendered indeterminate the previous acts 
of congress fixing with certainty the officers composing the staff. 
Conceding, then, for the purposes of this argument, that paymasters 
are of the staff; does it strengthen the claim of the defendant to the 
pay and emoluments of a major of cavalry ? 

The position taken in favour of cavalry pay is, that paymasters, 
being of the general staff, are entitled, by the third section of the act 
of the 24th April 1816, to the pay and emoluments allowed by law 
to the officers of the general staff of the rank of major. The third 
section declares, “that regimental and battalion paymasters shall 
receive the pay and emoluments of majors,” without the additional 
words of cavalry or infantry. The ninth section of the same act se- 
cures to the several officers of the staff the privileges, pay and emolu- 
ments of the act of the 3d March 1813. By the third section of that 
act, the assistant adjutants-general, assistant inspectors-general, 
deputy quartermasters-general, and assistant topographical engineers, 
are declared to have the brevet rank and the pay and emoluments 
of a major of cavalry. These are the officers of the staff, upon an 
equality with whom, in regard to pay and emoluments, it is con- 
tended that paymasters are placed by the act of the 24th April 1816. 
The question depends entirely upon the construction of the acts of 
congress. Having examined them, we are of opinion, that congress 
meant, by the words “the pay and emoluments of major,” those of 
a major of infantry. 

It was urged, however, in the argument, against this conclusion, 
that congress, in referring to the pay of major.to fix that of paymas- 
ters, when there are different amounts of pay allowed to majors, 
according to the nature of the service, had reference to those whose 
duties are most analogous to that of paymasters, and who belong to 
the same branch of service. That paymasters belong to the staff of 
the army; and all officers of the staff who receive the pay of major, 
are allowed cavalry pay. That there wasa strong analogy between 
deputy quartermasters and paymasters, both being of the staff and 
disbursing officers, which raised a fair and strong presumption that 
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congress intended paymasters should receive the same pay and 
emoluments as deputy quartermasters, or majors of the staff. 

Upon these suggestions of analogy, we remark ; it will not be pre- 
tended, before the act of 1816 was passed, that any relation existed 
between paymasters and the officers of the staff receiving the pay of 
a major of cavalry, to enable the former to have their pay graduated 
by that standard. In all the acts of congress, providing for the ap- 
pointment of paymasters, whether they were regimental or district 
paymasters, or whether they were to be selected from the line of the 
army, or from citizens not of the army ; the pay was fixed in reference 
to the duties and responsibilities of the appointment, without refe- 
rerice to any connexion of paymasters with the staff, and without 
regard to any analogy of duty between paymasters and any officer 
of the staff. In truth, the only analogy existing between paymasters 
and any officer of the staff, is that to deputy quartermasters ; both 
being disbursing officers. 'The want of general analogy, then, shows 
that congress could not have been influenced in fixing the pay of 
paymasters by any such consideration ; and the particular analogy 
between them and a single class of officers, in a single point, is in- 
sufficient to sustain such a presumption. Besides, the act relied 
upon to establish the equality contended for, makes a difference be- 
tween paymasters and the officers of the staff, in regard to rank; 
enough of itself to account for the larger pay and emoluments al- 
lowed to the latter. They, havethe brevet rank of majors of cavalry, 
which is not given to paymasters; and to the latter the law allows 
norank. The language of the act of 1813, referred to in the ninth 
section of the act of 1816, is, that the assistant adjutants-general, 
assistant inspectors-general, deputy quartermasters-general, and to- 
pographical engineers, shall have the .“ brevet rank,” and the pay 
and emoluments of a major of cavalry. .The section of the act of 
1816, fixing the pay of paymasters, omits the words “ brevet rank.” 
As well might it be contended that they should have it, as that the 
words of cavalry should be added to the word major. One would 
do no more violence to rules for the construction of statutes than 
the other; but both would be in harmony with the principle applied 
in this instance, to give the paymasters cavalry pay. Rank of itself, 
in every service, is a good ground for a distinction in pay: and 
though it has not been followed, or has rather been abandoned in . 
ours, in favour of the brevet rank of officers in the line and staff, 
it should be presumed to apply to persons having rank, and those 
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who have none. Cavalry pay, then, having been. claimed on the 
ground of equal grade in the staff, the fact being otherwise ; nothing 
is left to sustain the claim. 

But it will be asked, by what ocnsiduetions is it determined that 
the pay and emoluments of paymasters are those of a major of in- 
fantry? We answer : first, that all the previous legislation of con- 
gress, from the earliest period of the government, and its. practice, 
give a rule which should be decisive of this question. The acts, 
from 1792 to the 2d March 1821, (the last upon the subject) show 
that congress, in determining at different times, the pay of paymas- 
ters, have always fixed it with reference to the pay of an officer in 
the line, with such additional compensation as was deemed to be a 
remuneration for increased duty and responsibility ; whether the 
selection was to. be made from subalterns of the army, or from citi- 
zens; and when the latter, where there was a deviation, it has been 
by giving a fixed monthly compensation. This uniformity of prac- 
lice certainly outweighs any presumption that can be raised from 
the ninth section of the act of 1816, that there was to be a sudden 
change of it in favour of staff pay: especially so, when the ninth 
section can only be received as providing for a certain officer, offi- 
cially designated in the act of 1813, and entirely independent of the 
third section of the act of 1816, which had already fixed the pay of 
paymasters. It would be very difficult to connect the two sections, 
the third and ninth, in any way, to bear upon each other; and the 
mistake in doing it has arisen’from going out of the statute, and en- 
grafting upon the intention of congress the exterior consideration 
that paymasters had been arranged under the general staff. 

Again, when the acts speak of regimental and battalion paymas- 
ters, these laws must necessarily refer to the existing composition of 
the army, whether it be made up of all, or one, of the different arms 
of defence ; and cannot, without great violence, be supposed to mean 
one of them not comprehended in the existing military establish- 
ments of the country. So also, when the law speaks of a major, the 
term is most naturally considered as having been used in reference 
to such officers of that rank, and of such regiments actually being 
of the army, or to the army as it exists; and when it is used with- 
out regimental designation, implies a major of infantry ; this arm of 
defence having been made the main bedy of modern armies. We 
think military men must so understand it ;. because, in this, as in all 
other cases where distinct parts form the minor portion, the larger 
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or main body is understood. without particular designation, and the 
minor requires it, to ascertain with certainty what part is referred to 
as spoken of. So that where the ninth section of the act of the 2d 
of March 1821, declares that there shall be fourteen paymasters, 
with the pay and emoluments of regimental paymasters ; and when 
to ascertain what the pay and emoluments are, we have to resort to 
the third section of the act of 1816, and thete find it to be those of 
a major: the law must mean a regimental and not a staff major, a 
major of infantry. Certainly it should not be tortured to mean a 
major of one of the arms of defence or kinds of regiment, of which 
there is none in the army. When the act of 1816 was passed, 
cavalry did not form a part of the army ; consequently no such rank 
as major of cavalry existed, by which the pay of paymasters. could 
have been graduated. But it was urged in argument, that there 
was such a thing as the pay of a major of cavalry, subsisting in 
legal contemplation. There was; but for no other purpose than as 
giving the standard of pay to certain staff officers. It is not proba- 
ble that congress, when fixing the pay of paymasters, referred to 
what only existed in contemplation of law; in preference to what 
existed in fact, to guide its determination. 

But another, and the only remaining consideration to which we 
shall allude, as decisive of the interpretation here given to the third 
section of the act of 1816, is the contemporaneous exposition and 
practice under it, by the accounting officers of the treasury, and acted 
upon by congress, when five years afterwards it re-organized.the pay 
department of the army. The ninth section of the act of the 2d of 
March 1821, to reduce and fix the military peace establishment, 
declares that there shall be one paymaster-general, with the present 
compensation, and fourteen: paymasters with the pay, &c. of regi- 
mental paymasters. This act, in reference to the paymaster-general, 
is positive in continuing the existing. compensation ; and the term 
regimental, applied to the paymaster, is to be taken in the sense in. 
which it is used in the act fixing the peace establishment, or to the 
kinds of regiment of which the army was to. be composed ; and as 
continuing the paymasters upon the footing they actually were, and 
had been for five years, in regard to pay and emoluments. Con- 
gress knew what these were, and cannot be supposed to have intend- 
ed to re-enact the law of 1816, with the construction of it here con- 
tended for ; in opposition to the practice of the,treasury department 
under it. 
Judgment affirmed. 
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MattrHew St Crarrk CLARKE, PLAINTIFF IN ERROR v. ConrRAD 
KownsLar. 


The circuit court were required to instruct the jury upon points of law growing out 
of allegations of facts, of which there was no evidence or proof. The refusal of the 
court to do so was correct. 


IN error to the circuit court of the United States for the county of 
Washington, in the District of Columbia. 


This case was argued by Coxe, for the plaintiff in error; and by 
Mr Dunlap, and Mr Key, for the defendant. 


The court, in their opinion, having decided that none of the 
questions which were argued, were presented by the evidence in 
the circuit court, the arguments of counsel on those questions are 
omitted. 


Mr Justice Story delivered the opinion of the Court. 

This is a writ of error to the circuit court of the District of Colum- 
bia for the county of Washington. 

Kownslar brought the original action in November 1832, against 
Clarke, upon the following letter of guarantee: “ Mill creek, Vir- 
ginia. Conrad Kownslar: Dear sir, if you will make James Miles 
of this city your agent, as you intimated to him, I will see your mo- 
ney paid in due course of sales. He asks five per cent commission ; 
and will take all intended for this market. He wishes an answer. 
Your obedient servant, Matthew St Clair Clarke. Washington, the 
27th of September 1828.” Kownslar received the letter ; and sent 
paper accordingly to Miles, between November 1828 and December 
1829 ; amounting (as the declaration avers) to the value of 8396 
dollars and 75 cents, part of which paper was afterwards returned : 
and upon the sales of the residue there remains due and unpaid (as 
the declaration avers) to Kownslar, the sum of 4238 dollars and 624 
cents, after deducting commissions : to recover which sum the action 
was brought. 

VOL. x.—4 H 











658 SUPREME COURT. 


[Clarke v. Kownslar.] 


At the trial, upon the general issue, a verdict was found for the 
plaintiff, upon which judgment was rendered in his favour ; and the 
present writ of error is brought to revise that judgment. Two bills of 
exceptions were taken, the second only of which is now before the 
court for consideration; excepting only so far as the evidence con- 
tained in the first is referred to in the latter, It appears from these 
bills of exceptions, that, at the trial, the plaintiff offered in evidence 
the letter of guarantee; and then the testimony of Miles, who 
proved that he was a commission merchant in the city of Washing- 
ton for the sale of paper and other aiticles of stationary ; that he 
received consignments of such articles from several persons, who were 
not in any manner secured or guarantied by any persons for their 
consignments; and also, further testified, that after the said letter 
was written, the plaintiff sent sundry packages of paper to him for 
sale; and that before he sent the same, he informed Miles that he 
had received the said letter from the defendant, and should send it. 
On cross-examination, he further proved a letter (dated November 
4th, 1828) accompanying the packages first sent ; and also, certain 
articles of agreement entered into between Clarke and the witness 
(dated the Ist of October 1828) ; both of which papers are in the 
record ; and that, after the said paper was received from the plain- 
tiff by Miles, the defendant (Clarke) knew of it; and was then, and 
afterwards, in the habit of inspecting the books kept by the witness, 
in which the paper, as received by the witness from the plaintiff, and 
the sales made thereof from time to time, as the same was received 
and sold, wereentered. He further testified, that on the 28th of April 
1830, he terminated his business as such commission merchant; made 
a general assignment of all his stock, books, &c. to the defendant, 
who took possession under the same of various articles then in the 
store of Miles; but never did take possession of, or exercise any con- 
trol over the paper so lying in his said store belonging to the plain- 
tiff; but the same was delivered to, and received by the plaintiff. 
The assignment was then introduced. 

These are all the facts stated in the first bill of exceptions. The 
second proceeded to state, that after the testimony so given, the plain- 
tiff proved, by Miles, that the usage and practice of commission mer- 
chants in the city of Washington was to sell either on credit or cash 
the articles consigned. But that as soon as the proceeds of sales are 
received by such commission merchant, he at once becomes respon- 
sible to the consignor for the proceeds, and is not entitled to any 
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credit for the same. He further gave in evidence the books of Miles, 
and two certain drafts for 1000 dollars each, with the indorsements 
and protests of the same. Each of these drafts was dated at Mill 
creek, October 31st, 1829, drawn on Miles, and payable to the order 
of Lewis Hoff, Esq. cashier ; one in ten days after date, the other in 
thirty days after sight, and were each accepted by Miles on the 5th 
of November of the same year. 

The plaintiff further offered to prove by Miles, and he testified, 
that when he accepted these drafts he had no funds from the col- 
lection of sales of the plaintiff’s paper ; but accepted the same in 
expectation of making such collections, which, however, he was 
not able to make. The defendant then gave in evidence certain 
letters of the plaintiff to Miles, dated on the 13th of May, and the 
17th of October 1829. The first letter, after speaking of paper sent, 
and of other paper of the plaintiff on hand, &c., added: “ you will 
please to send me a check for the amount you advised I should draw 
on you for at thirty days. By so doing you will have eight to ten 
days after date till it will be presented for pay.” The second, after 
asking for information by the bearer, how Miles comes on with the 
sale of his paper, &c. added: “ my draft, I presume, will be pre- 
sented soon. I hope you will not suffer it to be returned.” The 
plaintiff then read to the jury the account between him and Miles, 
showing the amount claimed in the suit. 

The defendant’s counsel then prayed the court to instruct the jury 
as follows: that if they shall believe from the said evidence, that ac- 
cording to the ordinary usage of the business of commission mer- 
chants in the city of Washington, in which Miles was engaged and 
in which he acted in receiving, selling and accounting for the paper 
consigned to him, no credit was allowed or given to such commission 
merchant; and that without the knowledge, privity or consent of 
the said defendant, the plaintiff drew upon Miles for the sums of 
money which he had received as the proceeds of said sales of his 
paper, so made by Miles, which drafts were payable at distant 
days or periods: that then such drafts, so drawn as aforesaid and ac- 
cepted by Miles, payable according to their tenor, amount to a credit 
given by the plaintiff to Miles; and that such credit, so given, con- 
stitutes a new agreement and discharges the defendant from his 
liability on his said letter of guarantee. The court refused to give 
the instruction as prayed ; and to this refusal the defendant excepted : 
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and the propriety of this refusal constitutes the sole point for our 
consideration. 

We give no opinion upon the instruction, as matter of law, be- 
cause We are of opinion that there was no evidence whatsoever before 
the jury, which called upon the court to give it; and that upon this 
account it was properly refused. There was no proof before the jury 
that Miles, at the time of the acceptance of the drafts, had any mo- 
ney in his hands, which he had received as the proceeds of the sales 
of the paper of the plaintiff. The drafts, being payable at future 
times, the mere acceptance of them by Miles, did not establish any 
such fact ; for it is a known and ordinary course of business for such 
acceptances to be made, not only when the acceptor has funds in 
his hands, but also when funds are expected to be received by him 
before the maturity of the drafts; and indeed often, for the accommoda- 
tion of the drawers when the acceptor, being a commission merchant, 
has the property on hand, out of the sales of which he expects to 
reimburse himself for the advance. The theory of the law, which 
supposes the acceptor to have funds of the drawer in his hands, is a 
theory mainly intended for the security of third persons, and leaves 
the transaction to be judged of between the parties themselves, ac- 
cording to the ordinary course of business between them. But with- 
out resorting to these considerations, the fair presumption would 
seem to be, in cases like the present, that drafts drawn payable at 
future periods, were designed to reach funds not yet received, but to 
be received at the maturity of the bills. The present case, however, 
does not stand upon presumptions. Here is positive proof from Miles 
(who seems to have been the only witness in the case), that at 
the time he accepted the bills he had no funds in his hands, but that 
he expected to make collections, which however he did not make. 
And the written documents in no shape shake his testimony. In- 
deed, a part of the very instruction, as framed, seems founded upon 
the credibility of that testimony. So that we do not perceive how, 
consistently with the rules of law, the instruction could be given; as 
there was no evidence before the jury conducing to prove the facts 
on which it was founded. 


The judgment is therefore affirmed, with six per cent damages and 
costs. 


This cause came on to be heard on the transcript of the record 
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from the circuit court of the United States for the District of Colum- 
bia, holden in and for the county of Washington, and was argued by 
counsel ; on consideration whereof, it is adjudged and ordered by this 
court, that the judgment of the said circuit court in this cause be, and 
the same is hereby affirmed, with costs and damages at the rate of 
six per centum per annum. 
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Tue Mayor, ALDERMEN AND INHABITANTS OF New ORLEANS, ap- 
PELLANTS V. THE UNITED STatTEs. 


The United States alleged, by a petition presented to the district court of the United 
States for the district of Louisiana, that by the treaty of cession of the late pro- 
vince of Louisiana, the United States succeeded to all the antecedent rights of 
France and Spain, as they then were, in and over the province, the dominion and 
possession thereof, including all lands which were not private property ; and that 
certain lots and vacant lands in front of the city of New Orleans, which the peti- 
tion asserted passed to the United States by the cession, had, by an ordinance of the 
city, been directed to be sold for the use of the city. The petition prayed that the 
city of New Orleans should be perpetually enjoined from selling the same, or doing 
any other act which shall invade the rightful dominion of the United States over 
the said land, or their possession of it. The city of New Orleans claimed the 
ground ; which lies between the line of the front houses of the city and the river 
Mississippi: First, as having been left by the king of France as quays for the use 
and benefit of the city. Seeond, because if since the foundation of the “city the 
space of ground became wider ae was necessary for the use of the city as quays, 
it was occasioned by alluyial deposits in front of the city, in consequence of works 
erected by the inhabitants at the expense of the city to advance the levee in front 
on the river. Third, because by the laws of Spain, in force when the alluvions 
were formed in front of the city, such formations belonged to the inhabitants of 
the cities; who may dispose of the same as they may think convenient, on their 
leaving what is necessary for the public use. ‘The district court of Louisiana or- 
dered the perpetual injunction as prayed ; and that decree was reversed on appeal. 

In order to dedicate property for public use, in cities and towns and other places, it 
is not essential that the right to use the same shall be vested in a corporate body. 
It may exist in the public, and have no other limitation than the wants of the 
community at large. 

The principles upon which the case of the city of Cincinnati v. White, 6 Peters 431, 
and the case of Barclay and others v. Howell, 6 Peters 498, were decided, exam- 
ined and affirmed. 

If buildings had been erected on lands within the space dedicated for public use, or 
grants of part of the same have been made by the power which had authority to 
make, and had made a dedication of the same to public use ; the erection of the build- 
ings and the making of the grants would not be considered as disproving the dedi- 
cation, and the grants would not affect the vested rights of the public. 

The question is well settled at common law, that the person whose land is bounded 
by a stream of water which changes its course gradually by alluvial formations, 
shall still hold the same boundary, including the accumulated soil. No other rule 
can be applied on just principles. Every proprietor whose land is thus bounded, 
is subject to loss by the same means which may add to his territory : and as he is 
also without remedy for his loss in this way, he cannot be held accountable for his 
gain. This rule is no less just when applied to public, than to private rights. 

It would be a dangerous doctrine to consider the issuing of a grant, as conclusive 
evidence of a right in the power which issued it. On its face it is conclusive, and 
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cannot be controverted; but if the thing granted was not in the grantor, no right 
passes to the granteee. 


APPEAL from the district court of the United States for east Lou- 
isiana, 

On the 3d day of March 1825, the attorney of the United States 
for the eastern district of Louisiana, filed a petition in the district 
court, stating that the mayor of the city of New Orleans, in pursu- 
ance of an ordinance of the city council thereof to that effect, had 
advertised for sale in lots, the vacant land included between Ursu- 
line, Levee and Garrison streets, and the public road in the city of 
New Orleans; and also the vacant land included between the custom- 
house, Levee and Bienville streets, and the public road in the same 
city. 

That. by the treaty of cession of -the late province of Louisiana to 
the United States, they succeeded to all the antecedent rights: of 
France and Spain, as they then were in and over the province, the 
dominion and possession thereof, including all lands which were not 
private property; and that the dominion and possession of the vacant 
lands endeavoured to be sold by the city council had, ever since the 
discovery and occupation of the province by France, remained vested 
in the sovereign, and had not, at any time prior to the date of the 
treaty, been granted to the city of New Orleans. 

“Wherefore, inasmuch as the said attempt of the said city council 
to sell the lands as private property, is an invasion of the rightful 
dominion and possession of the United States in the premises,” the 
petition prays that the mayor, aldermen and inhabitants of New 
Orleans may be summoned to appear and answer the petition ; and 
in the meanwhile that they may be inhibited by injunction from 
proceeding further in the said attempt or from doing any act to in- 
vade the rightful dominion and possession of the United States in 
the’said land ; and that after due proceeding the injunction be made 
perpetual ; and also for all other suitable and needful relief. 

The district judge ordered an injunction, according to the prayer 
of the petition. In December 1827, the corporation of New Orleans 
filed an answer to the petition of the United States, which, after the 
usual reservations, denied all the material facts and allegations in the 
petition ; and positively denied that the dominion and possession 
of the pretended vacant land, which the respondents had offered 
to sell, by an ordinance of the city council, “ was, or did (at the time 











664 SUPREME COURT. 


[New Orleans v. The United States. ] 
of the treaty of cession to the United States) remain, vested in either 
the king of Spain or the sovereign of France, either as vacant land, 
or under any other denomination, and that the same passed as such 
to the United States.” 

The answer prayed that the petition should be dismissed, and the 
injunction dissolved. 

In December 1829, the corporation of New Orleans filed a sup- 
plemental answer to the petition of the district attorney of the United 
States; in which they ask leave to add the following pleas to those 
contained in their original answer. They say that the inhabitants 
of the city of New Orleans are the true and lawful proprietors of the 
property. 

1. Because all the space of ground which exists between the front 
line of the houses of the city and the river Mississippi, was left by 
the king of France, under the name of quays, for the use and benefit 
of the said inhabitants; as appears by authentic copies of the original 
plans of the foundation of the city. 

2. Because if since the foundation of the city of New Orleans the 
space became wider than was necessary for public use, and for the 
quays of the city ; it was in consequence of an increase formed by 
alluvion in the greatest part of the front of the city, and the works 
which were successively made, from time immemorial, by the inha- 
bitants of the city at their expense, to the levee in front thereof, to 
advance it nearer to the river than it was formerly. 

3. Because, by the laws of Spain which were in force at the time 
the alluvions were formed, and said works were made, alluvions 
formed by rivers in front of cities belonged to the inhabitants thereof; 
who may dispose of the same as they think convenient, on their 
leaving what is necessary for the public use. 

Further they say, the vacant lots claimed in the petition are worth 
the sum of at least sixty thousand dollars, of the property and disposal 
of which the respondents cannot be deprived, unless they were pre- 
viously indemnified therefor by the government of the United States. 

The United States, in December 1830, filed a replication to these 
pleas, dénying all the allegations contained in the answer, and the 
supplemental answer to the petition. 

The case was afterwards submitted to a jury; but on the jury not 
being able to agree, they were discharged by the court, with the 
consent of the parties. Afterwards, the trial by jury being waived 
by consent, the case was submitted to the court upon statements of 
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facts prepared by the parties; and on the 18th day of June 1831, the 
district court made a decree in favour of the United States, being of 
“opinion that the defendants had not exhibited sufficient evidence to 
support their title to the premises in dispute ;” and decreed, that the 
injunction of the United States be made perpetual. 
The corporation of New Orleans prosecuted an appeal to this court. 


The statement of facts exhibited, as proved by the United States, 
contained : 

1. A reference to proceedings before the commissioners of the 
United States, under the acts of congress relating to the adjusting of 
land claims in Louisiana, relative to certain claims of lands within 
the property asserted to belong to the corporation of New Orleans ; 
which claims had afterwards been confirmed by congress. 

2. A grant for a part of the land to Francisco Loiteau. The par- 
ticulars of the claims, referred to in No. 1, and of the grant to Loi- 
leau, are stated in the opinion of the court. 

3. Evidence that on the ground the United States, in 1819, erected 
a building for a customhouse, in which the courts of the United 
States are held: that previous to 1793, the Spanish government had 
erected on part of the ground two buildings; one used as a custom- 
house, at the time of the cession; the other as a tobacco warehouse: 
that a portion of a brick house still existed on the lot granted to 
Francisco Loiteau: that the corporation had erected water-works on 
part of the ground, which are rented to individuals: barracks for the 
accommodation of the garrison of New Orleans were placed on the 
ground by the French government in 1757, which existed and were 
occupied at the time of the cession. 

4. An act of congress of 1812, granting to the city of New Orleans 
a lot of ground in the city: an act of 3d March 1822, entitled “an 
act supplemental to an act entitled an act authorizing the disposal | 
of certain lots of ground in the city of New Orleans and town of 
Mobile,” which was alleged to have been passed at the instance of 
the corporation of New Orleans. 

5. A copy of proceedings before the commissioners of the United 
States on certain claims of the corporation of New Orleans relative 
to part of the ground. 

6. An ordinance of Don Alexander O’Reilly, dated the 22d Feb- 
ruary 1770. This decree designates the city properties “ of the city 

.VoL. X.—4 1 
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of New Orleans,” but does not include in’ the same the property in 
controversy. 

7. The mayor, aldermen and inhabitants derive a large revenue 
from duties imposed on vessels and boats moored at the Levee, in 
front of the city of New Orleans. It amounted, during the year 
1830, to 30,000 dollars. And a duty has always been collected by 
the municipal authorities of New Orleans, on vessels moored at the 
Levee, since the promulgation of the ordinance of O’Reilly, above 
referred to. 

On the part of the corporation of New Orleans, the following 
statement of facts, and also the documents annexed to the same, 
were filed in the cause: 

1. From time immemorial, both before and subsequently to the 
cession of Louisiana to Spain, there has existed, for the convenience 
of commerce, both in the towns of France and in those of the French 
colonies, situated on navigable streams or on the sea-shore, a vacant 
space between the first row of buildings and the water’s edge ; which 
vacant space is generally termed a quay, and is destined for the re- 
ception of goods and merchandize imported or tobe exported. These 
quays are of various dimensions, regulated in seaports by commer- 
cial operations and convenience, and in those situated on rivers, both 
by the above considerations and by that of the encroachments which 
“the rivers may make on their banks. 

2. Nevertheless, the government, or municipal authorities of 
those places, frequently permit buildings, intended for purposes of 
public or private convenience, such as market-houses, fountains, 
baths, coffee-houses, &c., &c., to be erected on part of those quays. 

3. Towns in the French colonies have never been incorporated, 
like those of the United States ; they are founded in virtue of orders 
emanating from the government, or from the minister of the marine, 
and transmitted to the governors of the colonies; and their adminis- 
tration was confided to intendants, who had authority to enact the 
necessary police regulations. 

4. The governors of colonies, on receiving these instructions, 
issued their orders to the chief engineer of the colony, or, in default 
of such officers, to a surveyor, to draft a plan of the projected town. 
This engineer, or surveyor, drafted the plan and signed it, with men- 
tion of the place and day, month and year, when it was completed. 
This plan, thus signed and dated, was delivered over to the governor, 
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and lots and squares were granted or sold out to individuals, with 
reference to it. 

5. The chief engineer was an officer of the royal corps of en- 
gineers, and performed the duties both of military and civil engineer. 

6. For a number of years before the revolution, there has existed 
in France, an office attached to the navy department, in which all 
manuscript plans and maps of the Fretich colonies, or their cities, 
forts, fortifications, &c. were deposited. ' 

7. All the land on the banks of the Mississippi, in Lower Louis- 
jana, is alluvial. This river is subject to annual and periodical rises, 
and unless its waters were confined within the channel by strong 
embankments, they would overflow all the adjoining land until they 
fell and retired within the bed of the river; that is to say, during 
about five or six months ineach year. But for these dykes, or levees 
as they are here called, the construction and maintenance of which 
cost the inhabitants, who are, and have always been, liable to the 
performance of this duty, a great deal of money and labour, the 
whole country bordering on this part of the Mississippi, would be 
uninhabitable during the spring and summer. 

8. During this rise, the Mississippi is continually effecting changes 
in its banks; it undermines them in the bends, and carrying off the 
earth which it detaches, deposits it on the points; so that in many 
parts of these bends, as soon as the waters fall and return to their 
accustomed bed, the land on the margin being deprived of support, 
gives way, falls into the stream, disappears, and is carried down by 
the current until it is united to the bank at some lower part of the 
river. 

9. For these reasons, it is an almost universal usage among per- 
sons dwelling on the banks of the river, to build their houses at a 
sufficient distance from its margin, to allow space for the construc- 
tion of new levees, and to furnish new public roads, without being 
compelled to remove their houses and other buildings whenever the 
levees and roads are carried off by the stream. 

10. Under the French and Spanish governments, the vacant space 
between the first row of buildings and the margin of the Mississippi, 
always existed ; it never was divided into squares and lots. The 
streets of the city have never been laid off, or continued from said 
row of houses to the river. It was only in 1818, that the corpora- 
tion caused the said streets to be prolonged as far as the Levee. 

11..Under the Spanish government there was, on this vacant 
space, near the river, a wooden market-house, constructed by the 
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of New Orleans,” but does not include in’ the same the property in 
controversy. 

7. The mayor, aldermen and inhabitants derive a large revenue 
from duties imposed on vessels and boats moored at the Levee, in 
front of the city of New Orleans. It amounted, during the year 
1830, to 30,000 dollars. And a duty has always been collected by 
the municipal authorities of New Orleans, on vessels moored at the 
Levee, since the promulgation of the ordinance of O’Reilly, above 
referred to. 

On the part of the corporation of New Orleans, the following 
statement of facts, and also the documents annexed to the same, 
were filed in the cause: 

1. From time immemorial, both before and subsequently to the 
cession of Louisiana to Spain, there has existed, for the convenience 
of commerce, both in the towns of France and in those of the French 
colonies, situated on navigable streams or on the sea-shore, a vacant 
space between the first row of buildings and the water’s edge ; which 
vacant space is generally termed a quay, and is destined for the re- 
ception of goods and merchandize imported or tobe exported. These 
quays are of various dimensions, regulated in seaports by commer- 
cial operations and convenience, and in those situated on rivers, both 
by the above considerations and by that of the encroachments which 
“the rivers may make on their banks. 

2. Nevertheless, the government, or municipal authorities of 
those places, frequently permit buildings, intended for purposes of 
public or private convenience, such as market-houses, fountains, 
baths, coffee-houses, &c., &c., to be erected on part of those quays. 

3. Towns in the French colonies have never been incorporated, 
like those of the United States ; they are founded in virtue of orders 
emanating from the government, or from the minister of the marine, 
and transmitted to the governors of the colonies; and their adminis- 
tration was confided to intendants, who had authority to enact the 
necessary police regulations. 

4. The governors of colonies, on receiving these instructions, 
issued their orders to the chief engineer of the colony, or, in default 
of such officers, to a surveyor, to draft a plan of the projected town. 
This engineer, or surveyor, drafted the plan and signed it, with men- 
tion of the place and day, month and year, when it was completed. 
This plan, thus signed and dated, was delivered over to the governor, 
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and lots and squares were granted or sold out to individuals, with 
reference to it. 

5. The chief engineer was an officer of the royal corps of en- 
gineers, and performed the duties both of military and civil engineer. 

6. For a number of years before the revolution, there has existed 
in France, an office attached to the navy department, in which all 
manuscript plans and maps of the French ooteutnn, or their cities, 
forts, fortifications, &c. were deposited. 

7. All the land on the banks of the Mississippi, in Lower Louis- 
iana, is alluvial. This river is subject to annual and periodical rises, 
and unless its waters were confined within the channel by strong 
embankments, they would overflow all the adjoining land until they 
fell and retired within the bed of the river; that is to say, during 
about five or six months ineach year. But for these dykes, or levees 
as they are here called, the construction and maintenance of which 
cost the inhabitants, who are, and have always been, liable to the 
performance of this duty, a great deal of money and labour, the 
whole country bordering on this part of the Mississippi, would be 
uninhabitable during the spring and summer. 

8. During this rise, the Mississippi is continually effecting changes 
in its banks; it undermines them in the bends, and carrying off the 
earth which it detaches, deposits it on the points; so that in many 
parts of these bends, as soon as the waters fall and return to their 
accustomed bed, the land on the margin being deprived of support, 
gives way, falls into the stream, disappears, and is carried down by 
the current until it is united to the bank at some lower part of the 
river. 

9. For these reasons, it is an almost universal usage among per- 
sons dwelling on the banks of the river, to build their houses at a 
sufficient distance from its margin, to allow space for the construc- 
tion of new levees, and to furnish new public roads, without being 
compelled to remove their houses and other buildings whenever the 
levees and roads are carried off by the stream. 

10. Under the French and Spanish governments, the vacant space 
between the first row of buildings and the margin of the Mississippi, 
always existed ; it never was divided into squares and lots. ‘he 
streets of the city have never been laid off, or continued from said 
row of houses to the river. It was only in 1818, that the corpora- 
tion caused the said streets to be prolonged as far as the Levee. 

11. Under the Spanish government there was, on this vacant 
space, near the river, a wooden market-house, constructed by the 
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cabildo, (council) between St Anne and Dumaine streets. This 
building was demolished by the corporation, and the present market- 
house constructed on the same spot. 

There was, also, on this square, and adjoining to the Levee, be- 
tween Dumaine and St Philip streets, a wooden building, belonging 
to Mr Arnaud Magnon, who had erected it in virtue of an authori- 
zation from the Spanish governor. This same Magnon .had, with 
the permission of the cabildo, built, near the same spot, and lower 
down than his house, between the river and the Levee, and on an 
alluvion then recently formed, a large shed, or scaffold, which he 
used as a workshop, he being a ship-builder. 

There were, also, on this part of the bank, at the foot of the Levee, 
in front of the public square, several small wooden cabbins, which 
the cabildo had permitted individuals to erect there, after the fire of 
1798, who were subject to the payment of a small annual rent, for 
the be'iefit of indigent orphan children. These huts were destroyed 
after the cession of Louisiana to the United States, and at the in- 
stance of the corporation. 

There were, also, on this vacant ground, under the Spanish govern- 
ment, Ist, a wooden building, between customhouse and Bienville 
streets, which was used as a customhouse ; 2d, a large storehouse, 
also of wood, near the said customhouse, in which the tobacco (of 
which the government had a monopoly) was stored. This store- 
house did not exist at the time the United States took possession of 
the country. The customhouse, which was in a very bad condi- 
tion, was abandoned at that time, and the United States custom- 
house was established, at the time of the cession, in a small build- 
ing situated on a portion of the ground occupied by the old royal 
storehouses, between Dumaine and St Philip streets. 

12. Before the cession of this country to the United States, this 
vacant space, throughout the whole extent of the front of the city, 
was used by the public. It was, at that time, covered with grass 
and weeds, and the horses and cattle of citizens were sent to pasture 
upon it. Since the cession, and since the increase of the commer- 
cial business of the city, the vegetation has disappeared, but the in- 
habitants of the city have, particularly since the cession, continued 
to use the greater portion of this space for the transportation, lading, 
and unlading of goods, and as a place of deposit for materials, &c. 
The streets, running at right angles to the river, were prolonged by 
the corporation as far as the Levee, and this prolongation was exe- 
cuted and kept up at their expense. In 1818, they made, and have 
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since kept in repair, at their own expense, a new street, or high 
road, on that large open space at the foot of the Levee, and through- 
out its whole extent. 

13. Under the Spanish government the inhabitants possessed the 
commons all around the city; a part of which they appropriated to 
various uses. Governor Carondelet, at the request of the cabildo, 

caused a plan of it to be prepared by the surveyor-general, Laveau 
Trudeau, which was not finished until~the year 1798; a copy of 
which plan is annexed to the proceedings in this cause. 

14. The levee in front of the city has always been made and kept 
in repair by the inhabitants of New Orleans, In 1805, this levee 
was generally, throughout its whole extent, three and a half feet 
high, from fifteen to twenty feet broad at top, and widening towards 
the basis. 

15. Before the year 1815, this levee was undermined in many 
places by the river, and threatened to fall in. In order to prevent 
this accident, which would have compelled the corporation to make 
a new one nearer the houses, and consequently on the vacant space, 
they caused, at their own expense, carpenter’s work, to a large 
amount, to be done in front of the levee ; by means of which it was 
put in the strong and solid state in which it now is. The point at 
which this work was most required, and where most of it was per- 
formed, was between St Louis and Toulouse streets; where the 
soil on which the levee rested was so much undermined by the cur- 
rent, that the water sprung up through it in large quantities, and 
the owners of the houses in that quarter feared that their founda- 
tions would give way. The works above mentioned arrested the 
progress of a danger which was so justly apprehended. 

16. Since the taking possession of Louisiana by the United States, 
an alluvion has been, and_is_ still continually forming in the river 
Mississippi, in front of the city of New Orleans ; particularly t towards 
the upper end and lowerextremities of the city. These alluvial 
formations are re exhibited, together with ‘the streets made in 1818, in 
the plans draughted by Joseph F Pelie, city surveyor; and which are 
annexed to the record. — 

17. In consequence of works ordered by, and performed at the 
expense of the corporation, the levee in front of the city is now, in 
the upper part of the city, one hundred and forty feet wide ; in the 
centre of the city from sixty-six to eighty feet wide. These augmen- 
tations have been made without encroaching on the vacant space 
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between the street opened in 1818 and the water’s edge, on the al- 
luvial soil since formed on the outside of the levee. 
‘18. Parts of this vacant space might be disposed of to individuals 
without at all interfering with the public use of it, or with the load- 
ing or unloading of goods, the levee, as it now is, being amply suffi- . 
cient for all these purposes. 

19. There are two copies of plans of the city annexed to the re- 
cord ; the one made in 1724 by Mr De Panger, and signed by him; 
the other made in 1728 by Mr Nicholas Broutin ; on both of which 
the vacant space, the subject of the present controversy, is designated 
by the name of quay. The former of these plans is not authenti- 
cated ; the latter is authenticated, according to all the forms required 
in France for the authentication of copies of acts or instruments in 
foreign countries. These two copies of plans are taken from copies 
deposited among the archives of the city since the end of the year 
1819 ; and which Moreau Lislet, Esq. counsellor at law for the cor- 
poration, had caused to be obtained from the office of plans and maps 
of the French colonies attached to the department of the navy, and 
of French colonies. Nicholas Broutin was the engineer of the king 
of France in Louisiana. 

20. Authentic copies of various instruments, by which lots situated 
in front of the city were granted or sold, under the French govern- 
ment, before the cession to Spain, and in which they are designated 
as situated on the quay, or fronting the quay. 

21. A plan which is found in the work of Peré Charlevoix, the 
Jesuit, entitled “ History of New France, with the historical journal 
of a voyage, undertaken by order of the king, in North America,” 
published at Paris in the year 1724, in three volumes, in quarto, vol. 
2, p. 423; in which also, the vacant space, the subject of the present 
controversy, is denominated a quay. 

22. The laws of France, and of its colonies, prevailed in Louisi- 
ana from the first settlement of the colony until the 25th of Novem- 
ber of the year 1769; when Alexander O'Reilly, captain-general, 
invested with full powers for that purpose by the king of Spain, 
abolished them, and substituted in their stead the laws of Spain ; 
which were in force at the time this suit was instituted. 

23. Three works, entitled “ Histoire de St Dominique, par Mo- 
reau de St Mary,” in two volumes, in quarto; “Histoire de la 
Nouvelle France, par le Pere Charlevoix,” three volumes, in quarto; 
and “ History of Louisiana, by Francois Xavier Martin,” in two 
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volumes, in octavo, are admitted to be works of accuracy and authen- 
licity, on the subjects of which they treat; and may be referred to 
as evidence in this cause. 


The case was argued by Mr Webster, and by Mr Livingston, for 
the appellants ; and by Mr Butler, attorney-general, for the United 
States. 

A printed argument, prepared by the counsel for the appellants in 
New Orleans, was also laid before the court. 


The appellants insisted : 

1. Upon the original plans of the city, as made by the king of 
France at its foundation in the years 1724 and 1728 ; from which it 
appears that the space of ground in question, to its whole extent, 
was designated as quays or wharves. 

2. The concurrence in this fact of every plan of the city now ex- 
tant having any semblance of authority, as that of Charlevoix’s 
History, and the absence of any document that gives a contrary, 
or that does not give this destination to it. 

3. The uninterrupted possession and enjoyment of the land, as 
common, by the inhabitants of the city, from the years 1724 and 
1728 up to the commencement of this suit. 

4, That all the lots and squares of the city have been sold or 
granted in reference to the plans before mentioned. This fact, ad- 
mitted in clear and unqualified terms » might be considered as deci- 
sive of the case. 

5. The universal understanding, of the highest officers of the 
French government in the colony, and the notaries and persons en- 
gaged in the purchase and transfer of property, as exhibited in the 
various acts and documents, found in the record, and the repeated 
acts of the Cabildo or city council, exercising ownership and juris- 
diction over the land. 

6. That the streets of the city were never continued through this 
space to the river until the year 1818, when it was done by the cor- 
poration. It continued entirely vacant for public use as commons of 
the city. 


Mr Webster, for the appellants. 
The United States claim in this case the exclusive right over the 
property described in the proceedings, by virtue of their sovereignty ; 
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and as succeeding to the sovereign rights of the kings of Spain and 
of France, over the territory of Louisiana, before the treaty of ces- 
sion. They claim this as ungranted or vacant land ; and as such 
that it passed to the United States by the treaty. While they do not 
deny that it may be subject to certain uses by the inhabitants of the 
city of New Orleans; they do deny that these uses have given any 
right of property in the soil, or authorized any interference with it, 
so as to change or affect it in any manner. 

This is opposed by the appellants. They assert this property to 
be exclusively theirs ; and that it was the property of the corpora- 
tion of New Orleans, before the United States acquired the territory 
of New Orleans. That it was theirs by its having been a part of 
the city of New Orleans, from the first establishment of the same, by 
dedication; when the place was first laid out by those who were pro- 
prietors of the whole soil: by possession ever since: and that if it 
had become enlarged by the addition of alluvion deposits, the ad- 
ditions, under the laws of France and of Spain, before the cession, and 
by the jaw of the United States, since the treaty, are the property of 
the corporation. 

The position of New Orleans, and the peculiar character of the 
river Mississippi, make such additions from alluvion deposits frequent 
and extensive. The sinking of a frame of lumber, at the expense 
| of the inhabitants of New Orleans, at a particular place in the river, 
opposite to the city, for the protection of the ground, has contributed 
to the rapid and extensive enlargement of the opén space in front of 
the city. This enlargement has placed the levee, used for the pur- 
poses of trade, further in advance of the city and has left the 
\ ground, now in controversy, in such a situation a8 fiot to be required 
for the uses of commerce. The corporattén of New Orleans, there- 
fore, proposed to sell and dispose of it, to be occupied and improved 
by those who may desire to purchase it. So fully is it manifested 
that for commercial or any other public purposes large portions of 
the property are no longer required ; that it has, since the commence- 
ment of this suit, been sold by agreement between the United States 
and the corporation ; and the proceeds of the sale, nearly one mil- 
lion of dollars, may belong to the successful party in this appeal. 

But the question to be settled in the case before the court, on the 
proceedings in the district court of Louisiana, is not whether the cor- 
poration of New Orleans has a right to use the property. It is the 
question, whether by the treaty of cession, the United States acquired 
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a right to the same, as having had transferred to them the sovereign 
tights of Spain, and afterwards of France over the territory. This 
is the right asserted by the petitioner, and put in issue by the answers 
and pleas. 

The United States contend, that if the right of dominion did re- 
main in the sovereigns of Spain and France, during the time the 
country was held by them, the property having been especially dedi- 
cated to public uses: by the cession the same became vested in the 
sovereignty of the United States, subject to those uses ; and the use, 
not destroying or affecting the right of the United States to the land, 
passed, by the act of congress incorporating the city of New Orleans, 
to the corporation. 

The statement of facts on the part of the corporation, makes a 
complete case for them. The land claimed by the United States 
appears to have been designated for the use of the city ever since it 
was founded. The plans referred to show that there was always an 
open space fronting on the river, and the uses of it were only such 
as were consistent with the public use. A customhouse ; a parade 
ground for the military ; barracks for the soldiers, were erected upon 
it. These were permitted ; but they did not destroy the title of the 
citizens to it, nor did such uses convert it into-public domain. The 
easements thus permitted might have been revoked. It is stated 
that a markethouse, erected of wood, was taken down by the cor- 
poration, and replaced by one of brick. 

The city of New Orleans was bound to support the exterior levee, 
and this has always been done at the expense of the inhabitants. 
This expense has always been considerable. The United States 
have never been called upon to do this. 

All the facts of the case show that the situation of the streets of 
New Orleans; the general conformity of the plan to the plans of 
other French cities ; and the principles of the civil law, which apply 
in such cases, have full force in the present question. 

In the 19th division of the statement of facts it appears that in 
1724 and 1728 plans of the city were made, and on both of which 
the ground now claimed by the United States is designated as quays. 
One of these plans, that of 1728, has been recently obtained from 
France. It shows such a dedication to public uses as brings the case 
within all the principles established by this court in the Cincinnati 
case, and in the Pittsburgh case, reported in 6 Peters’s Rep. The 
binding force of such plans is shown in 1 Starkie on Evidence 169. 

VOL. X.—4 K 








674 SUPREME COURT. 


[New Orleans v. The United States. ] 

The ownership of property may be public, and the use private. 
The decision of this court in the case of the Dartmouth College, 
established this. If it should be decided that the United States might 
have a customhouse on this ground, or a parade ground ; this will 
not sanction a claim to the property, or a right to sell it for the benefit 
of the United States. Have the United States a right to divert the 
property from the use for which it was dedicated, to enrich their 
treasury ? 

It appears that the dedication of land-to public uses is an estoppel 
of all subsequent claim to it, as well by the civil law as by the com- 
mon law of England. French Pandects, art. 15, 28; 3 Martin’s 
Rep. 296, 303, 304; 11 Martin’s Rep. 660. 

The sovereignty of Spain over this property existed before the 
cession, for the sole purpose of enforcing the uses to which it was 
appropriated. This right, and the obligations imposed upon it, be- 
came vested in the state of Louisiana, and did not continue in the 
United States after the state was formed. Acquiesced in by the 
United States, under the treaty, in the first instance ; it necessarily 
afterwards passed to the state. The United States cannot now 
enforce this use, and could not take the quay and dispose of it; and 
unless this can be done, there is nothing to support this action. The 
preservation and the enforcement of the use must be by the state 
government. By the act of congress incorporating the city of New 
Orleans, all the use of the property became vested in the city. 

The petition presented to the district court does not recognise any 
trust. It asserts a full and sovereign right to the whole land; and 
if this court shall confirm the decree of the inferior court, the United 
States will hold it discharged from all trusts. 


Mr Butler, attorney-general, for the United States. 

The nature and object of the suit have been misapprehended by 
the opening counsel. It is not a suit in equity. The suit was com- 
menced by petition and not by bill; process of subpoena was not 
prayed; nor were any of the proceedings in the cause on the equity 
side of the court. 

The object of the suit was to prevent the city corporation from 
selling the premises in question ; and not, as the counsel supposed, to 
recover possession. The United States were themselves in possession ; 
and the action brought by them (which was in many respects an- 
alogous to an injunction bill) is well known to the civil law as a 
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prohibitory interdict ; the nature and purpose of which are well ex- 
plained in Livingston’s answer to Mr Jefferson in the case of the 
New Orleans Batture. 5 Hall’s Am. Law Jour. 270, 271, 272, 273. 

The learned counsel for the city is also mistaken in supposing, 
that in order to maintain the decree appealed from, the United States 
must show that they have an absolute title to the lands in dispute, 
freed from any servitude or public use ; such a title as to authorize 
the government to sell these lands, and to apply the proceeds at plea- 
sure. The particular nature of their title was not stated in the peti- 
tion. The averments were, no doubt broad enough to cover the 
absolute ownership of the premises; and in one of the aspects in 
which he should present the case, he would endeavour to show that 
the United States were the absolute owners; but it did not necessa- 
rily require such a title to maintain the petition. On the contrary, 
the averments contained in it would be sufficiently satisfied, and the 
plaintiffs would be entitled to the relief sought, if it were shown, 
either Ist. That the United States held the absolute ownership ; or, 
2d. That they held the title to the soil though charged with a ser- 
vitude for the benefit of the inhabitants of the city, or of the public 
generally ; or $d. That the United States were entitled to a servi- 
tude in the lands, the title to the soil being in the city corporation : 
because in either of these three cases the attempt of the city to dis- 
pose of the lands in absolute ownership to individuals, without the 
consent of the United States, was an encroachment on their rights. 
The prohibitory interdict was an appropriate remedy for either of 
these three cases ; and if it should appear that either had been made 
out, then the injunction by which the city was prohibited from sell- 
ing these lands as private property, for its own exclusive benefit, was 
properly made perpetual. 

The decree of the court below does not specify the particular 
ground on which it proceeded ; and no explanatory opinion was de- 
livered by the judge. If it can be shown that the United States 
have any such title in the soil, or to the use of the premises, as to 
make it inequitable for the city to proceed in its attempt to sell, then 
the decree must be affirmed. If this court should be of opinion that 
only a qualified title is shown by the United States, it could say so 
in its decree of affirmance ; and thus protect the rights of all other 
parties. The real question in the case, therefore, is, have the United 
States such right in the soil or to the use of the premises, as to en- 








676 SUPREME COURT. 


[New Orleans v. The United States.] 
title them to a decree probibiting the absolute sale by the city cor- 
poration ? 

In support of the affirmative of this question, it is contended : 

1. That the corporation of New Orleans has no title whatever to 
the soil, nor to the use of the vacant lands in dispute ; but that under 
the treaty of cession of 1803, the United States became, and yet are 
absolutely entitled to the same. 

Although it is sufficient for the plaintiffs, in order to retain their 
injunction and decree, to show that they have a qualified interest in 
the soil or in the use; yet it is obvious, that to entitle the city cor- 
poration to proceed with the proposed sales, it must show a complete 
title free from any public use. In this view of the case, the question 
of title becomes a material one; and it is desirable, on many ac- 
counts, that it should be decided in the present suit. 

That the corporation has no title to the soil nor to the use of the 
premises in question, was expressly decided in 1833 by the supreme 
court of the state of Louisiana, in the case of D’ Armas and Cucullu 
v. The Mayor, &c. of New Orleans; being the same case subse- 
quetly brought by writ of error before this court, and dismissed for 
want of jurisdiction. 9 Peters 224.. The plaintifls, as grantees of 
the heirs of one Bertrand, claimed a lot included within the original 
limits of the quay, granted by letters patent to those heirs, pursuant 
to the act of congress confirming their claim, which was founded on 
the entry and possession of Bertrand in 1788, under a permission 
given by the Spanish governor. The corporation of New Or- 
leans having asserted a claim to the lot as part of the quay, 
Cucullu and D’Armas instituted a suit in one of the district courts 
of the state of Louisiana, for the purpose of establishing their title 
under the United States, and the district court decreed in their favour, 
which decree was affirmed, on appeal, by the supreme court. The 
corporation contended : first, that the whole vacant space was their 
property ; and secondly, that it had been irrevocably destined to 
public purposes when the town was established, and thereby for ever 
rendered inalienable even by the sovereign. On the last point the 
judges differed, chief justice Martin holding in the affirmative, but 
being overruled by the other judges. On the question of title in 
the corporation, the judges were unanimous. Judge Porter exam- 
ined the point at large, and judge Matthews concurred with him ; 
and though chief justice Martin dissented from the judgment; he 
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did not controvert the reasoning of judge Porter in this respect. It 
is shown by judge Porter, that according to the French law a city, 
or other community, can only acquire a title to land, or to the use of 
land, by letters patent from the king. He also shows, that accord- 
ing to the Spanish law, cities and other communities could not ac- 
quire title to the soil except by grant from the crown; though they 
might acquire title to the public use of land by grant, purchase or 
prescription. 

The opinions of judges Porter and Matthews, in this case, notice 
all the prominent facts now relied on by the city, and answer almost 
every suggestion in the opening argument. Judge Porter shows 
that the case is distinguishable from that of the City of Cincinnati v. 
White, 6 Peters 431, by the circumstance that the lands were not 
set apart for public use by a private individual, but by the sovereign ; 
and more especially because the questions were to be decided, not 
by the common law, but by the laws of France and Spain, which 
were in force prior to the cession. 

It had been affirmed in the opening argument, that the United 
States had no greater or other power over the quays, than they had 
over the streets; and the counsel for the United States had been 
challenged to show a distinction between the two cases. This call 
had been answered by judge Porter, in the following words: “ the 
streets of a town are no doubt what is denominated in our law, pub- 
lic places, and they are protected from change and alienation, by all 
the rules which apply to things of this description. But the power 
of the grantor over them, even if he should be the king, is, in my 
opinion, much more limited, than that he possesses over other things 
of the same kind. So long as the town remains unincorporated, and 
he retains the power of regulating its police and government, by 
laws and ordinances, he may modify, abridge or enlarge the streets, 
but he cannot deprive the inhabitants of the use of them ; and for 
an obvious reason. Streets are indispensable, to the enjoyment of 
urban property. Without them a town could scarcely be said to 
exist; the inhabitants of it would be as prisoners in their own houses. 
It may, therefore, be readily admitted, that the sovereign power of 
no country, could deprive the owners and occupants of lots and 
houses, of things indispensable to the use and enjoyment of the pro- 
perty sold or conceded; without violating the plainest dictates of 
justices and the general principles of law, applicable to all other 
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cases of the same kind. But its inability to do so would not pro- 
ceed from their being destined to public purposes ; but because, with- 
out them, the property granted could not be enjoyed. Just as, on the 
same principle, an individual who granted a portion of his land, which 
could not be reached but by passing over other portions of it, would 
be considered as having conceded to the grantee, the right of way 
over the part retained. Itis a well settled principle, that whenever 
an individual or the law giveth any thing, there is impliedly given, 
at the same time, whatsoever is necessary to its enjoyment. The 
limitation, therefore, contended for on the power of the sovereign 
over streets, may be well conceded to the whole extent pressed in 
argument, without at all affecting his authority, or his rights over 
vacant ground not proved to be necessary to the use of private pro- 
perty.” 

The same opinion shows also, that even admitting that the vacant 
space in question, had really been dedicated to public use, by the 
king of France, that such dedication was not irrevocable, nor the 
land rendered inalienable ; but on the contrary, the dedication 
might be revoked and the land alienated by the sovereign. 

Judge Porter also arrives at the same conclusion, as to the want of 
title in the city, on other grounds. He shows that, unless words 
can make or change things, no part of the ground left between the 
city and the river, can be regarded as a quay, save that which was 
prepared for the reception and discharge of vessels, by the creation of 
the levee or artificial embankment. And admitting that this space 
was really a quay, he then argues, that only so much of it as is 
actually necessary to the loading and unloading of vessels, is pro- 
perly to be regarded as public. 

Thus far judge Porter had chiefly considered the case on the law 
of France. He then examines the law of Spain, which brings him 
to a result equally fatal to the claims of the city. 

Judge Matthews, who concurred in this opinion, supported some 
of the points above referred to, by additional arguments and authori- 
ties. This decision, though not obligatory on this court, is entitled 
to the greatest respect. The case turned on the French and Span- 
ish laws, with which this court is not particularly conversant. The 
state judges were familiar with those systems, and, as they must, 
no doubt, have been disposed to incline, on all doubtful questions, in 
favour of the city, their decision may be regarded as of the highest 
authority. It should also be mentined, that the same decision in effect, 
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though the cases were different in their circumstances, had been 
previously made by the supreme court of Louisiana, in the cases of 
the grants to Mentzinger and Liotaud, whose claims before the com- 
missioners are also among the proofs in this cause. 3 Martin 296 ; 
Chabot v. Blanc, 5 Martin. 

Independently of the decisions of the local tribunals, it is submit- 
ted, that on the facts stated in the record, it is apparent that the 
city has no title. No law of France or Spain, nor any grant from 
either, nor any documentary evidence of any kind, is introduced or 
appealed to by the city, for the purpose of showing that the ground 
in controversy had ever been expressly granted to the city. The 
right of property depends on the state of the title in October 1800, 
when the country was retroceded by Spain to France ; and in the 
absence of any written declaration of the right to this property, 
the presumption of law is, that it belonged, at that time, to the 
sovereign, as a part of the national domain. The circumstances 
appealed to by the other side, for the purpose of overcoming this pre- 
sumption, and showing title in the city, must be referred to the laws 
by which the territory was governed prior to 1800; that is to say, 
the laws of France, from the settlement of the county, until 1769, 
when the Spanish laws were put in force, and the latter from.that 
time. 

The counsel for the city, in the pamphlet handed to the court as 
a part of the opening, whilst they admitted that the city had never 
received a grant from the French crown, yet contended, that by the 
designation of the premises on the plans of the city as a quay, and 
by the possession and enjoyment set forth in the case, the land was 
as completely separated from the domain, and as clearly vested in 
the inhabitants of the city, as if there had been a formal grant from 
the French crown. In answer to this, the attorney-general contend- 
ed, that the most that could possibly be made of the designation on 
the plans, and the other facts relied on by the city, was, that the 
vacant space in question had been dedicated to public uses—they 
did not even begin to show a title in the corporation. By the French 
law, as it existed at the time the city was laid out, and from that 
time until the cession to Spain, quays and other public places in 
cities, belonged to the crown, as a part of the public domain. Do- 
mat’s Public Laws, book 1, tit. 6, sec. 1, art. 7; Encyc. Math. Ju- 
risprudence, art. Domaine. 

As to the extracts from the Partidus and other Spanish laws, they 
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only show that cities might, by the law of Spain, hold commons-and 
other public places ; they do not prove that cities, under that law, 
could hold the absolute titles in those places, nor any title whatever 
in the soi! ; and, above all, they prove nothing as to this particular 
case. 

The law as to increases of land formed by alluvion, was, no doubt, 
correctly stated, by the opening counsel; but it could not help the 
city in the present case. The increase, by alluvion, was on the outer 
side of the levee, which had been greatly widened by it; whereas, 
the ground now in controversy, is wholly on the inner side. Be- 
sides, the increase by alluvion belongs to the owners of the soil to 
which it is added ; and as the city corporation has been shown not 
to be the owners of the soil, they have no title to the increase, not 
even to the use of it. Livingston in 5 Hall’s Law Journal, p. 120, 
150, 172, 188. Nor is there any hardship in this; because the levee 
has been widened by revenues granted to the city by the crowns of 
France and Spain. 

Title by prescription is also set up. But by the French law there 
can be no title by prescription against the crown, in any case, unless 
it be immemorial. Alard v. Lobau, 3 Martin, New Series, 293. And 
such things as are destined to common or public use, such as banks of 
rivers, &c. cannot be acquired by prescription. Domat’s Civil Law, 
b. 3, tit. 7, sec. 5, art. 2. And though, by the Spanish law,.cities 
and towns may acquire, by prescription, a title to the use of land for 
commons and other public places, they cannot acquire an absolute 
title in that way. But there is no such long continued and unin- 
terrupted possession here, as is required by the Spanish law, to con- 
stitute a title by prescription. (For the rules of the Spanish law on 
this subject, see Institutes of the Laws of Spain, quoted in White’s 
Compilation, p. 70.) 

The opening counsel had contended, that if the right of dominion, 
the title, did really remain in the sovereigns of France and Spain, 
whilst they owned the country, yet that the title was held by them 
subject to public uses ; and that, by the cession to the United States, 
and by the incorporation of the city of New Orleans, by the territo- 
vial legislature, under the authority of the United States, the title 
and dominion, subject to such public use, became vested in the city 
corporation. The answer to this argument will be found in the act 
of incorporation itself. It gave the corporation a capacity to acquire 
lands according to our law of corporations; and it vested in them 
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all the estates, whether real or personal, which theretofore belonged 
to the city of New Orleans, or were held for its use by the cabildo, 
under the Spanish government, or the municipality, after the trans- 
fer of the province to France, and which had not been legally alien- 
ated, or lost or barred; but it gave to the corporation no new title 
to the land in question. The territorial legislature, indeed, had no 
power to grant such a title. The act of the 26th March 1804, which 
organized the territorial government, expressly declared that the 
governor and legislative council should have no power over the pri-. 
mary disposal of the soil. The act of incorporation, therefore, merely 
confirmed to the new corporation the old title, and we are, therefore, 
necessarily turned over to the former question. 

The attorney-general next contended, that the absolute title to the 
premises in dispute had been vested in the United States by the 
treaty of cession of 1803. This was the conclusion of a majority of 
the court in the case of De Armas and Cucullu v. The City of New 
Orleans, before cited ; and there are in the present record some evi- 
dences of title not presented in that case; and various arguments 
applicable to this point, not noticed in the opinions of Judges Porter 
and Matthews, may also be suggested. Title to land in Louisiana, 
as well as in other parts of this continent, was founded on discovery. 
Johnson & Graham v. M’Intosh, 8 Wheat. 593. The whole soil, 
subject only to the right of Indian occupancy, was treated as a part 
of the national domain. In September 1712, Louis XIV. granted 
to Anthony Crozat the commerce of Louisiana for fifleen years, with 
the mines, &c. in perpetuity. 1 Martin’s History of Louisiana 178. 
White’s Compilation 159. This grant extended the edicts and ordi- 
nances of the realm, and the customs of Paris, to Louisiana. In 
August 1717 Crozat surrendered his grant to the crown, and in the 
same year the commerce and government of Louisiana were granted 
to the Western Company for twenty-five years. The lands of the 
territory were also granted them in perpetuity. 1 Martin 198, 199. 
The site of New Orleans was selected in 1718 by Bienville, who had 
been commissioned as governor by the Western Company. 1 Mar- 
tin 204, 244. The designation of the quay, and the general plan of 
the city, was made under the authority of the Western Company. 
But though that company held the title in all these lands at that 
time, this does not alter the case. They represented the sovereign, 
not only in their capacity to make grants of land, but also in the 
regulation of commerce. In designating the quay, they acted in the 
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latter character, as well as in the former: and the case must there- 
fore stand on precisely the same ground as if the city had been laid 
out by the crown, at a time when the whole title was init. The 
Western Company surrendered their grant to the king in January 
1732 (1 Martin 287), and the French crown was thus re-invested 
with its original title, and all lands not previously granted were re- 
united to the public domain, and so continued until 1769; when the 
secret treaty made in 1763, by which Louisiana was ceded to Spain, 
was promulgated, and the territory deliyered to the Spanish authori- 
ties. 1 Martin 329; 2 Martin 2. The premises in question having 
never been granted to the city, and being a part of the public domain 
at the time of this treaty, passed by it to the crown of Spain, by 
which it was held as a part of the domain belonging to that crown, 
until 1803, when the treaty of retrocession, made at St Ildefonso on 
the Ist October 1800, by which Spain ceded Louisiana to the French 
republic, was carried into effect. 2 Martin 182. The title to these 
premises being in the king of Spain, and not in the city of New Or- 
leans, at the time of the execution of the treaty of St Ildefonso, it 
passed to the sovereign of France as a part of the national domain ; 
and under that treaty the French republic acquired, to use the lan- 
guage of their cession to us, “an incontestable title to the domain, 
and to the possession of the said territory.” The title thus acquired 
by France, together-with the sovereignty of the country, passed, by 
the treaty of cession of 1803, to the United States. The second 
article of this treaty declares, that in the cession are included “ the 
adjacent islands belonging to Louisiana, all public lots and squares, 
vacant lands, and all public buildings, fortifications, barracks, and 
other edifices, which are not private property.” This enumeration 
was probably unnecessary, but seems to have been inserted from 
greater caution, and as if with a view to this very question. It is 
evident, from the language of this article, that public lots and squares 
in cities were not regarded as the property of the cities, but as the 
property of the crown; and as there were no such public lots and 
squares within the territory of Louisiana, except in the cities of New 
Orleans and Natchez, public places in those cities must have been 
specially intended by the framers of the article. The vacant space 
now in controversy, was a public lot or square within the meaning 
of the treaty; and as it has been decided by the highest court of the 
state of Louisiana not to be the property of the city, it necessarily 
passed to the United States. 
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It was contended in the opening, by the learned counsel for the 
city, that even admitting that the sovereigns of France and Spain 
had the title to, and the control of these premises, and that the same 
passed to the*United States by the treaty, it did not necessarily fol- 
low, that the United States yet retain such title and control ; and it 
was argued, that on the creation of the state of Louisiana, that state 
became invested with all the title and control of the former sove- 
reigns. This argument was attempted to be supported by the third 
article of the treaty of cession, and the act admitting Louisiana into 
the union ; and it was said, that if such was not the case, the in- 
habitants of the ceded territory would not possess all the rights and 
advantages of citizens of other states; nor the state be placed on an 
equal footing with the other states. But the third article of the 
treaty relates only to the rights which are to be enjoyed by indivi- 
duals; and the act of congress of the 26th of February 1811, au- 
thorizing the formation of a state government, required as a condi- 
tion, that the people of the proposed state should for ever disclaim 
all right or title to the waste or unappropriated lands within the 
territory ; and that the same should be and remain at the sole and 
entire disposition of the United States. This condition was acknow- 
ledged in the state constitution, and reiterated in the act of the 8th 
of April 1812, by which the state was admitted into the union. 

The ownership of the premises by the crowns of France and Spain 
as a part of the public domain, and the consequent title of the United 
States, are supported by many acts of ownership, and by frequent 
recognitions of the city authorities ; the most important of which 
are enumerated in the agreed statement of the facts proved, and of 
evidence offered by the plaintiffs. It was said by the opening coun- 
sel, that these were not evidences of title, but only evidences of the 
exercise of a claim of title, and of acquiescence by the city authori- 
ties. That remark was a mere solecism; for what is evidence of 
the exercise of ownership, especially when acquiesced in by the ad- 
verse party, but evidence of title? Proofs of this sort are the very 
highest evidence of title ; and they, therefore, deserve the particular 
attention of the court. In the present case, the acts of ownership on 
the part of the crown, and of acquiescence on the part of the city 
authorities, commence from a very early date. 

Among the proofs produced by the corporation, are the papers re- 
lating to fourteen sales, and other documents; which were intro- 
duced to prove that the houses in the front row of the city were 
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described as bounded in front by the quay ; and, also, to show that 
the city lots extended no further. Among these sales there are 
several of lots on the quay ; not bounded by the quay : but, as would 
seem from the descriptions, actually situated on it, and forming part 
thereof. The grant to Broutin is for a lot “on the wharf,” to be 
held by him and his heirs and assigns as his own property; “ sub- 
ject to the services which may be imposed by his majesty by reason 
of his domain :” and on certain conditions to be performed by him, 
‘under the penalty of the said lot being re-united to his majesty’s 
domain.” 

Barracks were erected on the premises by the French government 
before the year 1757; and the troops were frequently exercised thereon. 
The commercial use of the quay was also under the authority, and for 
the benefit of the crown, or those who represented it, as contra- 
distinguished from the city. From 1769 to 1803, there are various 
acts of ownership on the part of the Spanish crown ; most of which 
also involve a recognition by the city authorities of the title of the 
crown, The barracks erected by the French government, and the 
use of the premises as a parade ground, were continued. On the 
22d of February 1770, governor O’Reilly, acting in the name, and 
with the authority of the king, granted to the city, among other 
things, a tonnage duty to be paid by vessels and boats coming to the 
city, to be appropriated to the reparation of the levee. Several im- 
perfect grants, and two complete titles were also made by the Span- 
ish governor, as the representative of the crown, between 1788 and 
1803, of portions of the quay; which grants, after the cession, were 
confirmed by acts of congress. [The attorney-general here reviewed 
the cases of Magnon, Chessé, Bertrand, Urtubuise, Mentzinger, and 
Liotaud ; and laid great stress on the grants by the Baron de Caron- 
delet to the two latter; and on the allegations in their grants, that 
the lots granted were part of the royal lands, &c. As to Magnon’s 
case, he insisted, that the opinion of the attorney-general merely spoke 
of the proposed grant as a thing that might be disagreeable to the 
city council: but not as an act that would violate their rights.] In 
three of these cases (those of Mentzinger, Bertrand and Liotaud) the 
title thus derived from the United States was held valid by the supreme 
court of Louisiana. Prior to 1793, the Spanish government erected 
a customhouse and a tobacco warehouse on the premises; the former 
of which existed at the period of the cession to the United States, 
and has been since kept up by them. 
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The use thus made by the governmeuts of France and Spain, was 
all that the nature of the subject and the circumstances of the times 
required or admitted ; and the facts that some small buildings were 
erected by the city authorities during this period, and that the inha- 
bitants of the city sometimes used it as a common, are not inconsist- 
ent with the tithe and ownership of the crown. There is no instance, 
from the laying out of the city to the present day, until the attempt 
which led to the present suit, of any pretence on the part of the city 
authorities that they were capable of granting these lands; and 
until the late cases in the state courts, they never alleged that the 
crowns of France and Spain before the cession, and the United States 
since, had not the power to make such grants. 

The acts of the parties after 1769, show beyond controversy, that 
in the judgment of all the Spanish authorities, the land in question 
belonged to the crown, and not to the city. And even were it proved, 
(which is not admitted) that according to the French law, the ground 
between the lots appropriated as private property, and the water, 
was all called quay, and was the property of the city authorities ; 
yet if the government of Spain, after the country passed under that 
jurisdiction, deprived the city of this property, and held and used it 
as the property of the Spanish crown, this court will not now re- 
vise the decision of the Spanish tribunals, and inquire whether the 
title to this ground was justly or unjustly taken from the city autho- 
rities and vested in the crown. But they will recognize and sup- 
port the title as it existed and was recognized by the proper tribunals 
at the time of the cession to the United States. And as it is not 
pretended that any change in the title took place between the times 
of the cession to France, and the transfer by France to the United 
States, the rights of the United States, and of the corporation, must 
be tested by the state of the title, as understood and maintained by 
the Spanish authorities, at the time they ceded the country to 
France. For if the property originally belonged to the corporation, 
or municipal authorities, and was unjustly wrested from them, and 
converted to the use of the Spanish government, as public property, 
the courts of the United States will not revise and reverse decisions 
which the despotic character of the Spanish government authorized 
and sanctioned. Those decisions may have been made in direct 
violation of the principles which regulate and protect private pro- 
perty, according to our institutions ; but they are, nevertheless, bind- 
ing on the parties affected by them. 
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Since the cession to the United States, and the incorporation of 
the city, the former has claimed, with the acquiescence of the latter, 
the full ownership of these premises. In 1806, the corporation pre- 
sented, under the act of the 2d of March 1805, to the register and 
commissioner of the eastern land district of the territory of Orleans, 
a claim to certain lands in the vicinity of the city, alleged to have 
been granted at the time the city was established, to the inhabitants 
of the city, to be used as a common for ever, and prayed for their 
confirmation. This claim seems to have been understood by all par- 
ties, as embracing the land now in controversy, as well as other 
land. The board rejected the claim as to certain lands occupied for 
fortifications, and also as to all “lots and vacant parts of land be- 
tween the said fortifications and the city, and within and in front of 
the city, between Levee street and the river.” This decision was 
acquiesced in at the time ; and if the premises in question had been 
as clearly embraced in the petition, as they are in the decree of the 
commissioners, the decision wouid have been conclusive. It may be 
said, that the premises now in dispute were not embraced in those 
proceedings ; and if this be so, the fact furnishes strong proof that 
at the time the claim was made, the city authorities did not suppose 
they had any title to these lands. Had they then claimed any such 
title, they would, no doubt, have preferred a claim for the confirma- 
tion thereof, under the act of congress of the 2d of March 1805. 

In 1812, the city council passed a resolution directing an applica- 
tion to be made to congress, for the grant of a lot on the quay, to be 
used for the erection of a fire pump; in which resolution, they ex- 
pressly admitted that the vacant space between the river and the 
front line of houses, could never be sold or rented to private individu- 
als, or disposed of, except for objects of public utility ; and the whole 
resolution, and the application made to congress, proceed upon the 
admission, that the government of the United States was alone com- 
petent to make a grant of any portion of these premises. 

Pursuant to this application, congress, by the act of 3d April 1812 
(4 Bioren & Duane 400), granted to the corporation of the city of 
New Orleans the use and possession of a lot between Levee street 
and the high road; with a proviso, that if the same should not be 
occupied for the purposes indicated, within three years, or should 


thereafter cease to be so occupied for the term of three years, the’ 


right and claim of the United States should remain unimpaired. 
The act of the 20th April 1818, vol. 6, p. $346, “authorizing the dis- 
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posal of certain lots of public ground in the city of New Orleans and 
town of Mobile,” and the act of 30th March 1822, vol. 7, p. 24, sup- 
plementary thereto, were both passed at the solicitation of the city 
corporation, and both contain similar recognitions of the title of the 
United States. The act of the 28th February 1823, vol. 7, p. 120, 
in relation to the lot on which the navy storehouse is situated, and 
which is thereby granted to the corporation, admits of the like re- 
mark, The actof the 21st April 1806, vol. 4, p. 61, granting to the 
corporation of the city of Natchez the right of the United States to 
all the land lying between the front street and the Mississippi, on 
condition that the premises should neither be cultivated nor occupied 
by buildings, but that it should be planted with trees and preserved 
as a common, may also be referred to as evidence of the general 
understanding, that the title in vacant places of this sort had, by the 
treaty of cession, been vested in the United States. 

It is also matter of public history, of which the court will take 
judicial notice, that during the pendency of the present writ of error, 
the corporation of New Orleans has petitioned congress to grant to 
it the very lands now in controversy, and that the argument of the 
cause was delayed for one or two terms, for the express purpose of 
enabling the corporation to present this application, and to obtain a 
decision thereon. 

In accordance with these admissions, has been the actual conduct 
of the parties ever since the cession to the United States. In 1819 
the United States erected on the quay a building which is yet occu- 
pied by them as a customhouse and courthouse; and they also 
caused the same and the adjacent grounds to be enclosed with a 
fence; and if they have not had the exclusive use of the remainder 
of the premises in controversy, neither has there been any such use 
on the part of the corporation. Under these circumstances the pos- 
session follows the legal title, and was therefore in the United States 
at the commencement of the suit, as alleged in their petition. 

II. If the corporation of New Orleans has any legal interest in the 
premises, it is not such an interest as can authorize the absolute sale 
of said premises, in lots, to individuals; because the interest of the 
city is, at most, a mere servitude for the benefit of the inhabitants 
of the city, or of the public generally, whilst the title to the soil is 
vested in the United States. 

In discussing the first point it had been shown, that the corpora- 
tion of New Orleans had no title to the soil; and on the most liberal 
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construction of the facts, and with every disposition which might be 
felt to maintain and extend their interests, it would seem to be im- 
possible to go farther than the opinion of chief justice Martin, who 
merely contended that the quay had been irrevocably dedicated to 
public use for the benefit of the inhabitants of the city and the public 
at large, and that the property was therefore put hors du commerce, 
Indeed, the greater part of the opening argument had been directed 
to this point; and if nothing more than this has been established, 
then it is plain that the decree must beaffirmed. Suppose the lands 
to have been dedicated to public use, and the city corperation to have 
the legal title to such use, yet the fee charged with this public use, 
must have remained in the crowns of France and Spain, and from 
them must have passed to the United States, who, as the present 
owners of the soil, have a right to enjoin the city corporation from 
proceeding to sell for its own exclusive benefit. Supposing the city 
corporation to have the legal title in the servitude; it is plain that 
this does not authorize it to sell the whole estate, appropriating the 
proceeds to its own use, and that too without the consent of the 
owners of the fee. On the contrary, according to the rules both of 
the civil and common law, if the property ceases to be used for the 
purpose to which it has been dedicated; if the servitude is abandoned 
or extinguished, the whole estate reverts to the owner of the soil, 
whose title then becomes absolute. Insuch case, the original owner, 
or those who have succeeded to his rights, will hold the land freed 
from the incumbrance of the servitude. 

III. If the corporation has any title to the soil, then the same is 
charged with a servitude held by the United States for their own 
use, and for the use of the public generally. 

If upon any ground it should be held, that the title to the soil has 
passed to the city corporation, then, as it is admitted: and contended 
by the counsel for the city that the lands were originally designed 
for public use as a quay, the question will arise, by whom is this 
servitude held? According to the law of France (as already shown), 
all public places, including quays, are held by the crown for the use 
of the public. This title passed to the Spanish crown, and was 
retained by it, until retroceded to the French republic. By the treaty 
of cession of 1803, this servitude passed to the United States; and 
until they grant it to the state, or to the city, they must continue to 
hold it, provided they have a capacity to do so under the constitution 
of the United States. That they had such a capacity during the 
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existence of the territorial government, cannot admit of doubt and 
they must now have the same capacity in this respect, in regard ‘to 
Louisiana, which they possess in regard to the other states. “Under 
the powers to lay and collect imposts, and to 

they may undoubtedly acquire and hold wharves, storehouses, &c. 
And ina great commercial city like New Orleans, what constitus 
tionaldifficulty is there to prevent them from holding, for the purpose 
of facilitating the collection of imposts and the regulation of com> 
merce, the use of a tract like’the quay? It might not be necéssary’ 
or expedient ‘in ordinary cases, for the United States to ac a 
servitude of this sort in so large*a tract; but their'power to hold such’ 
a title cannot depend on the extent of the tract. Besides, although” 
the territories adjacent to the Mississippi river have been formed into’ 
states, the United States yet have an interest in the navigation of: 
the:-Mississippi; and have solately as 1824 (Laws U. 8. vol.’7, p. $29, 
331), granted lands to-the parishes of Point Coupee and West Baton’ 
Rouge, for the purpose of keeping up levees on the bank of that river. 
It. ie therefore submitted, that the servitude in these lands may be» 
well held by the United States, for the benefit of the citizens of the’ 
United States, and of all others decent eng AN arom 


thespurposes:of a quay; == © tla 9%, 
RNa Beavis ; a! f 
Mr Livingston, for the appellants. coy AL tat lay 


It has. been truly said by the attorney-general, sneshin ddlncuion 
of importance. Whether we consider the value of property actually» 
depending on its decision, or of that which may be involved in the» 
principles which the decision may establish. But to the appellants,» 
its importance is far greater than any considerations of pecuniary 
value-could give to it, Decided in favour of the United; States, 
the decree gives them, not only the land contended for in this-suit,, 
but all that.lying in front of the city. It cuts off from all access to» 
navigation, the second commercial city of the union; ; shuts up their 
streets ; renders their wharves useless ; and, worse than-an invading. 
enemy, invests them with a blockade that their valour can never, 
raise. Well, therefore, might the attorriey-general call it am impor-- 
tamt cause. But, happily, importance and difficulty are not syno-. 
nymous. These fatal results of a decree against the appellants, may, 
I think, be avoided by.a reference to two cases lately decided in this. 
court; those of Cincinnati, and Pittsburgh : to whieh thontentionste 
the court has been already drawn. is 
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The facts are essentially the same in character; or where they 
differ, they are stronger in our favour. The law by which they 
are to be governed, is the same; call it civil or common law, it is 
founded on the principles of justice, which never vary; and the 
only difference between the two systems is, that the rules which 
have been established by the decisions of this court, were, under the 
laws which govern this case, matter of statutory enactment. 

Objections have been raised to the form of the action, which it 
will be necessary to remove before we examine the merits. It has 
been said that the counsel who opened this case erred in calling it 
a suit in chancery, for the following reasons: it is not so entitled ; 
no process of subpcena was issued ; and a jury was once impanelled 
to try the issue of title. This court will not regard the want of form, 
where it is not essential to the great ends of justice. If the words, 
therefore, “in equity,” are not placed at the head of the record, but 
the whole scope of the petition is to obtain an equitable relief, the 
omission will not be fatal; those words can be no more thana 
direction to the clerk, on what docket to place the cause. The want 
of a subpeena is supplied by a summons, and the appearance cures 
all defects of mesne process. As little can the objection avail, thata 
jury bad once been summoned ; for feigned issues to try facts are 
among the ordinary proceedings of courts of equity. 

But it is objected, that here the relief prayed for is not equitable, but 
one given by the common law of the country; that the perpetual in- 
junction prayed for by the bill and given by the court below, is nothing 
more than the interdict of the civil law; and authorities are taken from 
a pamphlet, published some years ago, to prove the position: and 
that the author of that pamphlet, now the counsel for the appellant, 
proved, as it is said, conclusively, that a suit commenced in the same 
form with this, having the same object, and in which the same re- 
lief was obtained, was not a suit inchancery. All this is true. But 
an essential circumstance is forgotten in the statement. The suit 
in question (Gravier v. The Corporation of New Orleans) was 
brought in the territorial court of Louisiana, under the first grade of 
government ; a court, proceeding according to forms, essentially those 
of the civil law ; governed in its decisions by the rules of that law: 
and, consequently, knowing no distinction either in its decrees, or 
its modes of procedure, between equity and common law. The ob- 
ject of Gravier’s suit, was to be quieted in his possession: a relief 
which, if the suit had been in a chancery court, would have been 
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given by perpetual injunction ; and if according to the laws which 
governed the territory, by the equivalent remedy of a perpetual in- 
terdict. The same remedy was given, by the territorial court, 
that would have been given by a court of equity, had the distinction 
been known to the laws of the country; but it was not known ; 
therefore, the proceeding in that case, was not a chancery proceed- 
ing, but one in the ordinary execution of the powers of the court. 
Here, on the contrary, the suit is brought in a court having chancery 
jurisdiction ; the relief sought is an equitable relief; and it will not 
surely be required, that authorities should be cited to prove, that 
whatever may be the laws of the state in which a court of the 
United States is situated, that court has equity jurisdiction: and 
although, the courts of such state might give relief, according to the 
forms of the common law, in cases strictly of equity jurisdiction ; yet 
those of the United States are bound to class them according to the 
nature of the remedy sought for. 

The reference to the pamphlet, from which the argument has 
been drawn; the flattering terms in which the attorney-general has 
been pleased to speak of it ; and the possibility that, in looking at it, 
the court may recur to other parts then those immediately relating 
to the question before them, oblige me to ask their indulgence for a 
single observation ; irrelevant, it is true, to the case, but which I am 
happy to find an opportunity of making. That pamphlet was writ- 
ten under circumstances in which the author thought, and still 
thinks, he had suffered grievous wrongs; wrongs which he thought, 
and still thinks, justified the warmth of language in which some 
part of his arguments are couched ; but which, his respect for the 
public and private character of his opponent, always obliged him to 
regret that he had been forced to use. He is happy, however, to say, 
that at a subsequent period, the friendly intercourse with which, 
prior to that breach, he had been honoured, was renewed ; that the 
offended party forgot the injury; and that the other performed the 
more difficult task (if the maxim of a celebrated French author is 
true), of forgiving the man upon whom he had inflicted it. The 
court, I hope, will excuse this personal digression ; but I could not 
avoid using this occasion of making known, that I have been spared 
the lasting regret of reflecting, that Jefferson had descended to the 
grave with a feeling of ill will towards me. 

The opening counsel has also been supposed to have fallen into 
another error, when he stated, that the object of the suit was the 
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recovery of the absolute ownership of the property for the United 
States. That he has not erred, is evident from the words of the 
petition: they claim the dominion and possession, the union: of 
which amounts to absolute ownership. 

It is true, as has been argued, that there are cases in which the 
court may modify the decree according to the circumstances which 
are proved ; but this can only be when the proof is in conformity with 
the case alleged : when it is not, it destroys the force of the rule that 
the allegata and probata must agree ; and as a consequence, that the 
decree must conform to both. Here~it supposed that the court may 
either decree the property in full dominion to the United States, or 
that they may establish the property in them, with a servitude to 
the city, or give the property to the city with a servitude to the 
United States ; but neither of these kind of titles are put in issue, 
neither of them are alleged in the pleadings ; and, as will be shown, 
neither are proved by the evidence. They cannot recover a servi- 
tude by asking for the fee; and if the land in the hands of the cor- 
poration is subject to the servitude of a common use in favour of all 
the inhabitants of the United States, the government of the United 
States cannot enforce that use by a suit in their name. 

The demandants then in this, as in all other cases, must prove 
their case, and prove it as stated. They allege dominion and pos- 
session ; both must be proved if they can have the relief prayed for, 
viz. a perpetual injunction to quiet possession. But if they do not 
show actual possession, how can they be quieted in it? If they do 
not show property, there can be no equity in their demand ; for chan- 
cery will never interpose in favour of an illegal possession: actual 
possession has not been attempted to be shown, and an actual adverse 
possession for more than one hundred years is expressly admitted. 

No position can be clearer, than that for this defect of proof 
alone, the bill must be dismissed ; and I might add, if it were neces- 
sary, that equity will not interfere to quiet a possession until after 
the title has been settled. But we do not desire a decree on this 
point, which would not put an end to the controversy. We are pre- 
pared to show conclusively that the United States have no title to 
the land or to a servitude on it; and that the whole title is vested in 
the defendants, subject to uses, for the observance of which they are 
amenable to the laws, to the courts and to the authorities of the state 
exclusively. 
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1. The title of the United States. This rests on the second arti- 
cle of the treaty ceding Louisiana. 

That gives to them the dominion of the province of Louisiana, and 
enumerates as included in the grant, public squares, vacant lands, 
&c., not private property. The general transfer would have been 
sufficient to invest the United States with the sovereignty of the 
country. But to show that no right to the property contained 
within the limits of the cession was retained, the enumeration of 
vacant lands, public squares, &c. is made. Now in this enumera- 
tion the grantor cannot be supposed to give more than he had: there- 
fore if the premises are included in the description of public squares, 
can it be supposed that he intended to convey, or could convey to 
the United States that which they claim; not only the dominion 
(which supposing it to be the sovereignty only and which no one in 
his senses would deny), but also possession, and property in that 
which had been dedicated to public use? The term public square, 
by its very name proves that it is a place of that description, not a 
domain subject to be disposed of by the sovereign. But that there 
might be no room for doubt, no contradiction between this part of the 
treaty and that which secured the inhabitants in their rights and pro- 
perty ; the restriction is added, that that only was conveyed which 
was not private property. 

The terms of the treaty then gave no title to the premises; and 
to succeed, the plaintiffs must prove that they were vacant lands ; but 
these terms are well understood, and by decisions of this court, have 
been adjudged not to mean property in a town: and by the ad- 
mission in this case, the property in question is acknowledged to 
have been in the use and occupation of the inhabitants of the city, 
ever since its foundation. 

Failing in the attempt to bring the case within the bounds of the 
treaty, the United States have recourse to a decision which it is 
thought secures it to be within its spirit. The decision of the su- 
preme court of Louisiana is relied on as decisive, if not binding as 
authority, conclusive as authority, and convincing as argument. It 
will be examined in all these points of view, with the respect due to 
the learning of the judges who provounced it ; which is acknowledged 
to be great; but at the same time, with the freedom that duty to my 
clients requires. 

It is not contended that we are concluded by this decision. It 
was not made between the same parties, and although for parcel of 





694 ; SUPREME COURT. 


[New Orleans v. The United States.] 
the lands now in dispute, was not given on the same evidence ; and 
these circumstances derogate much from it, considered only as a pre- 
cedent. There are others which when properly considered, weaken 
its force, even as argument. 

This court has frequently expressed its respect for state decisions, 
and its disinclination to oppose them; but as their reasons are under- 
stood, they will give them effect under the following circumstances: 

I. Where disturbing them would unsettle titles bona fide acquired. 

Here no such effect would be produced; the few claims on this 
property having undergone legal investigation, and being settled by 
decisions that do not admit of reversal. 

II. The second requisite is, that the state decisions have been 
uniform. In this the case of the United States is remarkably defect- 
ive. Several decisions have taken place in the supreme court of the 
state prior to that of De Armas; in all of which, as I shall show, 
opinions have been given directly at variance with those established 
in that case. The first of these is The Corporation v. Gravier, 11 
Martin’s Rep. 625; of which these were the circumstances: Gravier 
had laid out his plantation into a suburb, and made a plan on which 
he had laid out a square, on which he attempted afterwards to build: 
he was opposed by the corporation ; and the court decided, that the 
designation on the plan was a sufficient dedication to public use to 
prevent any exclusive appropriation being made of it by the former 
proprietors. 

The next is found in 3 Martin 303. In that also we have 
the authority of Martin (one of the judges) for the fact that the 
judges fully recognised the doctrine, that places dedicated to public 
use could not be disposed of by the crown; and that if the corpora- 
tion had then produced the plan of the city which is in evidence here, 
the judgment would have been different; and that if a grant had 
been made by the crown, it would have been declared void. (See 
Martin’s opinion, and the printed case, Mayor, &c. v. De Armas, 46.) 

In the case of Chabot v. Blanc, 5 Martin, the same question arose, 
and the same intimation given by the court, that if a plan of this 
had been produced showing the locus in quo to have been dedicated 
to public use, the grant of it by the king would have been declared 
void. 

These two cases were decided before the corporation had discovered 
the maps, of which authenticated copies are now produced. In~- 
both the court formed their judgment in the absence of this proof ; 
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in both they deny the right of the crown to dispose of the property, 
if the dedication could have been proved by the production of the 
plan: in both the premises were part of the quays now in dispute : 
therefore, in both these cases, as well as in the one first cited (Gra- 
vier v. The Corporation), the principle involved in this case is fully 
established; and no decision of a contrary nature, before that of De 
Armas, having been produced, the state authorities, so far from being 
uniformly against us, are three to one in our favour; and all these 
three appear to have been the unanimous opinion of the court: 
whereas, this is decided by two judges against the opinion of one. 

De Armas’s case then stands alone: the decision must be esta- 
blished or fall, by the comparative strength or weakness of the argu- 
ments; and to support it, we have them fortunately at full length. 
The court will compare those of the dissenting judge (Martin) with 
those of the two judges forming a majority of the court. 

So much reliance is placed on this case that it must be closely 
examined. That part which investigates the validity of the con- 
firmation made by the United States, does not apply here; and need 
not be examined. The presiding judge, as to the principal point, 
the property in the corporation, refers to the argument of his asso- 
ciates; with whom he agrees, and therefore touches very lightly upon 
_it. He however takes for granted, a fact that is disproved by the 
admissions in this case ; viz. that the greater part of the space de- 
nominated a quay on the plan, had never been used as such. p. 59. 
He then enters into an investigation of the true meaning of the 
word guay, which he concludes must be an artificial work; and as 
the space between the houses and the river was natural soil, it 
could not come within that description. In another part of my ar- 
gument, I will show that this philological inquiry is quite useless in 
this case, and that the learned judge has fallen into an error, which 
shows that it isso. For, he says, “ perhaps it may be required that 
some effect should be given to the word quay, inserted on the plan. 
This may be done, by allowing it in reference to that part of the 
space on which it is found; which was a quay, according to the 
meaning of the word, as generally received; i. e., the levee which 
existed on the bank of the river, and the shore between the exterior 
of the levee and the water.” Now, if the place on which the word 
is written in all the plans is to be considered as the quay, then all 
the definitions which require that it should be an artificial work, are 
incorrect: for a glance at the plans will show, that wherever it is 
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written, it is on the vacant space between the aantienn levee and 
the houses. 

Another ground on which the learned presiding inden mutatis 
opinion, has, I confess to my no little surprise, been adopted by the 
attorney-general, It is, that the United States, because they have 
the right to establish ports of entry and regulate commerce, have 
that of regulating quays as an appendage to the ports, and take 
upon them the police of wharves in all the states of the. union, 
The argument of the attorney-general does not, as I understand 
him, carry this right further than the port of New Orleans ; but his 
doctrine does: for if the right be derived from the constitution, it 
must apply to all ports in the union ; and the judge expressly goes 
thislength. Of all the constructions of constitutional powers, given 
to the federal compact, this would be the most dangerous and mis- 
chievous in its exercise, and the least founded in the words or spirit 
of the federal compact. I shall refer to it again, in reviewing the 
arguments of the learned counsel opposed to me. But grant the 
right, and it is of no use, to establish the claim of the United States to 
the title of the land. Let them, if they can, find the authority. in 
the constitution to make laws for regulating wharfage and drayage, 
and cleaning the slips and docks. Let them appoint scavengers, and 
exercise all the jurisdiction which this construction would give them, 
They are not advanced _a step in their claim to the property of the 
soil, which they must establish before they can succeed in this suit, 

The presiding judge having referred to the opinion of the asso- 
ciate, who concurred with him, for the argument, and that argument 
having been expressly adopted by the attorney-general, it must be 
respectfully examined. 

It divides itself into two branches: to show, first, that the city 
had no title to the premises. Secondly, that the land was not set 
apart and dedicated to public purposes. 

The first head is supported by the learned judge, under what 

I respectfully consider a mistaken view of the law of France. 
p. 64. He lays i it down broadly, that by those laws “a city or town 
could not acquire right or. title to the soil of immovables, or to the 
use of them without letters patent from the king.” But the autho- 
rity quoted in support of this, shows, I think, that by the very fact 
of establishing a town, the right to hold real property is acquired 
as @ necessary consequence. That authority declares, that no one 
can establish communities but the king, and adds, “that it is a 
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consequence of this right also, to permit them to hold real and per- 
sonal property for themselves.” And afterwards, “ these communi- 
lies cannot possess immovables, without the permission of the for- 
mer.” To this there are several answers, all equally conclusive. 
First, the authority does not require letters patent, or any letters 
whatever, from the king, for the establishment of a town; it requires 
his permission only ; and that permission may be proved by any legal 
evidence whatever. In the present instance, the grant to the West 
India Company, by whose act the town was laid out, is sufficiently 
broad to cover such permission. It gives them the land in allo- 
dial tenure, with extensive powers to carry on trade, and make 
establishments, build forts, sell the lands, &c. And the govern- 
ment gave its sanction to the location and plan of the town, by 
the employment of its own officers and engineers: and even if 
that work had been done solely by the act of the company, the plan 
was ratified by receiving it into the public archives, and afterwards 
more fully when, in 1832, it received the surrender of the charter, 
and continued the government of the city under the original plan. 
If, then, the city was laid out by permission of the king, according 
to the plan produced, or even if he only ratified such plan, and go- 
verned the city by his officers, according to the extent and order of 
such plan, no other permission was necessary to vest in the city the 
premises in question ; for those premises are part of the city, nota 
distinct property, acquired by it; which, according to the authority, 
required letteres d’amortissement, to enable them to hold it. And 
the want of this distinction causes the error in the learned judge’s 
opinion. For can it be doubted, that after giving permission to lay 
out the plan of a great city, destined, according to the sanguine ex- 
pectations of the times (expectations more than realized in our day) 
to be the emporium of extensive commerce, the capital city of an 
immense region ; after designating on it a capacious harbour, com- 
modious streets, public squares, sites for public buildings, and above 
all, that, without which, the whole would become useless, commo- 
dious quays securing to it a free access to the river and the neces- 
sary facilities for lading and unlading of merchandize ; is it possible 
to suppose that a separate grant should be required of all these com- 
ponent and indispensable parts of a city, to enable the inhabitants to 
enjoy them? Whatever letters patent, then, might be necessary to 
enable communities to acquire real property, after they were created, 
none could, in the nature of things, be necessary to give them the 
VOL. X.—4N 
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enjoyment of those parts of the city itself, which were destined for 
public use ; such as their quays, streets and squares. Are they not 
integral parts of it? and if so, does not the permission to create a 
city, by the king, and a fortiori, his creation of one himself, include 
this necessary grant ? 

But suppose the grant necessary, and that the premises were not 
part of the city, is it not necessary to be presumed that such grant 
was made? It is a necessary presumption, when a thing that may 
be acquired by prescription, has been-so long in the hands of the 
possessor, to give the title. Here, that proof is before the court. 
Therefore, it inevitably follows, that whether the laying out of the 
town is, as I suppose it, a sufficient grant, or whether the nature of 
the property required a separate grant to convey if, is immaterial. 
In the one case, the grant is proved; in the other, its existence is 
necessarily presumed. 

There is on this head alone, an erroneous conclusion drawn from 
the law of Partidas quoted by the learned judge. That law (tit. 
28, 3d partid.) defines what shall be the common property of the 
cities, for the use of all the citizens, in contradistinction to that 
which is held by the magistrates of the city for the common good, 
but of which the citizens have not the common use; and after 
enumerating some of them, as the banks of the rivers, the public 
fountains, the commons adjacent to the town, adds, “ and other such 
like places as are established and granted for the common use.” 
Evidently referring to the use to which the property is appropriated, 
not to the manner of acquiring it. The same judge also on this 
head adds, “ that the plans produced in evidence, have never been 
delivered to the city as a muniment of title.’ This appears not 
quite certain. Considering the various changes of jurisdiction that 
the city and province have been subject to, the two successive con- 
flagrations of the city, and the notorious loss and removal of public 
documents; the probability, I should think, would certainly be, that 
where lots were to be sold, buildings erected, and streets located on 
the ground, a map or plan must necessarily have been in the hands 
of some local public officer belonging to the community where these 
operations were to be performed; but wherever it lay hid, whenever 
its existence was discovered, it must have its legal operation. What 
that is to be, is more particularly examined in the second part of the 
learned judge’s argument referred to, and adopted as his own by the 
attorney-general. 
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That argument concedes that a destination to public uses in a 
plan, is a sufficient conveyance of the property to that purpose. 
That this court has correctly placed the setting off of commons to 
cities, on the same grounds as that of streets and highways: but, 
he says, that “although this may be perfectly correct under the 
common law, yet the decision cannot apply to a case arising under 
the French or Spanish law.” And he thinks that one example will 
show this. ‘The supreme court considers,” he says, “ that the fee 
may be in abeyance until a grantee exists who can accept it; and 
that then the grant is irrevocable.” This doctrine, he thinks, 
irreconcilable with the rule of the French law, that no community 
can have a right to the use of immovable property, without letters 
patent from the king ; or with the Spanish law, which recognises no 
place as common property for the use of the city, but that which 
it acquires by grant, purchase or prescription. But, are there any 
such rules in the French or Spanish laws? I trust, I have shown 
there are none: and it is worthy of remark, that on this branch of 
the argument, the rules are greatly extended beyond the authorities 
which are supposed to have established them. Thus, the text from 
Domat says, that the king can permit communities to possess pro- 
perty for their use, (pour leur usage), not the use of property, but the 
property itself for their use. Two very distinct things; one, aright 
to purchase real property to make their own use of it, the other, to 
purchase a use or servitude, in the property of another. But the an- 
swer to these supposed rules, and to their application, has already 
been anticipated. 

The following part of the opinion is not applicable to the present 
suit, for it consists solely in an endeavour to establish a right in the 
king of France, by virtue of his sovereignty and his superintendence 
of the police of cities, to dispose of the property dedicated to the pub- 
lic use of the citizens ; a right which he thinks devolved on the king 
of Spain, who, as was contended in that case, had made a grant of 
the land in dispute, part of this quay, to one of the parties in that 
suit. Now although I should contest every part of this argument, 
yet supposing that the kings of France and Spain (by virtue of some 
regal power, which I contend they never had) could dispose of pro- 
perty which they themselves had made part of the public property of 
the citizens ; yet they have not exercised it with respect to the pre- 
mises now in question: they were handed down to the corporation 
of New Orleans in regular succession ; and if the sovereignty of the 
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country came in the same manner to the United States, it came to 
them unaccompanied by the right of supervision over the police of 
cities, which the argument supposes the king to have possessed. It 
came to them limited by the powers delegated in the constitution, 
and we shall certainly look in vain into that instrument, for a power 
to interfere with, much less to claim the property which had once 
been dedicated to public use. 

This part of the argument also errs, in stating that the supreme 
court decided, that merely having a space vacant in the plan of a 
town, was a sufficient dedication of it to public purposes: all the 
blocks in the plans we have produced, lying in the back part of the 
city, are left vacant; they are not subdivided into lots; yet there is 
no pretence that they were intended for the use of the city ; they 
were left so until purchasers offered for the lots. Something more 
is required, if I understand the decisions of the court. The space, 
from its situation, must appear to be necessary for the accommoda- 
tion of the inhabitants (such as that of the land in question), or 
there must be some evidence of such dedication by written, or even 
verbal proof; both of which (situation and written designation), be it 
remarked, concur in the present case. 

A material circumstance, however, has entirely escaped attention 
in the argument, which renders of no avail all that part of it which 
is drawn from the prerogative of the king to resume his grantor curtail 
any servitude he may have created. The land on which the town of 
New Orleans was laid out, was private property, not the domain of 
the crown. It is forgotten, that the province of Louisiana was, after 
the surrender of the grant to Crozat, granted to the West India Com- 
pany, to hold in allodial tenure, independent of any feudal rights 
that might attach to the crown: that they founded the city with 
the assent of the crown, on their own lands; and when, in the year 
1732, they surrendered their grant, the king took only what they 
had not disposed of. But they could not, it is conceded, alter the 
plan, so as to deprive the citizens of any advantage it gave them ; 
therefore the king, who received only their rights, could not. A 
word or two on the supposed right of the king. It is founded on this 
reasoning. There is no doubt, it supposes, that the corporate power 
may, With the assent of the sovereign, change the destination of 
places originally intended for public use, but which, an alteration of 
circumstances has rendered improper for that use. But the king 
united both these powers ; therefore, his will was sufficient to change 














of 

It 
on, 
yer 
ice 


—— ww 


re > yy 





JANUARY TERM 1836. 701 


[New Orleans v. The United States.] 

the destination. This reasoning appears to me to be built on an in- 
correct view of the nature of the French laws, relating to the com- 
munities or municipalities of towns or communes. No act of incor- 
poration was necessary tocreate them. The permission of the king, 
as we have seen, by the quotation from Domat, was sufficient. 
Once created, they had their rights independent of the crown ; rights 
of property, and franchises, which he could no more legally invade, 
than he could the property of an individual. In France, most of the 
towns held their franchises and property by long usage, which, in 
general, supposed a royal permission. In their colonies all the 
towns were created by the same means which were pursued in the 
present case; the survey under royal authority, or that which it 
had delegated, and the subsequent government by municipal offi- 
cers, appointed by the crown or permitted to be chosen by the peo- 
ple. The argument seems to admit in one part, that after an incor- 
poration this union of royal and corporate powers ceased. If then, 
the survey and plan by royal authority were equivalent under the 
French to an incorporation under the common law, the argument 
totally fails. How far it applied to the Spanish law, (more im- 
mediately the subject of controversy in that suit), may be judged 
of by the Ist law, title 16th, of the 7th book of the Novissima Re- 
copilacion; which enacts that all royal grants made or to be made, 
of the rights or property of any cities, towns or places, shall be de- 
clared void. 

The same want of attention to the distinction between lands 
to be granted to a city, as its propios, that is to say, lands not for 
common use but for supporting the charges of the city, and there 
designated as a component part of the city in its first formation, 
pervades the argument (p. 73); where the viceroys who had the 
power to assign such propios to new cities, were directed to send 
to the king an account of what they have thus designated, that 
he may confirm them, is brought to prove that designation alone 
is not sufficient, there must be an after grant. But this law speaks 
of one thing ; our case, and the case before the court in Louisiana of 
another. A mere designation of part of the royal domain out of the 
city for the purpose of supporting the city charges, may require a 
regular grant ; while a mere designation of a part of the city for the 
common use of the inhabitants may be, and is sufficient without a 
grant. The distinction between the three kinds of common pro- 
perty that may be held by a municipality, is clearly drawn in the 
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Spanish law (5 Partidas, laws 7, 8, 9, tit. 28) : one that is common to 
all the world, such as the port, the shores, &c. ; another for the com- 
mon use of the citizens; a third for the expenses of the community, but 
which last are not subject to the use of the citizens individually, as 
the others are. These last are called propios, and by confounding 
the laws relating to these three, we run into inextricable error. The 
whole of this opinion of the truly learned judge of the supreme court 
of Louisiana is, however, based on the idea that the dedication to a 
public use in the plan, cannot operate as a grant, according to the 
laws of France or Spain ; although he admits that they would, ac- 
cording to the laws which govern the other states. For in the 
conclusion he admits, that if they had been granted to the city, they 
would not have passed by the treaty to the United States. 

Before I finish my examination of this able opinion, which the 
attorney-general has converted into a part of his argument, I cannot 
but make but one general remark on the power which it assumes to 
be vested in the kings of France and Spain, to resume and dispose 
of those parts of a city which they had designated for public use in 
the plans they had made of it ; a power insisted on with respect to a 
quay, to all the land lying between the city and the river, shutting 
it up completely from the only means of carrying on its commerce, 
and which yet it is acknowledged they did not possess with respect 
to the streets. But supposing, contrary to the fact, this town to 
have been laid out on land belonging to the king, he gave the streets 
in no other way than he gave the space in question ; if the one binds 
him, so does the other. ‘The law by which the city holds is not the 
mere common law, it is the law of eternal justice, pervading every 
system, common to every country, and from which every departure 
is an injustice, and an anomaly. What is given cannot be resumed 
without wrong, any more than that can be taken which is derived 
from any other source. King, republic, or individual, who gives a 
right over a property, can no more resume it than he can seize on 
that which he never possessed. The designation in the plan meant 
the same thing in Louisiana under the French law, that it did in 
America under the common law; in both it was meant to give a 
right; in both that right is sacred. 

I have now examined the title set up by the appellees. I have 
shown that it cannot be supported by the words or the spirit of the 
treaty under which they claim. 
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That the state decisions which are supposed to strengthen it are 
more numerous in favour of the defendant. I hope I do not flatter 
myself in thinking that the only one in favour of the appellees ought 
not to be considered as authority ; because in some points the cause 
is different; in others the reasoning on which it is founded is un- 
sound ; and because the court giving the decree was divided. 

Although in showing the weakness of the plaintiff’s title, I have 
necessarily anticipated many topics which enter into the establish- 
ment of ours; yet I must pray the indulgence of the court while I 
spread it before them in a connected point of view. 

The topographical position of the lands in dispute has been so 
frequently described, and is so accurately laid down on the plans 
which are before the court, that no further description is necessary. 

The following historical facts are material parts of the case ; and 
are proved by works admitted as authority by the parties. 

That the colony of Louisiana having been previously granted to 
Crozat, he, in the year 1717, surrendered it to the crown ; and that 
a new grant was, in the same year, made to the West India Com- 
pany, conceding to them all the lands in allodial tenure; with 
extensive powers of making establishments of commerce. 

That the position of the chief town was designated to be at a place 
where New Orleans now is, about the year 1720; but that the 
seat of government was not removed from where it had been 
first established, until 1724: when a plan was made, of which we 
have a copy signed by De Panger, who is proved to have been royal 
engineer, bearing date the 29th of May 1724; and designating by 
different colours the buildings made before September in the prece- 
ding year, and those made since. That altogether some hundreds 
of houses then appear to have been already built on the streets as de- 
lineated on the plan. 

That on the 15th of May 1728 another plan was made by Broutin, 
also a royal engineer, conformable, in the designation of the streets 
and public plans, to that of De Panger; with the addition of a great 
number of public and private buildings marked on it, all situated on 
the streets as designated in both plans. 

That in 1744 another plan was engraved and published in Char- 
levoix’s History of Louisiana, conformable in all respects, except in 
the addition of other improvements, but without any alteration of 
the streets, wharves and public places, to the plans before men- 
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tioned. That this work has been admitted as authentic by the 
parties. 

That in all these plans the word quay is written opposite to the 
front row of houses, and on the space between them and the river ; 
which space constitutes the premises in question. 

That on the first and third of these plans the ditch and fortifica- 
tions inclosing the town plot are delineated ; and that they are car- 
ried round three sides; and terminate at the river on each side, 
enclosing with the river the premises in question. 

Upon these facts and documents, together with the admissions 
on record that towns in the French colonies were not created by act 
of incorporation, but by plans made by the royal engineers, and de- 
posited in the bureau of the marine, from whence they have been 
drawn ; in addition to the corroborating facts of possession, and other 
circumstances hereafter alluded to ; the appellants rest their claim of 
title to the premises in question as a part of the town. 

The cases of Cincinnati and Pittsburgh contain all the law neces- 
sary to be cited in order to establish a title under this evidence ; 
unless, 

1. A body of law should be found to govern this case different 
from that under which these decisions were given. 

2. Some evidence should be found in the case to counteract the 
force of that relied on by the appellants. 

1. The cases are perfectly parallel, except that the fact of destina- 
tion, which was proved by inference and circumstantial evidence in 
the one of the cases decided by this court, and by parol testimony in 
the other, is here shown by written evidence on the face of the plan 
itself. That here the ditch in the first plan, and afterwards the 
fortifications, which formed the boundaries of the town, are designated 
on the plan, showing the premises to be as much an integral part of 
the town as the streets or squares ; it is therefore not a parcel of land 
claimed to have been given to the city, but one of the public places 
of the city itself within its designated boundaries, that is claimed in 
this suit by the United States as their property, to be disposed of as 
they may think fit. 

In this case, as in those decided by this court, the lands in dispute 
are such as are absolutely necessary to the wants of a commercial 
city, more particularly as applicable to those of a great commercial 
seaport. The cases then only differing in points which make this 
stronger than those decided, they must be considered as authorities 
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in point, unless it can be shown that they are not governed by the 
same law; but this inquiry has already been made in discussing 
the opinion of the court in the case of De Armas. And I cannot 
but think that it has been sufficiently shown, that the principles 
which must govern the cases are essentially the same in both sys- 
tems of law. I cannot, however, avoid drawing the attention of the 
court to the very learned and able opinion delivered by the dissenting 
judge (Martin) on this point. p. 48. He says: “I have looked in 
vain in the opinion of the court for any reference or allusion to any 
principle peculiar to the common law of England. It has appeared 
to me, that the case was determined on the just, broad and general 
principles of law in the corpus juris civilis: honeste vivere, to act 
honestly : polliciti servare fidem, when we have made a promise to 
keep it; and the necessary corollary, turpe est fidem fallere, it is 
shameful to disappoint expectations we have authorized.” 

2, If the laws are the same, and there is no difference in the prima 
facie case we have made, the only circumstance which can prevent 
a similar decree would be the production of some evidence to coun- 
teract that on which we rely. This has been attempted. With 
what success we sliall next inquire. 

1. It has been contended, that although this space may have been 
designated for public use as a quay, yet being given by the king he 
might resume his grant; that the United States succeeding to his 
rights may, when they think proper, make the like resumption ; and 
that the king of Spain actually did exercise it, by making grants 
within the contested limits, with the acquiescence of the city authori- 
ties. 

The two first points have been already examined; and it has been 
shown that no such right of resumption did exist, or could exist, 
either in France or Spain; that in the latter kingdom it was forbid- 
den by positive statute ; and in the former, and indeed every where, 
by the first principles of justice. 

The exercise by the Spanish authority remains to be examined. 
The plaintiff produced six grants or permissions to build on the space 
in question. Of these, 

The first is that of Magnon, who petitions for a grant of a parcel 
of land near the levee, for the purpose of pursuing his business as a 
ship carpenter, which he states to be essential to the service of the 
king. This petition is referred to the law officer of the crown, (the 
assessor) who gives it as his opinion, that “although the council of 
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the city might have some objection on account of the lot being situ. 
ated within its precincts,” yet he advises the grant from the necessity 
of having a ship yard. But no grant was made, although the opin- 
ion was delivered in August 1799, and the transfer of the province 
did not take place until December 1803. 

This fact then corroborates instead of impairing our title. The 
law officer declares that the city had good objections, that the land 
lay within the limits ; and notwithstanding the alleged necessity no 
grant was made. . 

2. The next is a similar application from Chessé, a calker, for 
permission to build ashed. But this is addressed not to the govern- 
ment but the city authorities, and permission is given to build and 
hold the shed at their will. Another evidence not of royal but of 
municipal authority. 

3. The third grant is to Bertrand, but it is merely a permission to’ 
build a shed, immediately after a distressing conflagration; which 
was so far from conveying any property, that the petitioner could not 
repair the shed without asking a new permission. 

4, Urtubuise asserts to the commissioners of the United States (as 
they report), that he had permission to build from the governor, but 
produces no authority. . 

Thus far, then, nothing is proved to impair, but something to 
strengthen, the case of the appellants. Their claim acknowledged 
by the law officer of the crown in one instance. The actual exer- 
cise of dominion over itin another. Inthe third, nothing but a per- 
mission dictated by charity, in a time of great calamity, when strict 
scrutiny of the powers of different officers would not be made; and 
in the fourth, nothing but the allegation of a party produced. 

The two remaining grants to Mentzinger and Liotaud, are, it must 
be confessed, acts which directly asserted the right of the king of 
Spain to dispose of the property in question; but they were the acts 
of a subordinate officer, and were so far from being acquiesced in by 
the city, that an appeal and remonstrance were made to the king; 
on which, according to the usual dilatory proceedings of that mo- 
narchy, no decision was made prior to the transfer. This fact is 
stated in Martin’s opinion (p. 47). No other grants however were 
made; and the attorney-general might have added to these arbitrary 
acts of disturbance, one of a more striking kind: where a Spanish 
governor sacrificed four of the principal inhabitants, and placed the 
tyrant’s mark of blood on the very ground now in question. My 
learned friend’s humanity would not permit him to avail himself of 
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this act of possession, but it is quite as good as another that has been 
relied on, the parading of the troops on a part of the premises, Af- 
ter this arbitrary sacrifice of the lives of its citizens by the first go- 
vernor, his successors might reasonably think themselves authorized 
to use little ceremony in disposing of the property of the city; and 
if it had been acquiesced in, a better reason might have been alleged 
than an acknowledgement of the king’s title. 

The corporation, it is said, have by various acts acknowledged 
the right of the United States. They have petitioned for, and ac- 
cepted grants of part of the land; but this was done before they had 
discovered the evidence of their tile. And even if done with a full 
knowledge of it, could never divest them of the property. 

No act of interference with the rights of the city having been 
found under the French government, one of our strong pieces of tes- 
timony has been ingeniously made to supply this deficiency. We 
produced nineteen ancient grants of lots in the front row of the city, 
all of which called for the quay as their front boundary ; these were 
produced to corroborate the evidence resulting from the inscription of 
that word on the plans. Now one of these, instead of using the ex- 
pression bounded by the quay, says situated on the quay, sur le quai: 
just as we say a farm situated on such a river, a lot in such a street. 
But to take away all doubt on the subject, we have the lot in ques- 
tion located on the map, with the name inscribed and shown to be 
one of the front lots bounded by the quay. These are the only evi- 
dences of interference by either of the governments: none by France 
from the laying out of the city in 1720 to the transfer, forty-nine 

years; and such as have been described, that of Spain, since. 

An argument has been used which requires some notice. It is 
said, that although the inhabitants of the city, individually, might 
have a right to the use of this ground; yet, the corporate body, now 
representing them, can have no title; because, during the French 
and Spanish dominion, there was no corporation. The king, if I 
understand the argument, had the power of the corporate body, and 
held the ground for the use of the citizens; that the fee was in him, 
subject to the servitude, for the benefit of the citizens; that this 
right was vested in the United States, by the transfer, and that they 
now held it in the same manver that the king did. 

The first objection to this argument, is the radical. one, that every 
community, under the French, as well as the Spanish government, 

has its officers to represent them; and although, by the statement 
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of facts, it is considered, that what we call an act of incorporation 
was not passed, yet all its effects were produced, by the erection of 
the town. Under both governments, every town had its municipal 
officers, who took charge of its property and asserted its interests, 
very frequently, against the encroachments of the king himself; an 
instance has been already mentioned in the remonstrance of the 
cabildo, against the governor’s grants. Again, if there was no cor- 
porate body, nothing to represent the city, but the kingly power; 
how, and to whom, did the king make the grant of the commons, 
and the lots fronting the public square, for the propios of the city, 
as has been proved in this cause. Not to himself, surely. No! 
he made it to the cabildo, for the use of the city. The ground de- 
signated for streets, squares, and quays, by the plan, vested in the 
municipality of the town, for the common use of the citizens ; under 
the French government, passed to the cabildo, under that of Spain, 
was exercised by a temporary municipality, appointed by the French 
prefect, who received the transfer from Spain, in order to deliver it 
to the United States. ‘They held it until the United States entered 
into possession, when another provisional municipality was appoint- 
ed, and remained in office until their powers, by a regular act of In- 
corporation, were vested in the present defendants. By that act, 
“all the estates, whether real or personal, the rights, dues, debts, 
claims, or property whatever, which heretofore belonged to the city 
of New Orleans, or had been held for its use, by the cabildo, under 
the Spanish government; the municipality, after the transfer, in 
the year 1803, to France ; or the municipality now existing, shall be 
vested in the. mayor, aldermen and inhabitants, to be enjoyed by 
them and their successors for ever.” 

This act passed during the first stage of territorial government, 
when all laws were submitted to congress for their revision. Con- 
sequently, they are estopped from saying that they have any inter- 
est in property which at any time was held by the municipality or 
the cabildo ; but it has been indisputably shown, that for more than 
forty-nine years, from the year 1720 to 1769, under the French go- 
vernment, and from that time to the transfer, in 1803, under the 
Spanish, there has been such possession of the premises. There- 
fore, if every other title were wanting, this alone would be sufficient 
to establish our right. 

An equally strong objection to this argument, arises from the con- 
stitutional power of congress. If the kings of France and Spain 
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tion could be trustees for the inhabitants of cities, and exercise either medi- 
n of ately or immediately, all the municipal powers necessary for the pro- 
ipal tection of such rights, how is congress to interfere? even if the same 
sts, rights had been transmitted to them by the terms of the treaty. | 
an There is a want of distinction, some confusion of ideas in this | 
the branch of the argument. An acknowledged power and duty of 
cOr- sovereignty is confounded with one, with which it is not invested, ! 
yer; and which it could not exercise if it were. The sovereign power i 
ns, has no right to exercise the duties which, by its grant, it has devolved { 
ity, upon the authorities of a city or town; it does not hold the property 
No! which is dedicated to the public use of the citizens of that town; | 
de- but it always retains the power of obliging their municipal efficers | 
the to observe the terms of the grant, to preserve the property for the | 
der use for which it was given. Thus, immediately after the transfer j 
‘in, of the country to the United States, before the local territorial ge- f 
ich vernment had been established; if the municipal officers of New 
rit Orleans had attempted to change the streets, to dispose of the public 
red square, or in any other illegal way to injure the rights of the citi- 
nt- zens: the United States, as the sovereign of the country, by its pro- 
in- per officers, might have taken cognizance of the case and prevented 
ct, or redressed the injury. Then, they might have sustained a suit in 
ts, their name, as the sovereign of the country, for an injunction to pre- 
ity vent an illegal sale of common property ; but not even then, one like 
ler the present, to recover the possession of it. But after a local govern- 
in ment had been established under the territorial grade, with its legis- 
be lative council, its judicial and executive officers, and all the other 
oy attributions of supreme power, restricted only by the powers vested 
in the general government ; when, afterwards, in pursuance of the 
it, terms of the treaty, Louisiana was admitted into the union, on equal 
n- terms with the other states : in both these cases, that superintendence 
r- over the municipality, which bears the attribute of local sovereignty, 
or was transferred to the territorial, first, and afterwards to the state 
n government; and can never be exercised by the United States, unless, 
D- indeed, the construction of the constitution should be adopted, which 
e has for the first time, that I am.aware of, been contended for in 
be this cause. But even then, if the power given to congress to regu- 
at late commerce, should be found to mean the grant of a jurisdiction 
over wharves and ports, some thing more would be necessary before 
» that power could be exercised ; a code of the police of ports, the 
n | creation of officers, hitherto unknown to our government, and some 








710 SUPREME COURT. 


[New Orleans v. The United States. ] 

mode of settling the clashing interests of the cities, the states, and 
the United States, in all the ports of the union. For, I repeat, if the 
power exists‘on the wharves of New Orleans, it must exist in those 
of all the states; for the argument derives it from the constitution, 
which must operate upon all.- That so great an extension of the 
powers of the general government has never before been thought of, 
is a strong proof against its adoption ; and I quit the argument with- 
out any fear that the court, by sanction, will make an inroad on 
state rights ; which the learned counsel for the United States would 
be the first to deplore. 

I may hope from this view that I have shown that the United 
States can claim no property in the soil. 

"That they cannot recover in this suit even if they had a title, be- 
cause they have not shown such a possession as would sustain a suit 
fer a perpetual injunction. 

That the decision of the state court forms no authority to guide 
that of this court. 

That the Jands in question were dedicated to public use and vested 
in the city by evidence that cannot be controverted. 

And, that the rights of the city, under the French and Spanish 
government, have been regularly transmitted to the defendants, 
forming a chain of title that has vested the property in them subject 
to laws, for the due observance of which they are amenable to the 
state authorities, not to those of the United States. 

But if there should be a failure in any of these points, there is one 
on which we cannot be mistaken: 

The title derived from prescription by a possession of more than 
a hundred years. Law ], tit. 7, lib. 5, Recop.; and law 1, tit. 15, 
lib. 4,Recop. To rebut this, an authority has been introduced from 
Domat to show that things destined for public use cannot be ac- 
quired by prescription; an authority showing clearly that property 
of that description cannot be acquired by an intruder on the common 
property of a city, but most clearly not forbidding the acquisition of 
them by the city under that title ; a law made for the protection of 


public property, not to prevent the application of a law in their favour 
which comes in aid of lost titles. 


Mr Justice M’Lean delivered the opinion of the Court. 
This case is brought before this court by an appeal from the de- 
cree of the district court for the eastern district of Louisiana. 
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Under a practice which is peculiar to Louisiana, the attorney of 
the United States, on their behalf, presented a petition to the court.; 
which represented that the mayor of the city of New Orleans, in 
pursuance of an ordinance of the city council, had advertised for sale, 
for a day then past, and was about to advertise anew, for sale, in 
lots, the vacant land included between Ursuline Levee and Garrison 
streets, and the public road in the ciiy of New Orleans ; and also, the 
vacant land included between Customhouse Levee and Bienville 
street, and the public road in the said city. 

And the petitioner further stated, that by the treaty of cession of 
the late province of Louisiana by the French republic to the United 
States of America, the United States succeeded to all the antecedent 
rights of France and Spain, as they then were, in and over the said 
province ; the dominion and possession thereof, including all lands 
which were not private property ; and that the dominion and posses- 
sion of the said vacant lands, ever since the discovery and occupation 
of the said province by France, remained vested in the sovereign ; 
and had not, at any time prior to the date of said treaty, been granted 
by the sovereign to the city. And the petitioner prayed for an in- 
junction to restrain the city council from selling the land, or doing 
any other act which shall invade the rightful dominion of the Uni- 
ted States over said land, or their possession of it; and a perpetual 
injunction was prayed. 

To this petition the mayor, aldermen and inhabitants of thé city 
answered, and denied the material facts and allegations in the peti- 
tion ; and they specially denied that the dominion and possession of 
the land, at the time Louisiana was ceded to the United-States, were 
vested in either the king of Spain or the sovereign of France, either 
as vacant land or under any other denomination. 

And in a’supplemental answer the respondents say, that the in- 
habitants of the city of New Orleans are the true and lawful pro- 
prietors of the vacant lots they have been enjoined not to sell. 

1. “ Because all the space of ground which exists between the 
front line of the houses of the city and the river Mississippi was left 
by the king of France, under the name of quays, for the use and 
benefit of the inhabitants of the city. 

2. “Because if since the foundation of the city of New Orleans 
said space of ground became wider than was necessary for the 
public use, and the quays of the city, it was in consequence of an 
increase formed by alluvion in the greatest part of the front of the 
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city ; and the works which were necessarily made from time imme- 
morial by the inhabitants of the*city, or at their-expense, to the 
levee in front thereof, to advance it nearer to the river than it was 
formerly. 

3. “ Because, by the laws of Spain which were in force at the 
time when said alluvions were formed, and said works were made, 
alluvions formed by rivers in front of cities belonged to the inhabi- 
tants thereof; who may dispose of the same as they think it con- 
venient, on their leaving what is necessary to the public use.” 

And the respondents say, that the vacant lots are of great value ; 
and cannot be disposed of unless they shall be indemnified by the 
government, &c. 

A general replication was filed by the district attorney in behalf 
of the United States. 

Statements of facts signed by the parties appear in the record. 

If this cause be considered on the broad ground on which it is 
presented by the facts and the arguments of counsel, it is one of 
great importance. In one view, the title to property of the value of 
several millions of dollars, depends upon its decision; dnd in any 
aspect in which it may be considered, principles of the cjvil law, and 
the usages and customs of the governments of France and Spain, 
and also, it is insisted, important principles of the ¢ommon law, as 
well as the effect of certain acts of our own government, are in- 
volved. 

In the able arguments which have been heard at the bar, these 
topics have been elaborately examined and variously illustrated ; and 
it now becomes the duty of the court to pronounce their opinion in 
the case. Being constituted the organ of that opinion, the matters in 
controversy will be considered under the following arrangement. 

1. The rights of the plaintiffs in error, by the principles of the 
common law. 

2. Their rights under the laws and usages of France and Spain. 

3. The interest of the United States in the property claimed by 
the city, and their jurisdiction over it, 

That property may be dedicated to public use, is a well established 
principle of the common law. It is founded in public convenience, 
and has been sanctioned by the experience of ages. Indeed, without 
such a principle, it would be difficult, if not impracticable, for society 
in a state of advanced civilization, to enjoy those advantages which 
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belong to its condition, and which are essential to its accommoda- 
tion. 

The importance of this principle may not always be appreciated, 
but we are in a great degree dependent on it for our highways, the 
streets of our cities and towns, and the grounds appropriated as 
places of amusement or of public business, which are found in all 
our towns, and especially in our populous cities. 

It is not essential that this right of use should be vested in a cor- 
porate body ; it may exist in the public, and have no other limitation 
than the wants of the community at large. 

This court had occasion to consider this doctrine in two important 
and leading cases, which lately came before them, and which are 
reported in 6 Peters. The first one was the City of Cincinnati v. 
The Lessee of White. 

In 1789, the original proprietors of Cincinnati designated, on the 
plan of the town, the land between Front street and the Ohio river, 
as a common for the use and benefit of the town forever. A few 
years afterwards a claim was set up to this common, by a person 
who had procured a deed from the trustee in whom the fee of the 
land was vested, and who had entered upon the common, and claim- 
ed the right of possession. The proof of dedication being made out 
to the satisfaction of the court, they sustained the rights claimed by 
the city. At the time the plan of the city was adopted by the pro- 
prietors, and this ground was marked on the plat as a common, they 
did not in fact possess the equitable title to the space dedicated ; but 
they shortly afterwards purchased the equitable title, amd it was held 
that under the purchase the prior dedication was good. 

In their opinion, the court refer to a great number of decisions of 
this court and others, in this country, and also of the highest courts 
in England, to sustain the principles upon which the decision was 
founded. The doctrine is now so well settled, and so generally 
understood, that it cannot be necessary to cite authorities in support 
of it. 

In the case of Barclay and others v. Howell’s Lessee, the same 
principle was sanctioned, as applicable to facts somewhat variant 
from those which constituted the Cincinnati case. 

In 1784, the representatives of William Penn, in whom the pro- 
prietary right of Pennsylvania was vested, by their agent, laid out 
the town of Pittsburgh. The original plan of the town, the court 
say, “shows that it was laid out into lots, streets and alleys, from the 
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junction of the Alleghany and Monongahela rivers, extending up 
the latter to Grant street. With the exception of Water street, which 
lies along the bank of the Monongahela, all the streets and alleys of 
the town were distinctly marked by the surveyor, and their width 
laid down. Near the junction of the rivers, the space between the 
southern line of the lots and the Monongahela river is narrow, but 
it widens as the lots extend up the river. 

“From the plan of the town it does not appear that any artificial 
boundary, as the southern limit of Water street, was laid down. 
The name of the street is given and its northern boundary, but the 
space to the south is left open to the river. All the streets leading 
south terminate at Water street, and no indication is given in the 
plat, or in any part of the return of the surveyor that it did not ex- 
tend to the river, as it appears to do by the face of the plat.” 

And the surveyor being dead, his declarations at the time of mak- 
ing the survey, that Water street should extend to the river, were 
sanctioned as evidence ; and it appearing that the convenience of the 
town required the extension of this street to the river ; and there be- 
ing no statement or line marked on the plat of the town as opposed 
to it; and as the publie for thirty years or more, in some parts of the 
town, had thus used the street; and that property had been bought 
and sold in reference to it; in this form: it was held to be sufficient 
evidence of its having been dedicated to the public. The street thus 
extended afforded a large and convenient space for commercial pur- 
poses along the shore of the river, beyond what was required for a 
street. 

On the 26th of September 1712, about thirty-eight years after 
Louisiana had been taken possession of by Lasalle, in the name of 
the king of France, a charter was granted by the king to Crozat, 
conferring on him exclusive rights for commercial and other pur- 
poses, over a great extent of country, which included the territory 
that now forms the state of Louisiana. 

The absolute property in fee simple was vested in him, of all the 
lands he should cultivate, with all buildings, &c., he taking from 
the governor and intendant grants, which were to become void on 
the land ceasing to be improved. 

The laws, edicts and ordinances of the realm, and the custom of 
Paris, were extended to Louisiana. This charter was afterwards 
surrendered by Crozat to the king; and a new one was granted on 
the 6th of September 1717, to a corporation styled the Western Com- 
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pany. The land, coasts, harbours and islands in Louisiana, were 
granted to this company, as they had been to Crozat, “it doing 
faith and homage to the king and furnishing a crown of gold, of the 
weight of thirty marks, at each mutation of the sovereignty.” 

The power is given to this company to grant land allodially. 
And under its auspices, the ground where the city of New Orleans 
now stands, was selected as a place for the principal settlement of 
the province. A short time afterwards, the foundation of the city 
was laid, by the construction of a few huts and other improvements. 
In 1724, and also in 1728, by the facts proved, it seems, maps of the 
town were made, on which the vacant space, now in controversy, 
was designated by the name of quay. 

The Western Company continued to act under its charter until 
January 1732, when, with the king’s leave, the charter was surren- 
dered, and a retrocession was made by the company of the “ pro- 
perty, lordships and jurisdiction of Louisiana.” 

The town of New Orleans was established, and the plan, as de- 
signated in the maps referred to, adopted, while the country was 
under the jurisdiction of the Western Company; and the dedi- 
cation to public use, of the vacant space in contest, was made by 
it, so far as a dedication is shown by the plan and the indorsement 
of the word quay upon it. 

In the agreed facts, a quay is admitted to be a vacant space be- 
tween the first row of buildings and the water’s edge, and is used 
for the reception of goods and merchandize imported or to be ex- 
ported. ‘In the Civil Code of Louisiana, a quay is said to be  com- 
mon property, to the use of which, all the inhabitants of a city, and 
even strangers are entitled in common, such as the streets and pub- 
lic walks.” 

The term is well understood in all commercial countries; and 
whilst there may be some differences of opinion as to its definition, 
there can be little or none in regard to the popular and commercial 
signification of it. It designates a space of ground appropriated to 
the public use : such use as the convenience of commerce requires. 

This entire vacant space has been used for the purposes to which 
it was appropriated ; with but occasional and slight interruptions, to 
small portions of it ; from the establishment of the designation of the 
quay in 1724, until the present time. The interruptions referred to, 
were not such as deprived the public of the proper use of the ground. 
They were generally of a temporary nature, and were permitted, 
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where private accommodation was in some degree connected with 
the public convenience, Temporary shops and baths, which were 
constructed upon this ground, were of this character. 

The public established, at different times and for different pur- 
poses, buildings of a more permanent description ; but these were 
rendered necessary for the public service, and they seem not to have 
encroached, to any injurious extent, on the public use of the quay. 

Some of these buildings have long since disappeared, and any of 
them which may still remain, do not subject the city or the public 
to any inconvenience. 

The city authorities, at an early day, would scarcely be expected 
to object to the construction of barracks on this space, for the accom- 
modation of the soldiers, which were there stationed for the protec- 
tion of the city. And much less would they be expected to object 
to the use of the common for the occasional performance of military 
evolutions. 

The customhouse and public warehouse, erected on this ground 
by the Spanish government, have disappeared ; and the construc- 
tion of the present customhouse on the quay, by the federal govern- 
ment, in 1819, cannot be considered as affecting the original dedica- 
tion. 

It may be convenient for the city to have the customhouse situated 
on this ground, and it does not interrupt the public use. 

Two or three grants to small lots of ground within this common, 
were made under the Spanish authorities ; but under the present 
head of inquiry, it is unnecessary to examine whether these acts were 
not the exercise of arbitrary power, by the Spanish officers, and be- 
ing in derogation of vested rights, should not be held as nullities. 

If these titles were given in the exercise of a discretion, still they 
would not go to abrogate a vested right, only to the extent of the 
titles. But this question will be more particularly examined here- 
after. 

Suppose, on the common at Cincinnati, or on the vacant space 
connected with Water street at Pittsburgh, it had been proved that 
the state had constructed a customhouse, or temporary barracks, 
would such acts have been considered as disproving a dedication. 
Clearly they would not ; nor would grants for one or two lots within 
either space, unadvisedly issued and in i a of vested rights, 
have been so considered. 


The title to Penn and his heirs was allodial, and we have seen 
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that the Western Company was authorized to make such titles. 
Like the heirs of Penn, the Western Company was proprietor of a 
great extent of territory, and the dedications were made under cir- 
cumstances somewhat similar; but. the proof of dedication of the 
common or quay at New Orleans, is incomparably stronger than was 
found.in the Pittsburgh case. 

It appears that this quay has been greatly enlarged, by theallu- 
vial formations of the Mississippi river ; and from this fact_an argu- 
ment.is drawn against the right of use in the city, at least to the 
extent asserted. 

The history of the alluvial formations by the action of the waters 
of this mighty river, is interesting to the public, and still more so to 
the riparian proprietors, 

The question is well settled at common law, that the person whose 
land is bounded by a stream of water, which changes its course gra- 
dually by alluvial formations, shall still hold by the same boundary, 
including the accumulated soil. No other rule can be applied on 
just principles. Every proprietor whose land is thus~bounded, is 
subject to loss, by the same means which may add to his territory : 
and as he is without remedy for his loss, in this way, he cannot be 
held accountable for his gain. 

This rule is no less just when applied to public, than to private 

rights. The case under consideration will illustrate the principle. 

If the dedication of this ground to public use be established by the 
principles of the common law, is it not of the highest importance 
that the accumulations of the vacant space, by alluvial formations, 
should partake of the same character and be subject to the same use 
as the soil to which it becomes united ? 

If this were not the case, by the continual deposits of_ the Missis- 
sippi, the city of New Orleans would, in the course of a few years, 
be cut off from the_river, and its prosperity impaired. If the city can 
claim the original dedication to the river, it has all the rights and 
privileges of a riparian proprietor. 

But there is another consideration of great weight on this subject. 
It appears that the city, from time immemorial, has been compelled 
to construct at great expense, and keep in repair, levees, which resist 
the waters of the river and preserve the city from inundation. © If it 
were not for these levees or embankments, it appears from the facts 
proved, that not only the city of New Orleans, but the country, to a 
great extent, bordering on the lower Mississippi, would be uninhabit- 
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able. These works resist the current of the river; eddies are formed, 
and the deposits rapidly accumulate. “Tn this way has the vacant 
space been greatly enlarged _ within twenty or thirty years past, 

This enlargement of the quay cannot defeat or impair the rights 
of the city ; and the question only remains to be answered, whether 
the facts in this case, by the ptinciptes‘of the common law, show a 
dedication of this vacant space to public tse:~ a 

No one can doubt, that the answer must be in the affirmative. 

The original dedication is proved by the maps in evidence, and by 
a public use of more than acentury. These facts are conclusive. 
The right of the city is sanctioned by time, and established by un- 
controverted facts. 

No case of dedication to public use has been investigated by this 
court, where the right has been so clearly established. 

What effect the acts of the federal government, and the acts of 
the corporation of the city may have upon this right, ‘will be consi- 
dered in another branch of this case. 

As the rights claimed by the city had their origin under the laws 
of France, and were enjoyed for nearly forty years under the laws of 
Spain, it becomes necessary to examine those laws,’ to ascertain the 
nature and extent of these rights. On this ground the claims of the 
city have been earnestly and ably, if not confidently resisted, in the 
argument. The laws of France and of its colonies, it is admitted, 
prevailed in Louisiana from its first settlement until the 25th Novem- 
ber 1769, when they were abrogated by O’Reilly, captain-general 
under the king of Spain. 

On the part of the defendants in error, it is contended, that the 
corporation of the city has no title whatever to the soil, or to the use 
of the premises in question: and great reliance is placed on a decision 
lately made by the supreme court of Louisiana, ?n the case of C. G. 
De Armas and M. §. Cucullu v. The Mayor, Aldermen, &c. of the 
city of New Orleans. Two of the three learned judges who compose 
that court lay down principles, in their opinions in that case, which 
are inconsistent with the right asserted by the city in this case: and 
it is insisted that this decision, which disaffirmed the right set up by 
the city, is conclusive on this court. 

So far as the present controversy may be supposed to arise under 
the laws of the United States, or the treaty of cession, it is clear 
that the decision of the Louisiana court cannot be considered as set- 
tling the question. In the argument on behalf of the government, 
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the principle is laid down, that by the laws of France, a city or 
town could not acquire a right or title to the soil of immovables, or 
to the use of them, without letters patent from the king. And Do- 
mat, with other authorities, is referred to, who, in treating of com- 
munities, declare, as a primary rule, that they should be established 
for the public good, and by order or permission of the prince. 

By the third section in the statement of facts, it appears that towns 
in the French colonies, were never incorporated like those of the 
United States; they are founded in virtue of orders emanating from 
the government, or from the minister of marine, and transmitted to 
the governors of the colonies, and their administration was confided 
to intendants, who had authority to enact the necessary public 
regulations. 

It is insisted that no reasons are assigned why the law of France 
was not complied with, by issuing a grant, if the dedication of this 
common was in fact made. That the plan of the town may be pre- 
sumed to have been made, and the ground in contest designated, as 
appears on the maps, for other purposes than those supposed by the 
city authorities. That the maps were for a long time lost sight of, 
and could not have been considered as evidence to supply the place 
of a grant: had this been the case, they would have been pre- 
served with care. But the most conclusive argument against this 
dedication is, it is said, that until the town was incorporated by let- 
ters patent, it was incapable of taking by grant. And the decision 
of the supreme court of Louisiana is referred to as sustaining this 
doctrine. 

Great respect is due to the opinions of the two learned judges who 
made this decision ; and especially on questions arising under the 
civil law, with the principles of which they must be familiar. Stil 
it would seem that a ready answer may be found to at least some of 
the objections stated by the counsel. In the first place, the dedica- 
tion of this common was made by the Western Company, who had 
power to make grants; and ignorance of their rights, by the inhabi- 
tants of the city, or of the necessary evidence to establish them, af- 
fords no very satisfactory proof against the existence of those rights. 
And, if reasons can be assigned, why this ground was designated 
on the plat as a quay, which show that such indorsement could not 
have been designed as a substitute for a grant; yet, in the absence 
of satisfactory reasons, is it not fair to presume in favour of a servi- 
tude which has been enjoyed by the city for more than a century ? 
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Whether the retrocession of Louisiana, its jurisdiction, &c., by 
the Western Company to the king of France, could affect the rights 
previously granted by it, may be hereafter considered. 
It is admitted that the power of the sovereign: over the streets of 
a city, is limited. He cannot alien them, nor deprive the inhabi- 
tants of their use, because such use is essential to the enjoyment of 

















urban property. And a distincticti is drawa, in this respect, between 
the streets of a city and other grounds dedicated to public use. The 
latter, it is contended, is not only under the stipervision of the king, 
as to its use, but he may sell aud convey it. 

Now, it would seem, in reason, that the principle is the same in 
both cases. The inhabitants of a town cannot be deprived of their 
streets, as the streets are essential to the enjoyment of their property. 
In other words, by closing the streeis, the value of the buildings of 
the town would be greatly reduced, if not entirely destroyed. And 
if ground dedicated to public use, which adds to the beauty, the 
health, the convenience and the value of town property, be arbitra- 
rily appropriated by the sovereign to other purposes, is not the value 
of the property, which has been bought and sold in reference to it, 
greatly impaired? The value may not be reduced to the same ruin- 
ous extent, as it would be to close the streets, but the difference is 
only in the degree of the injury, and not in the principle involved. 

Domat, liv. 1, title 8, sec. 1, art. 1, says, there are two kinds of 
things destined to the common use of men, and of which every one 
has the enjoyment. The first are those which are so by nature; as 
rivers, the sea and its shores. The second, which derive their cha- 
racter from the destination given them by man; such as streets, 
highways, churches, markethouses, courthouses, and other ‘public 
places ; and it belongs to those in whom the power of making laws 
and regulations in such matters is vested, to select and mark out 
the places which are to serve the public for these different purposes.” 

But, it is said, if the dedication was made by the kiag, the citizens 
of New Orleans, or the public, did not acquire a right paramount to 
his. And that having a right to regulate the use, and the fee never 
having been conveyed by him to the city, by grant or otherwise, he 
must of course retain the power of disposing of the property. 

The right of the king to this property, is compared to the right of 
a city, which is vested with the fee and the use; and as in such case 
the corporation may dispose of the property dedicated with the sanc- 
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tion of the sovereign power; the sovereign, it is contended, having 
the right of property and the power to regulate the use, may alien. 

And it is said, that this supervision of the use by the king, was a 
doctrine peculiarly applicable to Louisiana and the city of New Or- 
leans, where the changes are so frequent by the continual formations 
on the shores of the Mississippi, in addition to increase of population 
and business, which often require alterations in the streets and other 
public places. 

Though certain places may be dedicated to public purposes by the 
supreme power, and may be said to be withdrawn from commerce, 
still it is insisted where no grant has been made, and private rights 
have not become vested in the property, it is not withdrawn from the 
sovereign power. 

This argument goes upon the fact, that the title to the quay re- 
mained in the king of France, which is a controverted point. 

That the king, under the law of nations, was entitled to the right 
of soil of Louisiana, is not contested. The same rights belonged to 
the sovereign of France in this respect, as have been accorded to 
other European sovereigns who made discoveries on this continent ; 
but the conclusion which is drawn from this, that, as no grant was 
given, the king had a right to alien the ground in contest, the same 
as any other part of Louisiana, is not admitted. 

This argument in behalf of the power of the king of France over 
the common, is founded upon the supposition, that the cession of the 
country ‘to the king by the Western Company, destroyed the rights 
which had become vested under it; and also, that as no grant for 
the land in contest has been proved, none can be presumed. 

The doctrine of presumption is as fully recognised in the civil as 
it is in the common law. It is a principle which no enlightened 
tribunal, in the search of truth, and in applying facts to human affairs, 
can disregard. 

The retrocession of Louisiana to France by the Western Company, 
did not abrogate the rights which had been acquired under it. All 
the grants to individuals made by the company were respected ; and 
there is no act by the French government, from the foundation of 
the city to the transfer of the country in 1769 to Spain, which shows 
that this dedication was not as much respected and sanctioned by 
the king, as were the grants to private citizens. Does not this long 
acquiescence of the monarch, and enjoyment of the property by the 
city, afford some evidence of right? But in addition to this consi- 
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deration, it appears in evidence, that from the time the plan of the 
city was adopted until the country was ceded to Spain, numerous 
transfers of property were made, in which the property is described 
as being bounded by this quay; and also, many official transactions 
of public officers, in which the quay is recognised and referred to, 
This shows in what light this vacant space was considered by the 
public, for nearly fifty years after the dedication was made: and it 
is not probable that this subject could have been wholly overlooked 
by the king. The plan of the city, containing the designation of 
this quay, was published by Charlevoix in his Histoire de la Nou- 
velle France, and perhaps by Voltaire. It is true, that New Orleans 
contained at this time a very limited population; but it is matter of 
history, that not many years after the foundation of the city was 
laid, the most splendid scheme of commercial enterprise, connected 
with banking operations, was projected in France, in reference to 
Louisiana. So excited did the public mind become on this subject, 
and so generally was the public attention directed to it, that there is 
little probability the dedication of this common could have escaped 
the notice of the king of France. It was not, probably, deemed too 
large for the accommodation of a city which was to become the em- 
porium of a country of such vast resources. | 

The public use of this common for so great a number of years, 
and the general recognition of it from the time it was dedicated, in 
numerous private and official transactions, and the acquiescence of 
the French king, offered no unsatisfactory evidence of right. If a 
grant from the king were necessary to confirm the claim of the city, 
might it not be presumed under such circumstances ? 

But suppose the dedication had not been made by the Western 
Company, and the title were admitted to be in the king, as decided 
by the supreme court of Louisiana ; is it clear that he had the power 
to alien the ground at pleasure? 

It cannot be insisted that the dedication of this property to public 
use, whether the title to the thing dedicated became vested in the 
city or its use only, could withdraw it from the political jurisdiction 
of the sovereign power. This would place property of this descrip- 
tion on a higher and more sacred principle than private property. 
But in no point of view can this be the case. 

That a jurisdiction to a limited extent was exercised by the king 
of France over the quays of Paris and the public grounds of other 
cities in the kingdom, such as permitting buildings to be constructed 





th 
is 


th 
P 


eS SS eS oe 





JANUARY TERM 1836. 723 


[New Orleans v. The United States.] 
thereon and regulating the manner and extent of such occupancy, 
is admitted ; but this power seems to have been in the nature of a 
police regulation, and was so exercised as was not incompatible with 
the public use of the grounds. This authority, however, does not 
prove that the fee or the right of use was not in the public, or that 
the king had power to convey the lands. 

Domat says, “rivers, their banks, highways, are public places 
which are for the use of all, according to the laws of the country. 
They belong to no individual and are out of commerce; the king 
only regulates the use of them.” And again, in vol. 2, lib. 1, tit. 
8, sect. 2, 3 and 16: “we class public places, as out of commerce ; 
those which are for the use of the inhabitants of a city, or other place, 
and in which no individual can have any right of property, as the 
walls, ditches or gates of a city, and public squares.” 

In Domat, b. 1, tit. 8, sect. 2, art. 19, itis said: “if it should happen 
that some buildings on a public square should be constructed, they 
might either be demolished if they should prove any way hurtful or 
inconvenient, or be suffered to stand upon condition of their paying 
a rent, or making some other amends to the public, if found to be 
more advantageous to let them remain, either because they would 
be an ornament to a market place, or other public place, or because 
of the rent they would yield, or other advantages that might be made 
of them. 

Judge Martin, who dissented from the opinion of the superior 
court in the case above cited, says, “ of public places, the public may 
claim the use by exhibiting evidence of a dedication to its profit, by 
the sovereign or pater familias, without any letters patent, grant or 
deed.” 

And “ of places which are alleged to be the exclusive property of } 
the town or city, or of which the exclusive right to use is claimed, ‘ 


The power of appropriating private property to public purposes is 
an incident of sovereignty. And it may be, that by the exercise of 
this power, under extraordinary emergencies, property which had 
been dedicated to public use, but the enjoyment of which was prin- 
cipally limited to a local community, might be taken for higher and / 
national purposes, and disposed of on the same principles which sub-, 
ject private property to be taken. j 

In a government of limited and specified powers like ours, such a 
power can be exercised only in the mode provided by law; but inan 
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arbitrary government, the will of the sovereign supersedes all rule 
on the subject. ace 

But it must be admitted that while the French laws and usages 
may show the nature and extent of the right of the public to this 
common, as it was originated and regulated by them, for nearly half 
a century ; yet it is to the Spanish laws and usages we must chiefly 
look in determining this head of the controversy. 

From the abrogation of the French laws in Louisiana by O’Reilly in 
1769, until the country came into the possession of the United States, 
the laws of Spain acted upon and governed the rights in controversy. 
The retrocession of the country from Spain to France, and the cession 
of France to the United States followed so soon afterwards, that 
these transfers, it is admitted, caused no interruption to the laws of 
of Spain. 

Louisiana was ceded by France to Spain without any abridgement 
of the vested rights to property enjoyed by private individuals or com- 
munities. The rights of the city of New Orleans were in no respect 
affected by this cession, unless they have been affected by the action 
of the Spanish laws ; and we will now examine this point. 

The fundamental laws of the Spanish nation, and which are un- 
derstood to be alike binding on the king and the people, are found 
in the Partidas and the Recopilacion. | 

The 9th law, tit. 20, of Partida 3, contains the following: “ the 
things which belong separately or (severally) to the commons of 
cities or towns are fountains of water, the places where the fairs or 
markets are held, or where the city council meet, the alluvions or 
sand deposits on the banks of rivers, and all the other uncultivated 
lands immediately contiguous to the said cities, and the race grounds, 
and the forests and pastures, and all such other places which are 

established for the common use.” . 

The 23d law, tit. 32, of Partida 3, is as follows: “no one ought 
to erect a house or other building or works in the squares, nor on 
the commons, (exidos) nor in the roads whicl belong to the commons 
of cities, towns or other places; for as these things are left for the 
advantage or convenience and the common use of all, no one ought 
to take possession of them, or do, or erect any works there for his 
own particular benefit; and if any one contravenes this law, that 
which he does there must be pulled down and destroyed ; and if the 
corporation of the place where the works are constructed choose to 
retain them for their own use, and not pull them down, they may 
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do so; and they make use of the revenue they derive therefrom in 
the same manner as any other revenues they possess ; and we more-| 
over say, that no man who has erected works in any of the above-. 
mentioned places can or shall acquire a right thereto by prescrip- 
tion.” ; 

In the Recopilacion, law 1, b. 4, tit. 15, is the following: “where- 
as, in our kingdoms, persons hold and possess some cities, towns, 
villages, and civil and criminal jurisdiction, without any title from 
us, or from the kings our predecessors; and it has been doubted 
whether the same could be acquired against us and our crown by 
any time: we do ordain and command, that immemorial possession, 
proved in the manner, and under the conditions required by the law 
of Toro, which is law the Ist, tit. 7, b. 5, of this Recopilacion, be 
sufficient to acquire against us and our successors, any cities, towns, 
villages, use or jurisdiction civil or criminal, and thing or part thereof 
annexed or belonging thereto. Provided, that the time of said pre- 
scription be not interrupted by us, or by our command, naturally or 
civilly. But the supreme, civil or criminal jurisdiction which kings 
have, by their sovereignty and kingly power, which consists in exer- 
cising and having justice done, when other lords and judges do not; 
we do ordain, that this cannot be acquired or prescribed by the said 
time or any other; and likewise what the laws say cannot be ac- 
quired by time, must be understood of the imposts and tributes com- 
ing to or owing to us.” 

And again, Recopilacion, law 1, tit. 7, b. 5, is the following law : 
* we do ordain, that the mayorazgo [mayorat of the French, entail in 
English] may be proved by the instrument of its institution, together 
with the written permission of the king who authorised it: provided 
the said instruments are authenticated ; or by witnesses, who testify 
in the form required by law, to the tenor of the same, and likewise 
by immemorial custom proved, establishing that the former possess- 
ors have held and possessed the property or mayorazgo ; that is to 
say, that the eldest legitimate sons and their descendants used to 
inherit said property, as such, when the holder thereof left other son 
or sons, without leaving them any thing equivalent to what those 
who succeeded to the mayorazgo received ; provided the witnesses 
be of good reputation, and declare that they have seen it thus for 
forty years, and heard their seniors say that they always saw it, and 
never heard the contrary said, and that it is a matter of public voice, 
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notoriety and opinion, amongst the inhabitants or residents of the 
place.” 

In the Novissima Recopilacion, b. 7, tit. 16, law 1, is the follow- 
ing: “our pleasure and will is, to preserve their rights, rents and 
property to our cities, towns and places, and not to make any gift of 
any thing of them; wherefore we command that the gift or gifts 
which we may make, or any part of them, to any person whatsoever, 
are not valid.” 

A faithful observance of these laws would have preserved the 
rights of the city, as to the common, free from invasion. No law 
was cited in the argument which showed the power of the king of 
Spain t to alienate land which had been dedicated to the public use: 
and it is clear that the exercise of such a power would have violated 
the public law, which is understood to have limited the exercise of 
the sovereign power in this respect. 

“The king of Spain, like the king of France, had the power to give 

rmission to construct buildings on grounds dedicated to public use, 
without injury to the public rights; but 4his does not show that 
either sovereign had the power to alien such lands. 

In the 3d Partida, law 3, tit. $2, the sovereign was authorized to 
grant permission to build on public places. And the comment of 
Rodriguez, 15 and 16, is, that the building must be so constructed 
that no one should be injured in his right thereby ; because the pri- 
vileges granted by princes are understood to be granted without pre- 
judice to third persons. 

“On the 23d February 1770, O'Reilly, governor, &c. of Louisiana, 
published an ordinance, in conformity to law, “to designate city 
properties and rents belonging to the city of New Orleans ;” and 
among other regulations, “six dollars were required to be paid by 
each boat of the tonnage of two hundred tons, &c. for right of an- 
chorage, established and destined to the keeping in repair of the levee 
or dyke, which does contain the river within its limits, in the whole 
front of the city, &c.” This regulation was to continue during 
the pleasure of his majesty._ 

As power was given to the king of Spain, by law, to grant per- 
| mission to build on public places, it would seem to follow, that such 
| places were not only withdrawn from commerce, but that the king 
_ could not alien them. For if he had the power to do this, in as un- 
. limited a manner as over the crown lands, it would include the ex- 
\ ercise of every minor authority over them. If he could sell and con- 
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vey the lands dedicated to public use, surely he might, without any 
authority of law, grant permission to build on such lands. 

But, as it appears from the evidence in this case, that permission 
was not only given to construct buildings on this common, but that 
a part of it was granted in fee, it is contended that this is evidence of 
the king’s power, not only to regulate the use of this common, but 
to convey it in fee. And the leading case of Arredondo, 6 Peters 
691, is referred to, as sanctioning the principle, that a grant, issued 
by a Spanish functionary, is not only evidence of title, but also that 
the officer had the power to issue it. 

In that case this court did hold, and the same principle has been 
sanctioned in numerous cases since, that a grant should be considered 
as prima facie evidence that it was rightfully issued; but that it 
might be impeached by any one who set up an adverse claim. 

We will examine the grants made, under Spanish authority, to 
any part of this common, and other acts of jurisdiction over it exer- 
cised by the government of Spain, which have been proved by the 
evidence. 

On the 14th of June 1792, Carondelet, governor, intendant, &c., 
granted to Liotand, a lot of ground situated within this common ; 
and in the grant he says, “‘ making use of the power which the king 
has vested in us, we grant in his royal name,” &c. 

And on the 10th August 1795, another grant was made of a lot 
in the common to Mentzinger, by the same governor. 

In 1793, Arnaud Magnon, a master carpenter, represented, by pe- 
tition to the governor and intendant-general, that he had built a barge 
for the public, and as a compensation therefor, he asked eighteen or 
nineteen feet on one side of his house to enlarge it, the same being 
very small, and that the same was granted to him, but that he had 
no instrument of writing as evidence of the same, and which he 
solicits. 

And he also represented to the intendant-general, that his dwell- 
ing house having been included in the conflagration of 1788, that 
governor Miro permitted him to construct a small house near the 
river, “on the inner side of its dyke,” and in consequence of this 
misfortune, and his having built a barge, &c. asmall portion of land 
of eighteen to nineteen feet adjoining his house, had been granted 
tohim. That he was afterwards allowed to build a shed for the 
convenience of ship buildings, &c., and he prays that a title may be 
granted to him for the lot. 
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This petition was submitted to the attorney-general, who reported 
that it appeared to him, “it would be an act of injustice to refuse 
the petitioner the corresponding titles of property that he solicits;” 
for, “although the council of this city might have some objection, 
on account of the said lot being situated within its precincts, this op- 
position may be easily overcome, by the certainty that if Magnon 
did not occupy the said lot, it would be necessary that another should 
occupy it, owing to the necessity and usefulness of said ship yard to 
the public.” . 

It does not appear that this claim was ever carr ied into grant, by 
the Spanish authorities. 

In 1783, on the petition of Etienne Planche, who represented him- 
self to be a carpenter and calker, and having much work which he 
could not do in his yard, &c., he asked permission to build a shed in 
front of his house, which was not to be closed, &c. This leave was 
given, and he, and those claiming under him, occupied the ground 
for many years, but no grant was ever obtained from the Spanish 
governor for the lot. ' 

Catharine Gonzales, widow of Bertrand, set up a claim; and it 
appears that on the petition of her former husband he was permitted 
to rebuild his house on the common, which had fallen into decay, 
which was allowed by the governor, &c. But no grant was ever is- 
sued by the Spanish authority for this lot. 

These permissions to build were given by the governor and intend- 
ant, under the law, which has been cited, that authorized the sove- 
reign to grant permission to construct buildings on the public 
grounds. 

This was not considered inconsistent with the public use, as the 
power was not to be exercised to the prejudice of third parties. 

‘The three lots for which grants were issued, it must be admitted, 
under the circumstances, is such a final disposition of the property 
as is wholly incompatible with the public right. For the fee of these 
lots was not only granted, but also the use. 

This transfer of the fee, it is contended, affords conclusive evidence 
that the title to the common remained in the king, and having, in 
addition to this, the power to regulate its use, he could alien it at 
pleasure. 

If this power was possessed by the king, why was the authority 
given, in the law which has been stated, to grant permission to con- 
struct buildings on public grounds? This power, as appears from 
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the record, was exercised over the common in controversy, and only 
in three instances were lots granted absolutely. In the case of the 
Mayor, &c., of New Orleans v. Bermudez, decided by the supreme 
court of Louisiana, 3 Martin 309, the court say, “ however contra- 
dictory these. expressions may appear to be, the worst conclusion 
which can be drawn therefrom against the city of New Orleans is, 
that they had not that kind of possession which is the consequence 
of an absolute right of ownership. Yet the sovereign having never 
thought fit to exercise any further right over these commons, and 
the claim of the city to them having been recognized and confirmed 
by the successor of that sovereign, the inhabitants of New Orleans 
must be considered as having never ceased to be the rightful posses- 
sors of that land,” &c. 

And in the same book, 303, the court say, “in the year 1795, the 
baron Carondelet, then governor of Louisiana for the king of Spain, 
granted to Henry Mentzinger, the appellee, a lot of ground, situated 
in the city of New Orleans, close to the Levee, &c. 

“ But the appellants contend, that the spot on which it is located 
is part of the public highway, and, therefore, could not have been 
lawfully granted for private use, even by the king himself. 

“That public places, such as roads and streets, cannot be appro- 
propriated to private uses, is one of those principles of public law, 
which required not the support of much argument. Nor is there 
any doubt, that if, by a stretch of arbitrary power, the preceding 
government had given away such places to individuals, such grants 
might be declared void. . 

* But is this grant located in a street, or on the public road? On 
this important question of fact, the evidence, produced by the appel- 
lant is, ‘by no means satisfactory.” They show, that according to 
general usage in this country, the public road in front of the river 
is close to the Levee. But could there be no derogation from that 
usage? Was that usage observed within the city of New Orleans? 
Does not the convenience of placing markets and other public places 
as near the water as possible, as it is recommended by the law of 
the Indies, make it necessary to deviate from such usages in cities? 

“General usage, however, is the only ground on which the ap- 
pellants rest their pretensions. No plan of the city has been exhi- 
bited, to show that the lot of the appellee is located upon a place 
which had been reserved for public use; no testimony has been ad- 
duced to prove, that this spot is part of the ground laid out for the 
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public road. We are called upon to declare this grant void, merely 


because the general usage of the country is to Place the road next 
the Levee.” 


From this opinion it would seem, that if there had been satisfac. | 
tory proof before the court, that the ground in controversy had been | 
appropriated to public use, the decision, instead of being favourable 


to the grantee, would have been against him. 

There can be no difference in principle, between ground dedicated 
as a quay to public use, and the streets and alleys of a town: and 
as to the streets, it may be asked, whether the king could rightfully 
have granted them. This will not be pretended by any one. And 
it is believed, that the public right to a common, is equally beyond 
the power of the sovereign to grant: unless he dispose of it under 
the power to appropriate property to the national use;-and then n com-~ 
pensation must be paid. 

The grant to Liotaud was also contested by the city authorities; 
but it was decided against them on a ground which did not embrace 
the merits of the claim, on the part of the city, as now presented. 

In speaking of this case, Mr Justice Martin, in his able and learn- 
ed opinion in the case of De Armas and Cucullu v. The Mayor of 
New Orleans, &c., says: ‘in Liotaud’s case, the then plaintiffs la- 
boured under the inability to establish the appropriation to the public 
use, by the founder of the city of New Orleans, of the space which 
separates the first row of houses from the Mississippi. 

* The appellants stated their ability to establish that, immediately 
after the grant; murmurs had been excited; and the inalienability 
of any part of the space having been tenaciously insisted on, the 
governor had revoked his grant, and indemnified the grantee, by 
the concession of the lot on one of the streets: but the court decided 
the testimony was inadmissible, and the witnesses were not heard.” 

* Magnon,” the same judge remarks, “was a ship builder, and 
the ship yard was between the Levee and the water. The governor, 
deeming the builder’s residence near it necessary to the public ser- 
vice, allotted him a space of ground to live on near the yard, but on 
the opposite side of the levee. The question arising out,of this grant 
was not litigated ; the city agreeing to compensate Magnon for the 
relinquishment of his claim.” This lot, however, though a part of 
the ground alleged to have been dedicated to public use, is not 
within the common or quay contested in this case. 

And it appears from the above opinion, that to prevent any other 
titles being made for any part of the common, certain proceedings 
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were instituted by the attorney-general, at the instance of the city 
authorities, which prevented the emanation of any other grants for 
any part of the quay, until the country was ceded to the United 
States. 

From a careful examination of the jurisdiction exercised over this 
common by the governments of France and Spain, and the laws 
which regulated this description of property in both countries, the 











d conclusion seems not to be authorised, that it was considered asa | 
d part of the public domain or crown lands, which the king could sell | 
y andconvey. This power was not exercised by the king of France, 

d and the exercise of the power by the Spanish governor in the instan- 

| ces stated, was in vielation of the laws of Spain, and equally against 

, . 





its usages. 

The land, having been dedicated to public use, was withdrawn 
from commerce; and so long as it continued to be thus used, could 
not become the property of any individual. So careful was the king 
of Spain to guard against the alienation of property which:had been 
dedicated to public use, that in a law cited, all such conveyances 
are declared to be void. ‘ lia 

It would be a dangerous doctrine to consider the issuing of a grant 
as conclusive evidence of right in the power which issued it. On its 
face it is conclusive, and cannot be controyerte@; but if the thing 
granted was not in the grantor, no right passes to the grantee. A 
grant has been frequently issued by the United States for land which 
had been previously granted; and the second grant has been held to 
be inoperative. And in a case recently decided by this court, where 
the government had granted land in the state of Ohio, as land be- 
longing to the United States, which was found to be within the Vir- 
ginia reservation in that state, to satisfy certain military claims, it 
was held, that the title did not pass under the grant. If, then, the 
common in question had been dedicated to public use so as to with- 
draw it from commerce, and so vest the title in the public as to 
preserve it from alienation by the king, the grants issued for the 
lots stated, cannot affect the right of the public, at least beyond the 
limits of those grants. 

That both the kings of France and Spain could exercise a certain 
jurisdiction over this common, and other places similarly situated, 
has been stated; but this was a police regulation, and was rightfully 
exercised in such a manner as not to encroach upon the public use, 
This seems to be the result to which a careful examination of the 
laws and usages of both countries must lead us. 
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We come now to examine, under the third head, the interest of 

the United States in the property claimed by the city, and their 
jurisdiction over it. 

The first article of the treaty of cession is as follows: ‘ whereas, 
by the article the third of the treaty, concluded at St Ildefonso the 
Ist October 1800, between the first consul of the French republic 
and his catholic majesty, it was agreed as follows: his catholic ma- 
jesty promises and engages, on his part, to retrocede to the French 
republic, six months after the full and entire execution of the con- 
ditions and stipulations herein relative to his royal highness the duke 
of Parma, the colony or province of Louisiana, with the same extent 
that it now has in the hands of Spain, and that it had when France 
possessed it, and such as it should be after the treaties subsequently 
entered into between Spain and other states.” And in behalf of the 
French republic, the first consul ceded, “ for ever and in full sove- 
reignty, the said territory, with all its rights and appurtenances, as 
fully and.in the same manner as they have been acquired by the 
French republic,” &c. 

And in the second article it is declared, that in the cession “ are 
included the adjacent islands belonging to Louisiana, all public lots 
and squares, vacant lands, and all public buildings,” &ec. 

Under this treaty Louisiana was ceded to the United States in full 
sovereignty, and in every respect, with all its rights and appurte- 
nances, as it was held by the republic of France, and as it was re- 
ceived by that republic from Spain. And it is insisted, that the same 
rights of jurisdiction and property which appertained to the sovereign 
of Spain, under its laws and regulations, were, by the treaty, trans- 
ferred to the United States: and that whether this right extends to 
the fee of the property in contest, or the regulation of its use, it is 
contended that this court must take jurisdiction of the case, and 
restrain the city authorities from selling any part of it. 

To show that the federal government has considered this common 
as a part of the public domain, under the treaty, various laws of con- 
gress have been referred to, and official proceedings by the agents of 
the government, in reference to it; and also it is shown, that the 
action of the government has been solicited by the city authorities, 
who, by these acts, it is insisted, have acknowledged the right of 
property to be in the United States, as asserted in their behalf by the 


district attorney of Louisiana. We will refer more particularly to 
those acts. 
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On the 26th March 1804, congress passed an act, “erecting Lou- 
isiana into two territories, and providing for the government thereof;” 
in the fourteenth section of which it was provided, that all grants 
for land within the territories ceded by France, the title of which 
was, at the date of the treaty of St Ildefonso, in the crown, &c. of 
Spain, were declared to be null and void.” Provided, nothing in the 
section was to make void any bona fide grant, agreeably to the laws, 
usages, &c. of the Spanish government. An act entitled “an act 
for ascertaining and adjusting the titles and claims to land, within 
the territory of Orleans, and the district of Louisiana,” was passed 
on the 2d March 1805. This act, after specifying what titles under 
the Spanish government should be held valid, and requiring the 
evidences of title to be exhibited, &c., authorized the appointment of 
a register, who, with two commissioners to be appointed, were to 
constitute a board for the decision of land claims in the territory, &c.; 
and their report was required to be laid before congress, &c. And 
by an act of the 3d March 1807, it was provided, “that the claim 
of the city of New Orleans to the commons adjacent to said city, 
and within six hundred yards of the fortifications of the same, be, 
and the same is hereby recognised and confirmed: provided, that 
the corporation shall, within six months after passing this act, relin- 
quish and release any claim they may have to such commons bey ond 
the distance of six hundred yards aforesaid,” &c. 

Other acts were passed in relation to land claims in the district, 
which it cannot be necessary to notice. 

Arnaud Magnon, whose claim has been before referred to, applied 
to the commissioners under the above act to report on land titles, 
&c., who reported: “ we know of no law or usage of the Spanish 
government respecting claims similarly situated: but think it highly 
probable, that had the claimant applied he would have obtained a 
grant for it, asa grant was made to a lot of ground adjoining him 
under no higher pretensions. Nor does this appear to come within 
any of the provisions of the laws of the United States, although there 
have been ten conseculive years’ possession ; the land has not been 
inhabited or cultivated. This part of the claim we do not feel 
ourselves authorized to decide on ; but are of opinion, that, in justice, 
the claim ought to be confirmed.” 

And, on the claim of John J. Chessé, the commissioners report, 
that “they did not feel authorized to make any decision on the claim; 
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but they thought it would be more an act of justice than generosity 
if the government should confirm it.” 

A similar report was made on the claim of Catherine Gonzales 
and Peter Urtubuise. Their claims were for lots of ground within 
the common: and they have been confirmed by acts of congress; 
and patents have been issued to the claimants. 

The claim of the city to the commons was presented by P. Der- 
bigny and L. 8. Kerr ; who were duly authorized to present it in be- 
half of the city. And the commissioners reported : “ that the claim 
was in part settled by the acts of congress of 1807 and 1811 ; which 
confirm to the corporation six hundred yards from the fortifications 
of the city; but which are, nevertheless, embraced by the claim 
aforesaid. That they had in vain searched in the documents to 
which they were referred for proof of even a shadow of title to this 
land. . That there was no evidence of it ever having been granted 
or considered as belonging to the city, either by the French or Spa- 
nish government. The board, therefore, rejected the claim.” 

On the 3d of April 1812, congress “ passed an act granting to the 
corporation of the city of New Orleans the use and possession of a 
lot in the said-city.” 

By this act the city “‘ was authorised to use, possess and occupy 
the same, for the purpose of erecting, or causing to be erected and 
kept in operation a steam engine or engines for conveying water 
into the said city; and all buildings necessary to the said purpose : 
provided, that if the space of ground shall not be occupied for the said 
purpose within the term of three years from and after the passing 
of this act, or shall, at any time thereafter, cease to be so occupied 
for the term of three years, the right and claim of the United States 
thereto shall remain unimpaired.” 

And by an act of the 30th of March 1822, “ the corporation of the 
city of New Orleans was authorized to appropriate so much of the 
lot of ground on which fort St Charles formerly stood as may be ne- 
cessary for continuing Esplanade street to the Mississippi river ; and, 
also, to sell and convey that portion of the said ground which lies 
below said street,” &c. 

By the act of the 20th of April 1818, congress authorized the pre- 
sident to abandon the use of the navy arsenal, military hospital and 
barracks in the city of New Orleans; and, after laying off the ground 
into lots, to sell them at public sale, &c. And he was authorized to 
cause the fort St Charles to be demolished, and the navy yard in the 
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city to be discontinued ; and the lot of ground on which the fort 
stood was appropriated to the use of a public square, to be improved 
as the corporation of the city should think proper. These acts re- 
lated to lots within the common of the city; though but few of them 
are included in that part of the ground respecting which this suit 
was commenced. 

These official acts of the federal government, by legislation and 
otherwise, respecting the common claimed by the city, and some of 
which were induced by the special application of the corporation, 
afford strong evidence, it is contended, not only of the right of the 
United States to the property in question, but that such right was 
fully recognized by the corporation. 

It must be admitted, that several of these acts are unequivocal in 
their character, and do show, as contended by the attorney-general, 
an admission, on the part of the city, not only that congress had a 
right to legislate on this subject, but also to dispose of certain parts 
of the common in fee. And these acts, if unexplained, do strengthen 
the argument against the claim set up by the city. 

It is a principle sanctioned as well by law as by the immutable 
principles of justice, that where an individual acts in ignorance of 
his rights, he shall not be prejudiced by such acts. And this rule 
applies at least with as much force to the acts of corporate bodies, 
as to those of individuals. We will, therefore, inquire, as we are 
bound to do, whether, under the circumstances of this case, the acts 
of the city can, justly, be considered as prejudicing the claim which 
they assert. 

In the first place, the fact that when we obtained possession of 
Louisiana, the city of New Orleans was composed of citizens who, 
in their language, habits of thinking and acting, were almost as dis- 
similar from other parts of the United States, as if they had inhabited 
a different continent, is of great importance; and, above all, they 
were unacquainted with the nature of our government, in a great 
degree, and the principles of our jurisprudence. 

They may be supposed to have been acquainted with the civil 
law, and to some extent, at least, with their rights as recognized and 
sanctioned by the laws and usages of Spain. 

It is well known that the policy of Spain in regard to a disposition 
of her public domain, is entirely different to that which has been 
adopted by the United States. We dispose of our public lands by 
sale; but Spain has uniformly bestowed her domain in reward for 















736 SUPREME COURT. 


[New Orleans v. The United States.] 

meritorious services, or to encourage some enterprise deemed of pub- 
lic utility. 

That a community, composed, ag were the cilizens of New Or- 
leans, almost entirely of foreigners, and under the circumstances 
which existed, should have mistaken their rights, is not extraordi- 
nary. Indeed, it would have been a matter of surprise if they had, 
under the new system, understood the extent of their claim. They 
did exhibit their claim to the commissioners, who rejected it. And 
this, no doubt, induced the corporation -to make the applications to 
congress which have been noticed. 

But in addition to the consideration that the city authorities, pro- 
bably, acted in ignorance of their rights, it may be safely assumed, 
that they had not the power, by the acts referred to, to divest the 
city of a vesied interest in this common. 

..We come now to inquire whether any interest in the vacant space 
in contest, passed to the United States under the.treaty of cession. 

In the second article of the treaty, “all public lots and squares, 
vacant lands, and all public buildings, fortifications, barracks, and 
other edifices, which are not private property,” were ceded. And it 
is contended: as the language of this article clearly includes the 
ground in controversy ; whether it be considered a public square or 
vacant land; the entire right of the sovereign of Spain passed to the 
United States. 

The government of the United States, as was well observed in the 
argument, is one of limited powers. It can exercise authority over: 
no subjects, except those which have been delegated to it. Congress 
caynot, by legislation, enlarge the federal jurisdiction, nor can it be 
enlarged under the treaty-making power. 

If the common in contest, under the Spanish crown, formed a part 
of the public domain or the crown lands, and the king had power to 
alien it, as other lands, there can be no doubt that it passed under 
the treaty to the United States, and they have a right to dispose of it, 
the same as other public lands. Butif the king of Spain held the 
land in trust, for the use of the city, or only possessed a limited juris- 
diction over it, principally, if not exclusively, for police purposes, was 
this rigi.i passed to the United States under the treaty ? 

That this common, having been dedicated to public use, was 
withdrawn from commerce, and from the power of the king right- 
fully to alien it, has already been shown; and also, that he hada 
limited power over it, for certain purposes. Can the federal govern- 
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ment exercise this power? If it can, this court has the power to 
interpose an injunction or interdict to the sale of any part of the 
common by the city, if they shall thins that the facts authorize such 
an interposition. 

It is insisted that the federal government may exercise this au- 
thority, under the power to regulate commerce. 

It is very clear, that as the treaty cannot give this power to the 
federal government, we must look for it in the constitution ; and that 
the same power must authorize a similar exercise of jurisdiction over 
every other quay in the United States. A statement of the case is 
a sufficient refutation of the argument. 

Special provision is made in the constitution, for the cession of 
jurisdiction from the states over places where the federal govern- 
ment shall establish forts, or other military works. And it is only 
in these places, or in the territories of the United States, where it 
can exercise a general jurisdiction. 

The state of Louisiana was admitted into the union, on the same 
footing as the original states. Her rights of sovereignty are the 
same, and by consequence no jurisdiction of the federal government, 
either for purposes of police or otheiwise, can be exercised over this 
public ground, which is not common to the United States. It be- 
longs to the local authority to enforce the trust, and prevent what 
they shall deem a violation of it by the city authorities. 

All powers which preperly appertain to sovereignty, which have 
not been delegated to. the federal government, belong to the states 
and the people. 

It is enough for this court, in deciding the matter before them, to 
say, that in their opinion, neither the fee of the land in controversy, 
nor the right to regulate the use, is vested in the federal govern- 
ment; and, consequently, that the decree of the district court must 
be reversed, and the cause remanded with directions to dismiss the 
bill. 

As it is not necessary, we do not decide on the right of the cor- 
poration to sel! any part of the common, or to appropriate it in any 
other manner tan as originally designated. 


This cause came on to be heard on the transcript of the record from 
the district court of the United States for the eastern district of Lou- 
isiana, and was argued by counsel; on consideration whereof, it is 
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ordered, adjudged and decreed by this court, that the decree of the 
said district court in this cause be, and the same is hereby reversed 
and annulled. And this court, proceeding to render such decree as 
the said district court ought to have rendered in the premises, doth 
order, adjudge and decree that the bill of the complainant in this 
cause be, and the same is hereby remanded to the said district court 
of the United States for the eastern district of Louisiana, with direc- 
tions to the said district eourt to carry this decree into effect. 
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PRINCIPAL MATTERS. 


ACCOUNTS OF EXECUTORS. 
1. The testator gave his wife all the proceeds of his estate for the maintenance 
of his children, and directed his debts to be paid out of particular portions of 

his real and personal estate. The wife took all the proceeds of the estate 

for the maintenance of herself and family, and for the education of the 
children. At the time of the decease of the testator, he was supposed to be 
wealthy, and the wife continued to live in the same manner after as before 

the decease of her husband. After her death, the surviving executor was 
charged with a devastavit for having allowed the expenditures of the widow 

of the testator to be so large. The auditor to whom the accounts of the 
executors were referred, made an estimate of the expenses of the family of 

the widow for twelve years, without having called for vouchers for all the 
items of the expenditures. The court held, the allowance of 6000 dollars 

for the expenses of the family for twelve years, must certainly be a very 
moderate charge. It was a proper subject of inquiry for the auditor, and 
there is no ground upon which this court could say the allowance is excep- 
tionable. From the nature of the expenditure for the daily expenses of the 
family, it could hardly be expected that a regular account would be kept; 

and especially, under the large discretion given by the testator in his will 

in relation to the maintenance of his family. Peter v. Beverly. 532. 

2. The amounts paid by the executors for the curtails and discounts on the notes 
running in the banks, were properly allowed to their credit. These were 
debts due from the estate, and whatever payments were made were for and 

on account of the estate. Ibid. 


ACTION OF DEBT. 
An action of debt was instituted against one of the defendants, in a joint judg- 
ment against two defendants. The defendant demurred, and the court 
sustained the demurrer. Gilman v. Rives. 298. 
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ACTIONS AGAINST PUBLIC DEBTORS. 

1. Evidence. 

2. If a navy agent, without a receipt from a purser, upon a requisition for money, 
volunteers to pay demands which it is the purser’s duty to pay, or shall pay 
the orders of a purser, and shall permit the receipts for the sums paid by him 
to get into the purser’s possession, by whom they are exhibited at the trea- 
sury,and allowed in the final settlement of his account, without the purser’s 
having given credit to the navy agent, or to the government, for the arount ; 
it dssumes the character of a private transaction between the purser and the 
navy agent, or becomes a debt due from the purser, as an individual, to the 
navy agent, as a private person: and the latter cannot claim the amount at 
the treasury as an allowance in the settlement of his account, nor as a legal 
or equitable credit in a suit against him by the United States. The United 
States v. Hawkins. 125. 

3. The statute relating to settlements of accounts prevents delinquent officers 
from delaying the United States, by frivolous pretences, from obtaining judg- 
ment at the.return terms; gives to the defendant the full benefit of having 
every credit to which he may suppose himself equitably entitled, and which 
has been disallowed, passed upon by a jury; and guards the district attorney 
from surprise, by informing him, through the treasury department, before 
the time of trial, of the credits which have been claimed, and the reasons 
for the rejection of them. All the provisions of this statute, regulating the 
institution of suits and the recovery by judgment of unpaid balances from 
delinquent officers, are as much a part of their bonds, as if they were recited 
in them ; and officers and their securities are, in contemplation of law, ap- 
prised of those provisions, when their bonds are executed. Ibid. 


ADMINISTRATOR AD COLLIGENDUM. 
Ventress v. Smith. 16). 


ADMIRALTY. 
1. Salvage. 
2. Hobart v. Drogan. 108. 


AGENT AND PRINCIPAL. 
If an agent discovers a defect in the title of his principal to land, he cannot mis- 
use it to acquire a title for himself; and if he does, he will be held asa 
trustee holding for his principal. Ringo v. Binns. 269. 


AMENDMENT. 

1. After a case has been dismissed for want of jurisdiction, the pleadings having 
been technically defective ; the court will not, at a subsequent term, allow 
them to be amended, and the case reinstated on the docket. It would be, 
in effect, a reversal of the former decree, after the case had been finally dis- 
posed of in thiscourt. Jackson v. Ashton. 490. 

2. There will be no difficulty in making the amendment in the circuit court, in 
such a case, if that court shall see fit, in its discretion, to allow it to be done, 
and the cause may then be re-heard there ; and ona decree, newly rendered, 
the case may be brought up on appeal: or a decree may be there rendered, 
by consent of parties, in order to bring up the case without delay. Ibid. 


APPEAL. 


By the rules of an appellate court, it can act on no evidence which was not in 
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the court below, or receive any paper which was not used at the hearing. 
Boofte v. Chiles. 177. 


APPOINTMENT. 

The appointment of a paymaster is complete, when made by the president and 
confirmed by the senate. The giving a bond for the faithful performance 
of his duties is a mere ministerial act, for the security of the government; 
and not a condition precedent to his authority to act as a paymaster. The 
United States v. Bradley. 343. 


APPURTENANCES. 

1. Construction of the term. Harris v. Elliott. 25. 

2. The term “ appurtenances,” in common parlance, and in legal acceptation, is 
used to signify something appertaining to another thing as principal, and 
which passes as incident to the principal thing. Land cannot be appurte- 
nant to land. The soil and freehold of the streets did not pass to the United 
States, under and by virtue of the term “appurtenances.” Ibid. 


BILLS OF EXCHANGE. 
1. Commercial guarantee. 
2. Notice of non-acceptance and non-payment of bills of exchange. Dickins 
v. Beal. 572. 


BONDS AND DEEDS. 

1. Bonds and other deeds may, in many cases, be good in part, and void for the 
residue, where the residue is founded in illegality, but not malum in se. 
The United States v. Bradley. 343. 

2. There is no solid distinction between bonds and other deeds containing condi- 
tions, covenants or grants, not malum in se, but illegal at the common law; 
and those containing conditions, covenants or grants illegal by the express 
prohibitions of statutes. In each case the bonds or other deeds are void, as 
to such conditions, covenants or grants, which are illegal; and are good as 
to all others which are legal and unexceptionable in their purport. The 
only exception is, when the statute has not confined its prohibitions to the 
illegal conditions, covenants or grants; but has expressly, or by necessary 
implication, avoided the whole instrument to all intents and purposes. Ibid. 


BONDS GIVEN BY PUBLIC OFFICERS FOR THE PERFORMANCE OF 
THEIR OFFICIAL DUTIES. 

1. In the case of the United States v. Tingey,5 Peters 115, it was held, that the 
United States, being a body politic, as an incident to their general right of 
sovereignty, have a capacity to enter into contracts,and take bonds in cases 
within the sphere of their constitutional powers, and appropriate to the just 
exercise of those powers; through the instrumentality of the proper depart- 
ment to which those powers are confided, whenever such contracts or bonds 
are not prohibited by law; although the making of such contracts, or taking 
such bonds, may not have been prescribed by any pre-existing legislative 
act. From the doctrine here stated, the court have not tle slightest inclina- 
tion to depart: on the contrary, from further reflection, they are satisfied 
that it is founded upon the soundest principles of law, and the just inter- 
pretation of the constitution. The United States v. Bradley. 343. 
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2. The act of congress of 1816 nowhere declared that all other bonds not taken in 


the prescribed form shall be utterly void; nor does such an implication arise 
from any of the terms contained in the act, or from any principles of public 
policy which it is designed to promote. A bond may, by mutual mistake 
or accident, and wholly without design, be taken in a form not prescribed 
by the act. It would be a very mischievous interpretation of the act to 
suppose, that under such circumstances it was the intendment of the act 
that the bond should be utterly void. Nothing but very strong and express 
language should induce a court of justice to adopt such an interpretation. 
Where the act speaks out, it would be our duty to follow it: where it is 
silent, it is a sufficient compliance with the policy of the act to declare the 
bond void as to any conditions which are imposed upon a party beyond what 
the law requires. This is not only the dictate of the common law, but of 
common sense. The United States v. Bradley. 343. 


CASES CERTIFIED FROM THE CIRCUIT COURTS OF THE UNITED 


STATES ON A DIVISION OF OPINION BETWEEN THE JUDGES 


OF THOSE COURTS. 
1. Although the words of the act of congress are general, that whenever any ques- 


tion shall occur before a circuit court, upon which the opinion of the judges 
shall be opposed, the point shall be certified, &c.; yet it is very certain that 
this cannot embrace every question that may arise in the progress of a cause, 
from its commencement. There may be many motions made in the different 
stages of a cause, before trial, that could not be brought here under a cer- 
tificate of division; such as motions for amendments, for commissions, for 
continuances, &c., and various other motions that arise in the progress of a 
suit; which, if brought up in this manner, would occasion great delay and 
expense. These, and all other questions resting in the discretion of the 
circuit court, are not to be reviewed here. Davis v. Braden. 226. 


2. The questions which may be certified, are those which may arise on the trial of 


a case, and are such as may be presented upon the final hearing of a cause, 
or pleas to the jurisdiction of the court. The motion in the present case 
does not stand on stronger grounds than a motion for a new trial; and it has 
been decided in this court, in the case ot The United States v. Daniel, 6 
Wheat. 542, 5 Cond. Rep. 170; that a division of opinion upon such a mo- 
tion cannot be brought here by a certificate of a division of opinion in the 
circuit court; and the reason assigned is, that the granting or refusing a 
new trial is a mere matter of discretion; and the refusal, although the 
grounds of the motion be spread upon the record, is no sufficient cause for 
a writ of error. The effect of the division is, that the motion is lost: so in 
the present case, the effect of the division of opinion is, that the motion is 
lost, and the plaintiff is driven to a new suit. Ibid. 


3. The court do not mean to decide, definitively, that no question can be brought 


here upon a certificate of a division of opinion, unless the point arose upon 
the trial of the cause; but are very much induced to think that such is the 
true construction of the act: but from the general words used, cases may 
possibly arise that we do not foresee. Ibid. 


4. A question whether a plaintiff in ejectment shall be permitted to enlarge the 





term in the demise, in an action of ejectment, is one within the discretion 
of the court to which a motion for the purpose is submitted ; and cannot be 
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CASES CERTIFIED FROM THE CIRCUIT COURTS OF THE UNITED 
STATES ON A DIVISION OF OPINION BETWEEN THF JUDGES 
OF THOSE COURTS. 

certified to the supreme court, if the judges of the circuit court are decided 
in opinion on the motion, under the provisions of the act of congress of the 
29th of April 1802. Smith v. Vaughan. 366. 

5. Questions respecting the practice of the circuit court in equity causes, which 
depend upon the exercise of the sound discretion of the court, in the appli- 
cation of the rules which regulate the course of equity proceedings, to the 
circumstances of such particular case ; are not questions which can be cer- 
tified on a division of opinion of the judyes of the circuit court, under the 
act of 1802, chap. 32. Packer v. Nizon. 408. 


CHAMPERTY AND MAINTENANCE. 
Boone v. Chiles. 177. 


CHANCERY, AND CHANCERY PRACTICE. 

1. The complainants filed a bill in the circuit court of Kentucky, claiming a 
conveyance of the legal title, and an account of rents and profits of a tract 
of land, the legal title to which was derived, in virtue of the law of Virginia, 
under a settlement and a pre-emption right, held by Reuben Searcy. Searcy 
gave his bond to Hoy, to make a deed of one-half of the land to which he 
was thus entitled; the other half having been given by him to one Martin, 
to obtain the location and patenting. He afterwards gave the plats and 
surveys to Hoy, who, in 1785, obtained a patent for the land, which he was 
to have a deed for. Hoy, in 178], assigned the bond of Searcy to George 
Boone, and made himself surety for its performance; and George Boone 
assigned the bond to Thomas Boone, the ancestor of the complainants. 
Thomas Boone lived in the state of Pennsylvania, and was in Kentucky in 
1802, 1810 and 1819, in the neighbourhood of the land; but while there he 
took no measures, personally, to obtain the title or possession of it. In 1787 
he gave to George Boone a power of attorney to obtain a conveyance of the 
land; and in 1802 he made a conditional sale of it to Hezekiah Boone ; but 
the condition was not performed by Hezekiah Boone; so that under the 
agreement he obtained no right to the land. Possession was taken of parts 
of the land, and improvements made as early as or before 1806, and the per- 
sons in possession are among the defendants. George Boone exceeded his 
powers, and made agreements to sell the land; and also agreed to give up 
to one of the heirs of Hoy, Searcy’s bond; and some of the heirs sold parts 
of the land to the persons in possession, asserting a right to the legal title : 
and another of the heirs sold by a quit-claim deed all her rights, as one of 
the heirs of Hoy, to Green Clay. Afterwards William Chiles, alleging that 
he had obtained from George Boone, and from Hezekiah Boone the condi- 
tional purchaser, the equitable right of Thomas Boone, under Searcy’s bond ; 
filed in the name of Thomas, George and Hezekiah Boone and in his own 
name, in the county court of Bourbon county, a bill against the heirs of 
Hoy, the persons in possession, and against Green Clay, alleging him to be | 
a purchaser with notice of Thomas Boone's equitable title under Searcy and 
Hoy : and obtained from that court a decree for a conveyance to him of the 
legal title, and afterwards a deed for the same from a commissioner ap- 
pointed to execute the same. This decree was afterwards, on appeal, re- 
versed for informality ; but before the same was reversed, the complainants 
filed this bill, asking for a conveyance from Chiles of all the title he held in 








72 


4 





INDEX. 


CHANCERY, AND CHANCERY PRACTICE. 


the land, either under the decree, or in any other manner. Chiles, after 
the bill was filed, purchased from Green Clay the rights he held; and, in 
his answer, alleges hiin to have been an innocent purchaser, without no- 
tice. The persons in possession, who purchased from Chiles, after the 
decree of the Bourbon court, answered, asserting their possession, and that 
they were protected by the statute of limitation; and submit to such rules 
and regulations, according to law and equity, as the case may require. In 
1822, Thoinas Boone made an agreement with Boone Engles, by which the 
latter took upon him the institution and conducting of this suit, for a portion 
of the benefit to be drived from it; and this the persons in possession allege 
to be cha:nperty. The court decreed a conveyance by Chiles, and by others 
who held the legal title, to be made to the complainants,-.of all the lands 
unsold, and not in the possession of others; and that these who are in pos- 
session, who had purchased from Chiles, should pay to the complainants 
the sums which they agreed to pay, respectively, with interest, according to 
their respective contracts. Boone v. Chiles. 177. 


2. A party is not allowed to state one case in a bill or answer, and make out a 


different one by proof. The allegata and probata must agree. The latter 
must support the former. Ibid. . 


. It is a general principle in courts of equity, that, where both parties claim by 


an equitable title, the one who is prior in time is deemed the better in right; 
and that where the equities are equal in point of merit, the law prevails. 
Ibid. 


. The tenants in possession of land, of which the complainants claimed a con- 


veyance of the legal title, were made parties to the proceeding by an amend- 
ed bill; the original bill having charged that the land had been occupied by 
them for ten or twelve years, as the tenants of the holder of the legal title. 
They were not charged with fraud, nor*were they placed in any such rela- 
tion to the land. No case exists, as to the tenants, for the interference of a 
court of equity, whether they occupied the lands as the tenants of the holder 
of the legal title, as declared in the original bill, or as tenants in possession 
under another: the complainants are to be supposed to have their remedy 
at law for the recovery of the land, until they shall charge and show that 
the tenants obtained, and retain possession in contravention of some equity 
subsisting between them and the complainants. Ringo v. Binns. 269. 


5. The rule to be applied to a bill seeking a discovery from an interested varty, 


is, that the complainant shall charge in his bill, that the facts are known to 
the defendant, and ought to be disclosed by him ; and that the complainant 
is unable to prove them by other testimony: and when the facts are desired to 
assist a court of law in the progress of a cause, it should be affirmatively 
stated in the bill, that they are wanted for such purpose. Brown v. Swann, 
497. 


6. The general rule is, that after a verdict at law, a party comes too late with a 


bill of discovery. There must be a clear case of accident, surprise or fraud, 
before equity will interfere. Such now is the established doctrine in Eng- 
land, and has been for a longer time the doctrine in the United States. And 
the doctrine, as applied to a case for relief from usury, is, that a defendant 
sued at law on a contract alleged to be usurious, will not be entitled to a 
bill of discovery if he suffers a verdict and judgment to be taken against 
him ; and especially when he does so without making a defence at law. The 
reason of the rule is, that the proof of usury is a good defence at law: and 
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when it is in the knowledge of the defendant, no satisfactory reason can be 
given why the discovery was not sought while the suit was pending. Broun 
v. Swann. 497. 

7. Whenever a party seeking a discovery had knowledge of the facts during the 
pendency of a suit at law, equity will not permit him to do so afterwards to 
enjoin a judgment. Ibid. 

8. A filed a bill in the circuit court, for an injunction to prevent the sale of pro- 
perty by a trustee, to whom it had been conveyed to secure the payment of 
a sum of money borrowed by him at usurious interest. The money borrowed 
had not been repaid: and the bill sought no discovery of the usury from the 
defendant, but averred that the complainant would be able to prove it by 
competent testimony. The circuit court dismissed the bill. Held, that the 
decree of the circuit court was correct. Stanley v. Gadsby. 521. 

9. The case of Stanley v. Gadsby is substantially an application for relief from 
usury ; and the consequence of granting the injunction would be relief upon 
terms at variance with the rule of equity so fully recognized at this term of 
the court, in the case of Brown v. Swann et al.: that he who seeks the aid 
of equity to be delivered from usury, must do equity by paying the principal 
and legal interest upon the money borrowed. The complainant does not 
offer to do so in this bill. This is essential to every such application in a 
court of equity: first, to give the court jurisdiction; and to enable the chan- 
cellor, if he thinks proper to do so, to require the payment of principal and 
interest before the hearing of the cause. The relief sought in such cases is 
an exemption from the illegal usury. The whole inquiry on the hearing, 
is to establish that fact ; and to give relief to that extent. Whenever acom- 
plainant does not comply with the rule, by averring in his bill his readiness 
or willingness to pay principal and interest, he can have no standing in a 
court of equity. Ibid. 

10. 1t is a well settled rule in chancery, in the construction of wills as well as other 
instruments, that when land is directed to be sold and turned into money, 
or money is directed to be employed in the purchase of lands; courts of 
equity in dealing with the subject will consider it that species of property 
into which it is directed to be converted. Peter v. Beverly. 532. 

11. Distribution of assets of the estate of an intestate. Ibid. 

12. Husband and wife. 


CHARGE OF THE.COURT ON A TRIAL OF A CAUSE BEFORE A 
JURY. 

1. A court may not only present the facts proved, in their charge to the jury, 
but give their opinion, as to those facts, for the consideration of the jury. 
But, as the jurors are the triers of facts, such an expression of opinion by 
the court should be so guarded as to leave the jury free in the exercise of 
their own judgments. They should be made distinctly to understand, that 
the instruction was not given as a point of law, by which they.were to be 
governed ; but as a mere opinion, as to the facts, and to which they should 
give no more weight than it was entitled to. The correctness of every 
charge must depend upon the phraseology used by the court. Tracy v. 
Swartwout. 80. 

2. The court are not bound to charge the jury on points of law, which do not 
grow out of the facts proved on the trial of the cause. Clarke v. Kownslar. 
657. 
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The cireuit court was required to instruct the jury upon points of law growing 
out of allegations of facts, of which there was no evidence. The refusal of 
the court to do so was correct. Clarke v. Kownslar. 657. 


COLLECTOR OF DUTIES ON IMPORTED MERCHANDIZE. 


1. When a collector of the public revenue is liable for acts which are not au- 
thorised by a sound construction of the laws relating to duties on merchan- 
dize imported. Tracy v. Swartwout. 80. 

2. The collector has a right to hold possession of imported goods until the duties 
are paid, or secured to be paid, as the law requires. But, if he shall retain 
possession of the goods, and refuse to deliver them after the duties shall be 
paid, or bond given or tendered, for the proper rate of duties; he is liable 
for the damages which-may be sustained by this refusal. J bid. 

3. A collector of the revenue is not personally liable in an action to recover back 
an excess of duties paid, as collector, and by him in the regular or ordinary 
course of his duty paid into the treasury of the United States; he, the col- 
lector, acting in good faith, and under instructions from the treasury de- 
partment, and no protest being made at the time of payment, or notice not to 
pay the moncy over, or intention to sue to recover back the amount given him. 
Elliott v. Swartwout. 137. 

4. In case of a voluntary payment by mere mistake of law, no action will lie to 
recover back the money. The construction of the law is open to both 
parties, and each presumed to know it. Ibid. 

5, Any instructions of the treasury department to a collector cannot change 
the law, or affect the rights of a party injured by them. He was not bound 
to take and adopt that construction. He was at liberty to judge for himself, 
and actaccordingly. These instructions from the treasury seem to be thrown 
into the question in this case for the purpose of showing, beyond all doubt, 
that the collector acted in good faith. To make the collector answerable, 
after he had paid over the money, without any intimation having been 
given that the duty was not legally charged, cannot be sustained upon any 
sound principle of policy or of law. There can be no hardship in requiring 
the party to give notice to the collector, that he considers the duty claimed 
illegal ; to put him on his.guard, by requiring him not to pay over the 
money. The collector would then be placed in a situation to claim an in- 
demnity from the government. But if the party is entirely silent, and no 
intimation of an intention to seek a repayment of the money, there can be 
no ground upon which the collector can retain the money, or call upon the 
government to indemnify him against a suit. It is no sufficient answer to 
this that the party cannot sue the United States. It is the case of a volun- 
tary payment under a mistake of law, and the money paid over into the 
treasury ; and if any redress is to be had, it must be by application to the 
favour of the government, and not on the ground of a legal right. Ibid. 

6. The collector is personally liable in an action to recover back an excess of 
duties paid to him as collector, and by him paid over in the regular and 
ordinary course of his duty into the treasury of the United States ; he, the 
collector, acting in good faith, and under instructions from the treasury 
department; a notice having been given him at the time of payment, that the 
duties were charged too high, and that the party paying, so paid to get posses- 
sion of his goods, and intended to sue to recover back the amount erroneously 
paid ; and a notice not to pay over the amount into the treasury. Ibid. 
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COMMERCIAL GUARANTEE. 

1. L., at Memphis, Tennessee, addressed a letter to D. & Co. at New Orleans, 
stating that N. & D. wished to draw on them for 2000 dollars, saying, 
“ Please accept their draft, and 1 hereby guaranty the punctual payment 
of it.” Ina letter of the same date, to one of the firm of N. & D., he says, 
“T send a guarantee for 2000 dollars. The balance I have no doubt your 
friend W. will do for you.” N. & D. drew a billon D. & Co. for 4250 dol- 
lars, which they accepted ; and, after having paid the draft, they gave notice 
to L. that they looked to him for the money. No notice was given by D. 
& Co. to L. that they intended to accept, or had accepted, and acted upon 
the guarantee before they paid the draft. The drawers of the bill did not 
reimburse D. & Co. for any part of it. An action was instituted to recover 
2000 dollars from L., being part of the bill for 4250 dollars. Held, that 
although the bill was drawn for 4250 dollars, the guarantee would have 
operated to bind L. for the sum of 2000 dollars included in it, if notice of the 
acceptance of it had been given by D. & Co. to L. ; but having omitted to give 
such notice, or that they intended to accept, or had accepted and acted on 
the guarantee ; L. was not liable to D. & Co. for any part of the bill for 
4250 dollars. Leev. Dick. 482. 

2. A guarantee is a mercantile instrument, and to be construed according to 
what is fairly to be presumed to have been the understanding of the parties, 
without any strict technical nicety. Ibid. 

3. If the guarantee stood alone, unexplained by the letter which accompanied it, 
it would undoubtedly be limited to a specific draft for 2000 dollars, and 
would not cover that amount in a bill fora larger sum : but the letter which 
accompanied it fully justifies the conclusion, that the defendant undertook 
to guaranty 2000 dollars in a draft for a larger amount. The letter and 
guarantee were both written by the defendant, on the same sheet of paper, 
bear the same date, and may be construed together as constituting the gua- 

‘rantee. Ibid. 

4. The decision of the court in the case of Douglass and others v. Reynolds and 
others, 7 Peters 125, affirmed. In that case the court held, that a party 
giving a letter of guarantee has a right to know whether it is accepted ; 
and whether the person to whom it is addressed means to give credit on the 
footing of it or not. It may be most material, not only as to his responsi- 
bility, but as to future rights and proceedings. It may regulate, in a great 
measure, his course of conduct, and his exercise of vigilance in regard to 
the party in whose favour it is given. Especially it is important in case of 
acontinuing guarantee, since it may guide his judgment in recalling or 
suspending it. This last remark by no means warrants the conclusion that 
notice is not necessary in a guarantee of a single transaction; but only 
that the reason of the rule applies more forcibly to a continuing guarantee. 
Thid. 

5. The same strictness of proof, as toe the time in which notice of the intention 
to act under the guarantee, is to be given to charge a party upon his gua- 
rantee, as would be necessary to support an action upon the bill itself, when - 
by the law of merchant a demand upon, and refusal by the acceptors must 
be proved in order to charge any other party upon the bill. There are 
many cases where the guarantee is of a specific, existing demand, by a pro- 
missory note or other evidence of a debt, and such guarantee is given upon 
the note itself, or with a reference to it and recognition of it, when no no- 
tice would be necessary. The guarantor, in such cases, knows precisely 
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what he guaranties, and the extent of his responsibility ; and any further 
notice to him would be useless. But when the guarantee is prospective, 
and to attach upon future transactions, and the guarantor uninformed 
whether his guarantee has been accepted and acted upon or not; the fitness 
and justice of the rule requiring notice is supported by considerations that 
are unanswerable. Ibid. 


CONSTITUTIONALITY OF STATE LAWS. 

The power of the legislature of Rhode Island in relation to the confirmation of 
such sales of real estate, is greater than the strict judicial power. They 
may sanction past transactions, where vested rights are not disturbed ; while 
the court can only authorize a title to be made in future. Leland v. Wil- 
kinson: 294. 


CONSTRUCTION OF LAWS OF THE UNITED STATES. 

Specific questions arising in the circuit court in which the judges of the circuit 
court are divided in opinion, can only be certified under the act of congress 
of 1802. The whole case cannot be brought up upon a general question. 
Harris v. Elliott. 25. 


CONSTRUCTION OF STATE LAWS. 
1. Construction of the fourth section of the act of the assembly of Pennsylvania, 
passed the 15th of March 1815, providing for the sale of lands for taxes. 
Dubois v. Hepburn. 1. 

2. Construction of the statutes of Virginia against usury. Brown v. Swann. 
497. 

3. Construction of the acts of the legislatures of North Carolina and Tennessee, 
relative to registering and recording deeds for lands in Tennessee, in force 
in the state of Tennessee. Denn v. Reid. 524. 

4. Construction of the statute of Tennessee providing for the substitution of 
executors or administrators, when either party to a suit dies before judg- 
ment. Davis v. Braden. 286. 

. The power to sue for debts due to the estate of an intestate is implied in the 
authority given to administrators ad colligendum, issued under the authori- 
ty of the statute law of Mississippi. Ibid. 

6. Construction of the laws of Georgia relative to the rights of aliens to real 
and personal estate which belonged to a citizen of Georgia, who died intest- 
ate, leaving alien and citizen representatives of different degrees of kindred. 
M’ Learn v. M’Lellan. 625. 


uw 


COUNTERFEITING COIN. 
The head pistareen is no part of the Spanish milled dollar. Such pistareen or 
piece of coin is not a silver coin of Spain, made current by law in the 
United States. United States v. Gardner. 618. 


DAMAGES. 

1. When a collector or public officer is liable to an action for damages for acts 
done in the course of the performance of the duties of his office. Tracy v. 
Swartwout. 80. . 

2, Some personal inconvenience may be experienced by a public officer who shall 
be held responsible in damages for illegal acts done under instructions 
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of a superior; but, as the government in such cases is bound to indem- 


nify the officer, there can be no eventual hardship. Elliott v. Swartwout. 
137. 


DEDICATION OF PROPERTY TO PUBLIC USES. 

1. The vacant land in front of the city of New Orleans and on the Mississippi, 
was dedicated to the use of the city of New Orleans, before the cession of 
Louisiana to the United States, and having been so dedicated, did not be- 
come the property of the United States when Louisiana was ceded by 
France. The alluvion deposits from the river Mississippi belonged to the 
owners of the land bounding on the river, to which additions were so made. 
New Orleans v. The United States. 662. 

2. In order to dedicate property for public use, in cities and towns and other 
places, it is not essential that the right to use the same shall be vested in a 
corporate body. It may exist in the public, and have no other limitation 
than the wants of the community at large. Ibid. 

3. The principles upon which the case of the city of Cincinnati v. White, 6 
Peters 431, and the case of Barclay and others v. Howell, 6 Peters 498, were 
decided, examined and affirmed. Ibid. 

4. If buildings had been erected on lands within the space dedicated for public 
use, or grants of part of the same have been made by the power which had 
authority to make,and had madea dedication of the same to public use; the 
erection of the buildings and the making of the grants would not be consi- 
dered as disproving the dedication, and the grants would not affect the 
vested rights of the public. Ibid. 


DEMURRER. 

It is an established rule in demurrers, that although the pleading demurred to 
may be defective, the court will give judgment against the party whose 
pleading was first defective in substance. Sprigg v. The Bank of Mount 
Pleasant. 257. 


DEVASTAVIT. 
Executors. 


DISTRIBUTION OF ASSETS OF THE ESTATE OF AN INTESTATE. 

A tract of land in the state of Georgia was purchased by A. M’Learn, on which 
he established a rice plantation, put slaves upon it, paid part of the pur- 
chase money, gave a judgment for the balance, and died, leaving a son, 
James H. M’Learn, his devisee; who, to obtain possession of the estate, 
mortgaged the land and slaves for the balance of the judgment. A judg- 
ment, under the laws of Georgia, binds personal as well as real property. 
The son died, part of the debt being unsatisfied: leaving as his nearest of 
kin, aliens ; and also more remote kindred; who were citizens of the United 
States. The real estate was sold to satisfy, and did satisfy the mortgage. 
The personal estate was sold by the executor. The aliens, who were near-. 
est of kin, claimed the proceeds of the personal estate. The kindred of 
the deceased who were more remote, but who were citizens of the United 
States, claimed that the personal estate should have been appropriated to 
pay the mortgage; and that not having been so appropriated, they were 
entitled to the money arising from its sale, to reimburse them for the value 
of the real estate taken by the mortgagor, the aliens nearest of kin not 
being entitled by the law of Georgia to take real estate by descent. The 
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court held, that as both the real and personal estate had been charged with 
the mortgage debt, both funds must be applied, in proportion to their respec- 
tive amounts, to its payment. Any debt, not covered by the mortgage, to be 
paid out of the personal estate. The nearest of kin to take the residue of 
the proceeds of the personal estate, and the remoter kin, citizens of the 
United States, to take the residue of the proceeds of the real estate, and 
the real estate unsold. M’Learn v. M’Lellan. 625. 


DUTIES ON MERCHANDISE. 


1. When damages may be recovered from a collector of the revenue for insisting 


on the payment of more duties than, by a sound construction of the law, 


goods are liable for, and detaining the goods for such unlawful claim. Tracy 
v. Swartwout. 80. 


2. Under the act of congress passed on the 14th of July 1832, entitled “ an act to 


alter and amend the several acts imposing duties on imports,’ worsted 
shawls with cotton borders, and worsted suspenders with cotton straps or 


ends, are not subjected to a duty of fifty per centum ad valorem. Elliott v. 
Swartwout. 137. 


3. Laws imposing duties on importation of goods, are intended for practical use 


and application by men engaged in commerce; and hence it has become a 
settled rule in the interpretation of statutes of this description, to construe 
the language adopted by the legislature, and particularly in the denomina- 
tion of articles, according to the commercial understanding of the terms 
used, Ibid. 


4. Collector of duties on imported merchandise. 


EQUITY. 


1. The purchasers of land of which they were in possession, under a supposed legal 


title, obtained by their vendor by improper means, and which title was after- 
wards declared to enure to the holders of the superior equitable title, who 
had failed to prosecute their claims for upwards of thirty years, were con- 
firmed in their titles, and adjudged to pay the purchase money of the land 
to the holders of the superior equitable title. Boone v. Chiles. 177. 


2. Chancery and chancery practice. 


ERROR. 
It is incumbent on a plaintiff in error to make out an alleged error, clearly and 


satisfactorily. Every reasonable intendment should be in favour of a judg- 
ment of a court. Ventress v. Smith. 161. 


EVIDENCE. 


1. On the trial of an action against a collector of duties on merchandise for not 


having delivered goods to the importer, it appeared that the collector had 
insisted on a bond being given for a greater amount of duties than the goods 
were lawfully subjected to. The plaintiff offered evidence to prove that he 
was unable to give the bond in the large amount required ; he had not made 
known this inability to the collector when the bond was insisted upon. The 
evidence was properly refused. Tracy v. Swartwout. 80. 


2. The defendant, in an action against him by the United States upon a treasury 


transcript, or official bond, or in any suit for the recovery of money claimed 
by the United States, may give, in evidence of a set-off, any claims to credits 
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which have been exhibited to the accounting officers after the commence- 
ment of the suit, and before the trial. The United States vy. Hawkins. 125. 
3. Copies of records of the proceedings in a state court, which showed that a suit 
was still pending in the court where the copy was certified, but which were 
given at a period anterior to the trial of a case in which they were offered in 
evidence, and in the interval the case, from the course of the court in which 
it was depending, might have been decided, were allowed to be read in evi- 


dence ; from which the jury might infer, the suit was depending and unde- 
termined. Hagan v. Lucas. 400. 


4. Hearsay evidence. Ellicott v. Pearl. 412. 

5. The general rule is, that evidence, to be admissible, should be given under the 
sanction of an oath, legally administered; and in a judicial proceeding, 
depending between the parties affected by it, or those who stand in privity 
of estate or interest with them. Hearsay is admitted in cases of pedigree, 
of prescriptive rights and customs, and some other cases of a public, or quasi 
public nature. In cases of pedigree, it is admitted upon the ground of 
necessity, or the great difficulty, and sometimes the impossibility of proving 
remote facts of this sort by living witnesses. But in these cases it is only 
admitted when the tradition comes from persons intimately connected, or in 
close relation with the family, or from sources of a kindred nature; which, 
in a general sense, may be said to import verity: there being no lis nota or 
other interest to affect the credit of their statement. Ibid. 

6. In cases of prescriptive rights and customs, and other claims of a public nature, 
tradition and reputation have been in like manner admitted. They are all 
cases of a general right, affecting a number of persons, having a common 
interest. Ibid. 

7. The mortgagee of property insured against loss by fire, is a competent witness 
in an action against the insurers to recover a loss, alleged to have been sus- 
tained by the destruction of the property insured. The Columbia Insurance 
Company v. Lawrence. 507. 

8. The army registers, published by the adjutant and inspector-general of the 
army, containing the general regulations of the army, which are delivered by 
the departments to the officers of the army, are not evidence to establish the 
pay and emoluments of officers in the service. These are fixed and deter- 
mined by acts of congress. Wetmore v. The United States. 647. 

9. The registers are compilations issued and published to the army by the direction 
of the secretary at waf, in the exercise of his official authority ; and when 
authenticated by him, would be evidence of the facts, strictly so, they may 
contain; such as the names of officers, date of commissions, promotions, 
resignations, and regimental rank, brevet and other rank, or the department 
of the army to which officers belong: but from none of these can an infer- 
ence be drawn by a jury to establish the pay and emoluments of officers; as 
they are provided for by law, and must be determined by the court when 
they are doubtful, and the subject of dispute in a suit between an officer 
and the United States. Nor can such registers be evidence of the correct- 
ness of any classification of the officers of departments into a general staff 
of the army: for though they are probably correct, being prepared by per- 
sons whose professional duty it is to be well informed upon the subject, and 
who, from their familiarity with military science and the general arrange- 
ment of armies, are supposed to be expert interpreters of the acts of congress 
for the organization of our army ; still, what officers are of the staff, or 
general staff, depends upon acts of congress, which are to be expounded by 
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the courts, when an officer claims a judicial determination of his rights as 
to pay and emoluments from his having been arranged as belonging to the 
staff. Wetmore v. The United States. 647. 


EXECUTION. 

1. Property once levied on, remains in the custody of the law, and it is not liable 
to be taken by another execution, in the hands of a different officer; and 
especially by an officer acting under a different jurisdiction. Hagan v. 
Lucas. 400. 

2. Personal property was levied on by a sheriff under the judgment of the state 
court of Alabama, and was, according to the provisions of the law of that state, 
delivered to a person claiming title toitagainst the defendant in the execution, 
and who gave bond to the sheriff for the same. The marshal of the United 
States, under an execution issued against the same defendant ona judgment 
obtained in the court of the United States, levied on the property in the 
hands of the claimant before the validity of his claim was decided. By the 
Court. A most injurious conflict of jurisdiction would be likely often to 
arise between the federal and the state courts, if the final process of the one 
could be levied on property which had been taken by the process of the other. 
The marshal or the sheriff, as the case may be, by a levy, acquires a special 
property in the goods, and may maintain an action for them. But if the 
same goods may be taken in execution at the same time by the marshal and 
the sheriff, does this special property vest in the one or the other, or both 
of them? No such case can exist: property once levied on, remains in the 
custody of the law, and it is not liable to be taken by another execution in 
the hands of a different officer; ad especially by an officer acting under a 
different jurisdiction. Ibid. 

3. On the giving of the bond, the property is placed in the possession of the 
claimant. His custody is substituted for the custody of the sheriff. The 
property is not withdrawn from the custody of law. In the hands of the 
claimant, under the bond for its delivery to the sheriff, the property is as 
free from the reach of other processes, as it would have been in the hands 
of the sheriff. Ibid. 

4. Under the state jurisdiction, a sheriff having execution in his hands may levy 
on the same goods; and where there is no prior claim, on the sale of the goods, 
the proceeds should be applied in proportion to the sums named in the exe- 
cutions. And where a sheriff has made a levy, and afterwards receives exe- 
cutions against the same defendant, he may appropriate any surplus that 
shall remain after satisfying the first levy, by the order of the court. But 
the same rule does not govern where the executions, as in the present case, 
issue from different jurisdictions. The marshal may apply moneys collected 
under several executions, the same as the sheriff. But this cannot be done 
as between the marshal and the sheriff. IJbid. 





EXECUTORS. 

1. If executors have paid a debt to banks, or the banks have accepted their note 
in payment, in place of the notes of the testator, so that the executors be- 
came the debtors, and personally responsible to the banks; the only effect 
of this is, that the executors became the creditors of the estate instead of 
the banks, and may resort to the trust fund to satisfy the debt. Peter v. 
Beverly. 532. 

2. It is a well settled rule, that one executor is not responsible for the devas- 
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tavit of his co-executor, any farther than he is shown to have been knowing 
and assenting at the time to such devastavit or misapplication of the assets : 
and merely permitting his co-executor to possess the assets, without going 
farther and concurring in the application of them, does not render him an- 
swerable for the receipts of his co-executor. Each executor is liable only 
for his own acts, and what he receives and applies; unless he joins in the 
direction and misapplication of the assets. Peter v. Beverly. 532. 


EXECUTORS AND ADMINISTRATORS. 

1. Executors and administrators, in making sales of property, must comply strictly 
with the requisites of all statutory provisions on the subject; and unless 
every essential direction of the law is complied with, all whose interests are 
affected by the authority to sell are not concluded by the sale, unless, from 
a long acquiescence, a foundation is laid for a fair and reasonable presump- 
tion, that the requisites of the law had been complied with. No such pre- 
sumption can arise in this case. It is a general rule of law, that a sale by a 
person who has no right to sell, is not valid against the rightful owner. 
Ventress v. Smith. 161. 

2. Authority given to executors and administrators to sell, is a personal trust, 
and must be strictly pursued ; and if they transcend their authority, in any 
essential particular, their act is void. Ibid. 

. Administrator ad colligendum. 

. Ventress v. Smith. 161. 

. The administrator in Alabama is authorized to sell and dispose of the personal 
estate of an intestate by public sale at auction, under an order of court, and 
after notice according to the provisions of the law. A purchase at private 
sale was made, bona fide, of slaves belonging to the estate, from the admin- 
istrator. The sale was void under the laws of Alabama. Jbid. 


Cl & oO 


EXTINGUISHMENT. 
It is a settled doctrine, that the acceptance of a negotiable note for an antecedent 
debt, will not extinguish the debt; unless it is expressly agreed that it is 
received as payment. Peter v. Beverly. 532. 


FEME SOLE. 
Husband and wife. : 


FLORIDA, LOUISIANA AND MISSOURL LAND CLAIMS. 

1. A grant of land in Florida within the Indian boundary, by the governor acting 
under the crown of Spain before the cession of Florida to the United States, 
was confirmed to the grantee, by the decree of the judge of the eastern dis- 
trict of Florida. The decree was affirmed on appeal. The United States v. 
Fernandez. 303. 

2. The subject of grants of land within the Indian boundary, which had not by 
any official act been declared a part of the royal domain, was fully and ably 
considered in the case of Johnson v. M’Intosh, 8 Wheat. 543, 5 Cond. Rep. 
515. Every European government claimed and exercised the right of 
granting lands, while in the occupation of the Indians. Ibid. 

3. The grants of land, in the possession of the Indians, by the governor of Flo- 
rida, under the crown of Spain, were good to pass the right of the crown. 
The grants severed them from the royal domain, so that they became private 
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FLORIDA, LOUISIANA AND MISSOURI LAND CLAIMS. 
property; which was not ceded to the United States by the treaty with 
Spain. Jbid. 

4. This court cannot attach any condition to a grant of absolute property in the 
whole of the land. This grant was made by the governor of East Florida in 
absolute property, with a promise of a title in form. He was the exclusive 
judge of the conditions to be imposed on his grant, and of their performance. 
The United States v. Segui. 306. 

5. A grant of land by the governor of East Florida, in consideration of services 
to the Spanish government, made before the cession of the territory of Flo- 
rida to the United States, confirmed. The United States v. Chaires. 308. 

6. Under a grant of the governor of Florida, prior to the cession of the same to 
the United States, of sixteen thousand acres of land, for the purpose of 
erecting a water-mill, a survey of five hundred and twenty acres was made ; 
and at another place, a survey of fifteen thousand six hundred and thirty 
acres was also made. The court held, that the first survey of five hundred 
and twenty acres was valid, and that the survey of fifteen thousand four 
hundred and eighty acres was invalid; but that the grantee has a title to 
fifteen thousand four hundred and eighty acres of vacant land; which he 
has a right to have surveyed, adjoining the survey of five hundred and twenty 
acres. The United States v. Seton. 309. 

7. Under a Spanish grant of five miles square, ten thousand acres were surveyed 
at one place, and six thousand acres were surveyed at another place, as the 
whole quantity of ungranted land could not be found together. The grant 
was confirmed. The United States v. Sibbald. 313. 

8. On the 18th of April 1802, the lieutenant-governor of Upper Louisiana grant- 
ed sixteen hundred arpents of land near certain rivers named in the grant, 
with directions to survey the same in a vacant place of the royal domain ; 
but no survey was made before the cession of Louisiana to the United States. 
By the Court. As the grant contained no description of the land granted, 
and was not located within the time prescribed by the act of congress of the 
10th of March 1804, it comes directly within the point decided by this court 
in the case of John Smith, T., and cannot be confirmed. Wherry v. The 
United States. 338. 

9. In repeated decisions, the supreme court have affirmed the authority of local 
governors, under the crown of Spain, to grant land in Louisiana, before the 
same was ceded by Spain to France: arfd the court have also affirmed the 
validity of descriptive grants, though not surveyed before the 11th of March 
1804 in Missouri, and the 24th of January 1818 in Florida. Mackey v. The 
United States. 340. 

10. John Smith, T. claimed a confirmation of a grant of land by the governor- 
general of Louisiana, made on the 11th of February 1796. Louisiana was 
ceded by France to the United States by the treaty of 1803. In 1811 sur- 
veys were made under the grant of several tracts of land, varying in num- 
bers of acres, and several of them including lead mines. No survey of any 
land was made under the grant, until after the treaty of cession. By the 
decree of the district court, the claim was rejected. The decree was affirmed. 
Smith, T. v. The United States. 326. 


FLORIDA TREATY. 
1, By the eighth article of the treaty ceding Florida to the United States, 
the same time is allowed to the owners of land granted under the authority 
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FLORIDA TREATY. 


of Spain, to fulfil the conditions of their grants, after the date of the treaty, 
as was limited in the grants. It has been decided by this court, in the case 
of Arredondo, that as to individual rights, the treaty is to be considered as 
dated at its ratification. United States v. Sibbald. 313. 

2. It has been decided, in Arredondo’s case, that that provision of the treaty as 
to the performance of the conditions in grants, is not confined to owners of 
land by occupancy or residence ; but extends to persons who have a legal 
seisin and possession of land, in virtue of a grant; and that, in the situa- 
tion of the province, and the claimants to land at the time of the cession, it 
was enough that they should show a performance of the condition cy pres. 
Ibid. 


GEORGIA. 
Construction of the laws of Georgia, relating to the claims of aliens on the estate 
of an intestate, a citizen of the United States. M’Learn v. M’Lellan. 

625. 


GRANT AND GRANTOR. 

It would be a dangerous doctrine to consider the issuing of a grant, as conclu- 
sive evidence of a right in the power which issued it. Onits face it may be 
conclusive, and cannot be controverted; but if the thing granted was not 
in the grantor, no right passes to the grantee. Vew Orleans v. The United 
States. 662. 


GRANTS OF LAND IN FLORIDA WITHIN THE INDIAN BOUNDARY. 
Florida land claims, 3. 


GUARANTEE. 


Commercial guarantee. 


HUSBAND AND WIFE. 

Agreements between husband and wife, during coverture, for the transfer by him 
of property directly to the latter, are undoubtedly void at law. Equity exam- 
ines them with great caution before it will confirm them. But it does sus- 
tain them when a clear and satisfactory case is made out, that the property 
is to be applied to the separate use of the wife; where the consideration of 
the transfer is a separate interest of the wife, yielded up by her for the hus- 
band’s benefit, or of their family ; or which has been appropriated by him to 
his uses; where the husband is in a situation to make a gift of property to 
the wife, and distinctly separates it from the mass of his property for her 
use. Either case equity will sustain, though no trustee has been interposed 
to hold for the wife’s use. Wallingsford v. Allen. 583. 


INFANT AND INFANCY. 
1. What acts of an infant are actually void, and what are voidable. Tucker v. ” 
Moreland. 58. , 
. What acts of an infant become confirmed by their recognition after he be- 
comes of fullage. Ibid. 


wo 


3. In what cases an infant may bind himself by deed. J bid. 
4. How the deeds of an infant are to be disaffirmed on his arrival at age. Ibid. 
5. How the acts of an infant shall or may be avoided after he becomes of full 


age. Ibid. 
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INFANT AND INFANCY. 


6. How the acts of an infant done when pretending to be of full age operate to 
bind him after full age. J bid. 


INSOLVENT LAW OF LOUISIANA. 

A creditor who has not been served with notice of an application by his debtor 
for a respite, under the insolvent law of Louisiana, is in no sense a party to 
the proceedings, and his rights were in no sense affected by them. Hay- 
del vy. Girod. 283. 


INSURANCE FROM LOSS BY FIRE. 

1. The Columbia Insurance Company v. Lawrence. 507. 

2. The decision of this court in the case of Lawrence v. The Columbia Insur- 
ance Company, 2 Peters’s Rep. 47, referred to; and the principles laid 
down in that case relative to representations by the assured to the assurers, 
re-affirmed. Ibid. 

3. The decision of this court in 2 Peters’s Rep. 26, 53, 56, as to the effect of a 
misdescription of property insured, on the liability of insurers against loss 
by fire; re-affirmed. Jbid. 


INTESTACY. 


Distribution of assets of the estate of an intestate among alien and citizen repre- 
sentatives. M’Learnv. M’Lellan. 625. 


JUDICIAL PROCEEDINGS. 

1. There is no principle of law better settled, than that every act of a court 
of competent jurisdiction, shall be presumed to have been rightly done till 
the contrary appears. This rule applies as well to every judgment or de- 
cree rendered, in the various stages of their proceedings, from the initiation 
to their completion ; as to their adjudication that the plaintiff has a right of 
action. Every matter adjudicated becomes a part of their record; which 
thenceforth proves itself, without referring to the evidence on which it has 
been adjudged. Voorhees v. The Bank of the United States. 449. 

2. That some sanctity should be given to judicial proceedings ; some time limi- 
ted, beyond which they should not be questioned ; some protection afforded 
to those who purchase at sales by judicial process ; and some definite rules 
established, by which property thus acquired may become transmissible, 
with security to the possessors : cannot be denied. In this country particu- 
larly, where property, which within a few years was but of little value, in 
a wilderness, is now the site of large and flourishing cities ; its enjoyment 
should be at least as secure, as in that country where its value is less pro- 
gressive. Ibid. 

3. It is among the elementary principles of the common law, that whoever 
would complain of the proceedings of a court, must do it in such time as 
not to injure his adversary by unnecessary delay in the assertion of his 
right. If he objects to the mode in which he is brought into court, he must 
do it before he submits to the process adopted. Ifthe proceedings against 
him are not conducted according to the rules of law and the court, he must 
move to set them aside for irregularity: or, if there is any defect in the 
form or manner in which he is sued, he may assign those defects specially, 
and the court will not hold him answerable till such defects are remedied. 
But if he pleads to the action generally, all irregularity is waived ; and the 
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a court can decide only on the rights of the parties to the subject matter of 
controversy: their judgment is conclusive, unless it appears on the record 
that the plaintiff has no title to the thing demanded, or that in rendering 
judgment they have erred in law. All defects in setting out a title, or in 

‘ the evidence to prove it, are cured; as well as all irregularities which may 


preceded the judgment. Ibid. 

4. So long as a judgment remains in force, it is in itself evidence of the right 
of the plaintiff to the thing adjudged, and gives him a right to process to 
execute the judgment. The errors of the court, however apparent, can be 
examined only by an appellate power: and by the laws of every country, a 
time is fixed for such examination, whether in rendering judgment, issuing 
execution, or enforcing it by process of sale or imprisonment. No rule can 
be more reasonable, than that the person who complains of an injury done 
him, should avail himself of his legal rights in a reasonable time, or that 
that time should be limited by law. Ibid. 

5. The line which separates error in judgment from the usurpation of power is 
very definite : and is precisely that which denotes the cases where a judg- 
ment or decree is reversible only by an. appellate court, or may be declared 
a nullity collaterally, when it is offered in evidence in an action concerning 
the matter adjudicated, or purporting to have been so. In the one case, it 
is a record importing absolute verity ; in the other, mere waste paper: there 
can be no middle character assigned to judicial proceedings, which are irre- 
versible for error. Such is their effect between the parties to the suit ; and 
such are the immunities which the law affords to a plaintiff who has ob 
tained an erroneous judgment or execution. Ibid. 


JURISDICTION. 

1. The onus probandi of the amount in controversy, to establish the jurisdiction 
in a case brought before the supreme court by writ of error, is upon the party 
seeking to obtain a revision of the case. He must prove that the value exceeds 
2000 dollars, exclusive of costs. In this case, the matter in question is the 
ownership of one negro woman and two children, who are slaves, and it is 
not supposed their value can be equal to that sum. The writ of error was 
dismissed. Hagan v. Foison. 160. 

2. The twenty-fifth section of the judiciary act of 1780, confers appellate juris- 
diction in the supreme court from final judgments and decrees in any suit 
in the highest court of law or equity of a state, in which a decision in the 
suit could be had, in three classes of cases: first, where is drawn in question 
the validity of a treaty or statute of, or an authority exercised under the 
United States, and the decision is against their validity ; secondly, where is 
drawn in question the validity of a statute of, or an authority exercised un- 
der any state, on the ground of their being repugnant to the constitution, 
treaties or laws of the United States, and the decision is in favour of such, 
their validity ; thirdly, where is drawn in question the construction of any 
clause of the constitution, or of a treaty or statute of, or commission held 
under the United States, and the decision is against the title, right, privi- 
lege or exemption specially set up or claimed by either party under such 
clause of the said constitution, treaty, statute or commission. The section 
then goes on to provide that no other error shall be assigned or regarded as 
a ground of reversal in any such case as aforesaid, than such as appears 
upon the face of the record, and immediately respects the beforementioned 
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questions of validity or construction of the said constitution, treaties, sta- 
tutes, commissions or authorities in dispute. Crowell v. Randell. 368. 


3. In the interpretation of the twenty-fifth section of the act of 1789, it has been 


uniformly held, that to give the supreme court appellate jurisdiction, two 
things should have occurred and be apparent in the record: first, that some 
one of the questions stated in the section did arise in the court below; and 
secondly, that a decision was actually made thereon by the same court in 
the manner required by the section. If both of these do not appear on the 
record, the appellate jurisdiction fails. It is not sufficient to show that such 
a question might have occurred, or such a decision might have been made 
in the court below. It must be demonstrable that they did exist, and were 
made. Ibid. 

lt has been decided, that it is not indispensable that it should appear on the 
record in totidem verbis, or by direct and positive statement, that the ques- 
tion was made, and the decision given by the court below on the very point; 
but that it is sufficient, if it is clear, from the facts stated, by just and neces- 
sary inference, that the question was made, and that the court below must, 
in order to have arrived at the judgment pronounced by it, have come to the 
very decision of that question as indispensable to that judgment. Ibid. 


5. A review of the cases of Owings v. Norwood’s Lessee, 5 Cranch 344 (2 


Cond. Rep. 275); Smith v. The State of Maryland, 6 Cranch 281 (2 Cond. 
Rep. 377); Martin v. Hunter’s Lessee, 1 Wheat. Rep. 304 (3 Cond. Rep. 
575); Inglee v. Coolidge, 2 Wheat. Rep. 363 (4 Cond. Rep. 155); Miller v. 
Nichols, 4 Wheat. Rep. 311, 315 (4 Cond. Rep. 465); Williams v. Norris, 
12 Wheat. 117, 124 (6 Cond. Rep. 462); Hickie v. Starke, 1 Peters’s Rep. 
98; Wilson v. The Black Bird Creek Marsh Association, 2 Peters’s Rep. 
245, 250; Satterlee v. Matthewson, 2 Peters’s Rep. 380; Harris v. Dennie, 
3 Peters’s Rep. 292, 302; Craig v. The State of Missouri, 4 Peters’s Rep. 
410; Fisher v. Cockerell, 5 Peters’s Rep. 256; The Mayor of the City of 
New Orleans vy. De Armas, 9 Peters’s Rep. 234. Ibid. 


6. In order to bring a case for a writ of error or an appeal to the supreme court, 


from a court of the highest jurisdiction of any of the states, within the 
twenty-fifth section of the judiciary act; it must appear on the face of the 
record: Ist, That some one of the questions stated in that section did arise 
in the state court. 2d, That the question was decided by the state court, as 
required in the same section. It is not necessary that the question should 
appear on the record to have been raised, and the decision made in direct 
and positive terms, ipsissimis verbis ; but it is sufficient if it appears by clear 
and necessary intendment that the question must have been raised, and 
must been decided in order to have induced the judgments. It is not suffi- 
cient to show that a question might have arisen or been applicable to the 
case ; unless it is farther shown on the record that it did arise, and was 
applied by the state court to the case. Ibid. 


JURISDICTION OF THE SUPREME COURT UNDER THE TWENTY- 


FIFTH SECTION OF THE JUDICIARY ACT OF 1789. 


1. Jurisdiction. 
2. Crowell v. Randell. 368. 


LANDS AND LAND TITLES. 
1. The legislature of Kentucky passed an act by which a defective entry on land 





was made perfect. The agent of the holder of the defective title, after 
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LANDS AND LAND TITLES. 

having become acquainted with its defect during his agency, took out a 
patent for the land in his own name. The court held, that the patent was 
void against the act of the legislature ; and the holder of the patent was de- 
creed to convey his legal title to the claimants under the lawf Kentucky. 
Ringo v. Binns. 269. 

2. Boone v. Chiles. 177. 

3. Purchasers with or without notice of outstanding title. Boone v. Chiles. 177. 

4. Florida, Louisiana and Missouri land claims. 


LIMITATION OF CLAIMS IN COURTS OF CHANCERY. 
Boone v. Chiles. 177. 


MANUMISSION OF SLAVES. 

1. Manumission of slaves under the statute of Maryland of 1796, 2 Maxcy’s Laws 
360. Wallingsford v. Allen. 583. 

2. A wife having separated herself from her husband, for ill-treatment by him, 
applied to the county court of Prince George, Maryland, for alimony, which 
was allowed to her, pendente lite. The husband gave the wife a female 
negro slave, and some other property, in discharge of the alimony. She 
removed to Washington, hired out the slave ; and afterwards, in considera- 
tion of a sum of money, and for other considerations, she manumitted, by 
deed, the slave, and her two infant children, the eldest not three years old. 
Some time after the arrangement between the husband and wife, a final sepa- 
ration took place between them, by a verbal agreement ; each to retain “ the 
property each had, and to be quits for ever,” and the wife relinquished all 
further claim for alimony. After the death of the wife, the husband claimed 
the female and her children as his slaves. Held, that they were free by 
virtue of the deed of manumission executed by the wife. Ibid. 

3. It would be an unreasonable restraint upon the privileges of manumission, as 
it is granted in the Maryland law of 1796, if it were interpreted to exclude 
the manumission of mother and an infant child, the former being of healthy 
constitution and able to maintain it,as of other children who, in the natural 
progress of human life would be able, in a few years, to maintain themselves 
by labour, and who would find in their adolescence, persons who would 
gladly maintain them for the services they could render. Jbid. 


MARKET OVERT. 

It has sometimes been contended, that a bona fide purchase for a valuable con- 
sideration, and without notice, was equivalent to a purchase in market overt, 
under the English law, and bound the property against the party who had 
right. This Saxon institution of markets overt, which controls and inter- 
feres with the application of the common law, has never been recognised in 
any of the United States, or received any judicial sanction. Ventress v. 
Smith. 161. 


MORTGAGEE. é, 
There is no principle of law or of equity by which a mortgagee has a right to 
claim the benefit of a policy, underwritten for the mortgagor on the mort- 
gaged property, in case of loss by fire. It is not attached, or an incident to 
his mortgage. It is strictly a personal contract for the benefit of the mort- 
gagor, to which the mortgagee has no more title than any other creditor. 
Columbia Insurance Company v. Lawrence. 507, 
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PAYMASTER IN THE ARMY OF THE UNITED STATES. 
\ A paymaster in the army of the United States, appointed under the act of con- 
gress passed the 24th of April 1816, is entitled to the pay and emoluments 
of a major of infantry, and not to those of a major of cavalry. Wetmore v. 
The United States. 647. 


PILOTS. 

1. When pilots are entitled to be considered as salvors, and are entitled to sal- 
vage. Hobart v. Drogan. 108. 

2. Suits for pilotage on the high seas, and on waters navigable from the sea, as 
far as the tide ebbs and flows, are within the admiralty and maritime juris- 
diction of the United States. The service is strictly maritime, and falls 
within the principles already established by this court in the case of the 
Thomas Jefferson, 10 Wheaton’s Rep. 423, and Peyroux v. Howard, 6 Pe- 
ters’s Rep. 682. Ibid. 

3. Salvage. 


PLEAS AND PLEADING. 

"1. No rule in pleading is better settled, or upon sounder principles, than that 
every plea, in discharge or avoidance of a bond, should state positively and 
in direct terms, the matter in discharge or avoidance. It is not to be inferred, 
arguendo, or upon conjectures. United States v. Bradley. 343. 

2. Chancery, and chancery practice. 
3. Demurrer. 


POSSESSION OF LANDS. 

1. The assumption that there can be no possession to defeat an adverse title, 
except in one or other of these ways, that is, by an actual residence, or an 
actual enclosure; is a doctrine wholly irreconcilable with principle and 
authority. Nothing can be more clear, than that a fence is not indispensable 
to constitute possession of a tract of land. The erection of a fence is nothing 
more than an act presumptive of an intention to assert an ownership and 
possession over the property. But there are many other acts, which are 
equally evincive of such an intention of asserting such ownership and pos- 
session ; such as entering upon land and making improvements thercon ; 
raising a crop of corn; felling and selling the trees thereon, under colour of 
title. Ellicott v. Pearl. 414. 

2. An entry into possession of a tract of land, under a deed containing specific 
metes and bounds, gives a constructive possession of the whole tract, if not 
in any adverse possession: although there may be no fence or enclosure 
round the ambit of the tract, and an actual residence only on a part of it. 
To constitute actual possessiou, it is not necessary that there should be any 
fence or enclosure of the land. Ibid. 

3. Where there has been an entry on land under colour of title by deed, the pos- 
session is deemed to extend to the bounds of that deed; although the actual 
settlement and improvements were on a small parcel only of the tract. In 
such a case, where there is no adverse possession, the Jaw construes the 
entry to be co-extensive with the grant to the party; upon the ground that 
it is his clear intention to assert such possession. Ibid. 

4. The demandants in a writ of right, claimed adversely to all the tenants, upon 
a title independent and distinct from theirs. The tenants all claimed under 
an adverse title by deed for seven thousand acres; that is, under a title com- 
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POSSESSION OF LANDS. 
momto them all. The demandants could not recover any of the traeé in 
controversy, unless they were seised thereof within thirty years, the period 
prescribed by the statute of limitations for writs of right. If, therefore, there 
had been thirty years adverse possession of the particular tract in contro- 
versy, by any of the tenants; the demandants failed in their suit, and were 
debarred from any recovery. Ibid. 

5. The court instructed the jury, that if they should find that the patent for the 
land, under which the title of the tenants was derived, did not cover all the 
land; yet, if they find from the evidence, that the tenants, or any of them, 
or those claiming under them, have had possession of the land in contest for 
thirty years next before the commencement of the demandants’ suit, they 
must find for the tenants. Ibid. 


PRACTICE. 

1. The death of the appellee having been suggested, and the counsel for the exe- 
cutor of the appellee having offered to enter his appearance for the executor, 
the court sustained a motion to dismiss the cause, as no person appeared to 
prosecute the suit. Hooke et al. v. Linton. 107. 

2. Although a venire de novo is frequently awarded by a court of errors upon a 
bill of exceptions, to enable parties to amend; and although amendments 
may in the sound discretion of the court, upon a new trial, be permitted ; the 
venire de novo is, in no instance, any thing more than an order for a new 
trial in a cause in which the verdict or judgment is erroneous in matter of 
law; and is never “equivalent to a new suit.’’ No statute of the United 
States alters the law in this regard. The United States v. Hawkins. 125. 

3. Generally speaking, all joint obligors and other persons bound by covenants, 
contract, or quasi contract, ought to be made parties to the suit; and the 
plaintiff may be compelled to join them all, by a plea in abatement for the 
non-joinder. But such an objection can only be taken advantage of by a 
plea in abatement; for if one party only is sued, it is not matter in bar of 
the suit, or in arrest of judgment, upon the finding of the jury, or of variance 
in evidence upon the trial. But the same doctrine does not appear to have 
been acted upon, to the full extent, in cases of recognisance and judgments, 
and other matters of record, such as bonds to the crown. If in cases of this 
sort it appears by the decla.ation, or other pleadings, that there is another 
joint debtor who is not sued, although it is not averred that he is living; the 
objection need not be pleaded in abatement, but it may be taken advantage 
of upon demurrer, or in arrest of judgment. Gilman v. Rives. 298. 

4. A judgment that a declaration is bad in substance (which alone, and not mat- 
ter of form, is the ground of a general demurrer) can never be pleaded as a 
bar to a good declaration for the same cause of action. The judgment is in 
no just sense a judgment upon the merits. Ibid. 

5. Chancery and chancery practice. 

6. The transcript of the record had been lodged by the plaintiffs in error with 
the clerk of the court on the 24th of October 1835; who refused to file it or 
docket the cause, until the plaintiffs had given the fee bond in pursuance of 
the thirty-seventh rule of the court. The counsel for the plaintiffs in error 
moved to have the transcript filed and docketed ; alleging they had done all 
the law required to be done in order to bring the case before this court. On 
the part of the defendant in error, his counsel filed and read in open court 
certified copies of the writ of error, citation and appeal bond, and of the 
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judgment of the circuit court; and having stated that the plaintiffs in error 
had failed to have the case docketed according to the thirtieth rule of the 
court, they moved to have the case docketed and dismissed. The court 
overruled the motion to docket and dismiss the cause , and also the motion 
to have the transcript filed, and the cause docketed without the fee bond 
being first given. These motions were overruled on the 18th of January 
1836; and the court allowed the plaintiffs in error until the Ist day of March 
following to give to the clerk the fee bond: on the failure so to give the 
same, the writ of error to be dismissed. Owings v. Tiernan. 447. 


PRINCIPAL AND AGENT. 


It is the settled doctrine of the law; that where money is illegally demanded 


and received by an agent, he cannot exonerate himself from personal re- 
sponsibility by paying it over to his principal, when he has had notice not 
to pay itover. Elliott v. Swartwout. 137. 


PRINCIPAL AND SURETY. 


1. When principal and surety are bound jointly and severally, although there is 


no express averment on the face of the instrument that all are principals, 
yet the surety cannot aver by pleading that he is surety only. Sprigg v. 
The Bank of Mount Pleasant. 257. 


2. When one who is in reality only surety, is willing to place himself in the 


situation of principal, by expressly declaring upon his contract that he binds 
himself as such; there cannot be any hardship in holding him to the cha- 
racter in which he assumes to place himself. As to that particular con- 
tract, he undertakes as a partner with the debtor; and has no more right to 
disclaim the character of principal, than the creditor has to treat him as prin- 
cipal, if he had set out in the obligation that he was only surety. Ibid. 


3. Extending to a principal further time for payment will discharge a surety. 


Ibid. 


PRIORITY OF THE UNITED STATES. 


}. The priority of the United States for the payment of debts due to them by an 


insolvent debtor, or by the estate of a deceased debtor, does not extend to 
affect the lien of an incorporated bank on the stock held by one indebted to 
the bank, when, by the charter of the bank, it is provided that no transfer 
of the stock of any one indebted to the bank, shall be made before the debt 


due by a stockholder of the bank shall be paid. Brent v. The Bank of 
Washington. 596. 


2. It has been the uniform construction of the fifth section of the act of 1797, 1 


Story’s Laws 464; and of the similar provision in the sixty-fifth section of 
the collection act of 1799 (1 Story’s Laws 630), that, whether in a case of 
insolvency, death or assignment, the property of the debtor passes to the 
assignee, executor or administrator: the priority of the United States oper- 
ating, not to prevent the transmission of the property, but giving them a 
preference in payment out of the proceeds. Ibid. 


3. This preference is in the appropriation of the debtor's estate ; so that if, before 


it has attached, the debtor has conveyed or mortgaged his property, or it 
has been transferred in the ordinary course of business, neither are over- 
reached by the statutes; and it has never been decided that it affects any 


lien, general or specific, existing when the event took place which gave the 
United States a claim of priority. Ibid. 
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4. Another rule is settled by the cases; that the priority does not attach to 
property legally transferred to a creditor on respondentia; though he may 
hold it subject to an account, equity or trust for the borrower. Such trans- 
fer will be protected against the United States; though not an out and out 
sale in the course of business, so as to divest the equitable as well as the 
legal interest of the party. Ibid. 


PROTEST OF BILLS OF EXCHANGE. 
1. A bill of exchange drawn in one state of the union on a person in another, 
is a foreign bill of exchange and to be treated as such. Dickins v. Beal. 
572.: 
2. What will be due diligence in giving notice of the protest of a bill of ex- 
change. Ibid. 
3. Evidence of the protest of a bill of exchange. Ibid. 


PUBLIC HIGHWAY. 

Under certain acts of the legislature of Massachusetts, and the proceedings of 
the town of Charlestown, Massachusetts, certain streets were laid out. The 
United States purchased, for a navy yard, the ground through which the 
streets passed, and closed up the streets, discontinuing the use of them, and 
using the ground over which they passed as part of the navy yard. The 
original owners claimed the ground on the allegation that it reverted to 
them, the uses for which it had been appropriated having ceased. The court 
held, that the right of the owners of the freeho!d was not barred by the act 
of the legislature of Massachusetts of the 30th of October 1781. The law 
in Massachusetts is well settled, that where a mere easement is taken for a 
public highway, the soil and freehold remain in the owner of the land, en- 
cumbered only with the easement ; and that upon the discontinuance of the 
highway, the soil and freehold revert to the owner of the land. Harris v. 
Elliott. 25. 


PUBLIC OFFICERS. 

1. A bond given by a paymaster to execute the dutios of his office faithfully, the 
condition of which did not in the very terms conform to the law of the United 
States, but which required no duties to be performed which were not in 
conformity with the duties of his office,is valid. United States v. Bradley. 
343. 

2. Collector of duties on imported merchandize. 

3. Where a ministerial officer acts in good faith, he is not liable to exemplary 
damages for an injury done ; but he can claim no further exemption, where 
his acts are clearly against law. Tracy v. Swartwout. 80. 

4. Some personal inconvenience may be experienced by an officer who shall be 
held responsible in damages for illegal acts done under instructions of a 
superior; but, as the government in such cases is bound to indemnify the 
officer, there can be no eventual hardship. Ibid. 

5. A collector of the revenue is not personally liable in an action to recover 
back an excess of duties paid, as collector, and by him in the regular or 
ordinary course of his duty paid into the treasury of the United States; he, 
the collector, acting in good faith, and under instructions from the treasury 
department, and no protest being made at the time of payment, or notice not 
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to pay the money over, or intention to sue to recover back thea@mount, given 
him. Otherwise if notice had been given. Elliott v. Swartwout. 137. 


PURCHASERS OF REAL ESTATE WITH OR WITHOUT NOTICE OF 
AN OUTSTANDING TITLE. 

1. A purchaser with notice may protect himself under a purchaser by deed with- 
out notice, but cannot do it by purchase from one who holds or claims by 
contract only. Boone v. Chiles. 177. 

2. A bona fide purchaser without notice is an especial favourite in courts of 
equity. IJbid. 

3. Proceedings in equity against a bona fide purchaser without notice, by the 
holder of the superior title. J bid. 

4. Principles of law applicable to such purchasers. Ibid. 


REGISTERING AND RECORDING DEEDS. 
Construction of the acts of the legislatures of North Carolina and Tennessee, 
relative to registering and recording deeds for lands in Tennessee, in force 
in the state of Tennessee. Denn v. Reid. 524. 


RHODE ISLAND. 
1. Constitutionality of state laws. 
2. Leland v. Wilkinson. 294. 


RIPARIAN RIGHTS. 

The question is well settled at common law, that the person whose land is 
bounded by a stream of water which changes its course gradually by al- 
luvial formations, shall still hold the same boundary, including the accumu- 
lated soil. No other rule can be applied on just principles. Every pro- 
prietor whose land is thus bounded, is subject to loss by the same means 
which may add to his territory: and as he is also without remedy for his 
loss in this way, he cannot be held accountable for his gain. This rule is 
no less just when applied to public, than to private rights. New Orleans v. 
The United States. 662. 


RULES OF COURT. 
Construction of the rule relative to docketing and dismissing causes, passed at 
January term 1835. Owings et al. v. Lessee of Tiernan. 2A. 


SALE OF LAND FOR PAYMENT OF DEBTS BY EXECUTORS. 

1. David Peter, of the District of Columbia, by his will, declared it to be his in- 
tention that all the proceeds of all his estate should be vested in his wife, for 
her support and for the maintenance and education of his children: that no 
appraisement or valuation should be had of any part of the property attached 
to his dwellinghouse : that his children should receive good educations. He 
provided for the payment of his debts by the following clause in his will : 
“*T wish all my debts to be as speedily paid as possible, for which purpose 
I desire that the tract of land on which Dulin lives, together with all per- 
sonal property thereon, may be sold and applied to that purpose ; and in aid 
of that, as soon as sales can be effected, so much of my city property as may 
be necessary to effect that object.” He appointed his wife, Johns and George 
Peter his executors. The whole of the personal property attached to the 
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n dwellinghouse, went into the hands of Mrs Peter ; and she maintained her 
family and educated her children out of the proceeds of the estate. At the 
time of the decease of David Peter, he was largely indebted to the banks in 


; the District of Columbia; and the executors, to obtain a continuance of the 

loans, and considering it advantageous to the estate to do so, gave their in- 
‘ dividual notes for the debts, and received the notes of their testator. This 
4 was done, under the understanding that the arrangement was to continue 
, as long as the banks should be willing to indulge the estate; or until the 


executors could make sales of the estate for the payment of the debts. In 
the settlement of the accounts of the executors, in the orphan’s court, the 
notes of the testator, received from the banks, were charged by the execu- 
tors. The Dulin farm was sold, but no title made to the purchaser, he hav- 
ing paid a part of the purchase money, and given his notes indorsed for the 
balance. His notes were not paid, and an ejectment was brought for the 
recovery of the estate, which has not been decided. George Peter survived 
the other executors; and he was called upon by the banks to sell the real 
estate of David Peter directed to be sold to pay the debts. The children of 
David Peter obtained a perpetual injunction in the circuit court to prevent 
the sale of the city property of their father, for the payment of the debts; 
alleging that no debts were due, as the notes of the executors had been 
received by the banks for the debts of the testator, and they had charged 
them in their accounts with the estate; and also alleging negligence in not 
collecting the balance due for the sale of “ the Dulin farm ;” and that the 
executors were liable as for a devastavit for the money which went into the 
hands of their mother, for the support of the family,and the education of the 
children: and it was denied that the power to sell the estate of the testator 
survived to the surviving executor, George Peter. The court held: that the 
direction of the will of David Peter to sell a portion of his real estate for 
payment of his debts, created a power coupled with an interest that sur- 
vives. That the surviving executor is, by necessary implication, the per- 
son authorized to execute that power and fulfil that trust. That the debt 
due the banks has not been extinguished, by the notes substituted by the 
executors, as renewals in the bank, or the estate of the testator in any way 
discharged from the payment of the debt. That the executors are not 
chargeable with negligence or misapplication of the personal estate that 
ought to render them personally responsible for these debts: and that satis- 
faction of these debts should be had out of the lands appropriated by the 
testator for that purpose. The perpetual injunction granted by the circuit 
court was ordered to be dissolved. Peter v. Beverly. 532. 

2. The general principle of the common law, as laid down by lord Coke and 
sanctioned by many judicial decisions, is, that when the power given to 
several persons, is a mere naked power to sell, not coupled with an interest, 
it must be executed by all, and does not survive. But where the power is 
coupled with an interest, it may be executed by the survivor. It is nota 
power coupled with an interest in executors, because they may derive a 
personal benefit from the devise ; for a trust will survive, though no way 
beneficial to the trustee. It is the possession of the legal estate, or a right 
in the subject over which the power is to be exercised, that makes the 
interest in question. And when an executor, guardian, or other trustee, is 
invested with the rents and profits of land, for the sale or use of another ; it 
is still an authority coupled with an interest, and survives. Ibid. 
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3. The courts of America have generally applied to the construction of such 
powers, the great and leading principle which applies the construction of 
other parts of the will, to ascertain and carry into execution the intention 
of the testator. When the power is given to executors, to be executed in 
their official capacity of executors, and there are no words in the will war- 
ranting the conclusion that the testator intended, for safety or some other 
object, a joint execution of the power: as the office survives, the power 
ought also to be construed as surviving. And courts of equity will lend 
their aid to uphold the power, for the purpose of carrying into execution 
the intention of the testator, and preventing the consequences that might 
result from an extinction of the power: and where there is a trust, charged 
upon the executors in the direction given to them in the disposition of the 
proceeds, it is the settled doctrine of courts of chancery, that the trust does 
not become extinct by the death of one of the trustees. It will be continued 
in the survivors; and will not be permitted, in any event, to fail for the 
want of a trustee. J bid. 


SALVAGE. 

1. The brig Hope, with a valuable cargo, had been conducted, in the evening, 
by a pilot inside of Mobile point, where pilots of the outer harbour usually 
leave vessels which they pilot inside of that bar. The pilot was discharged, 
and the Hope proceeded up the bay of Mobile. The wind soon after 
changed, blew a violent gale from the northwest, both anchors parted, and 
the Hope was driven on a shoal outside of the point, among the east breakers. 
The gale increased to a hurricane, and forced the vessel on her beam ends, 
and her masts and bowsprit were cut away. The master and crew deserted 
her to save their lives. After various fruitless efforts to save her, the libel- 
lants, all pilots of the outer harbour of Mobile, two days after she was 
stranded, and while yet in great peril, succeeded: and she was brought up 
to the city of Mobile by them, towed by their pilot boat, assisted by a steam- 
boat employed by them. On a libel for salvage, the district court of the 
United States for the district of Alabama allowed, as salvage, one-third of 
15,299 dollars and 58 cents, the appraised value of the brig and cargo. 
The owners of the brig and cargo appealed to this court. Hobart v. Dro- 
gan. 108. 

2. The amount of salvage allowed by the district court is certainly not, under 
the circumstances of the case, unreasonable. This court is not in the habit 
of revising such decrees as to the amount of salvage, unless upon some 
clear and palpable mistake, or gross over-allowance of the court below. It 
is equally against sound policy and public convenience to encourage appeals 
of this sort in matters of discretion ; unless there has been some violation 
of the just principles which ought to regulate the subject. Ibid. 

3. The jurisdiction of the district courts of the United States, in cases of admi- 
ralty and maritime jurisdiction, is not ousted by the adoption of the state 
laws by the act of congress. The only effect is to leave the jurisdiction 
concurrent in the state courts: and, if the party should sue in the admiralty, 
to limit his recovery to the same precise sum to which he would be en- 
titled under the state laws, adopted by congress, if he should sue in the state 
courts. Ibid. 

4. A pilot, while acting within the strict line of his duty, however he may en- 
title himself to extraordinary pilotage compensation for extraordinary ser- 
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vices, as contra-distinguished from ordinary pilotage for ordinary services, 
cannot be entitled to claim salvage. In this respect he is not distinguished 
from any other officer, public or private, acting within the appropriate 
sphere of his duty. But a pilot, as such, is not disabled, in virtue of his 
office, from becoming a salvor. On the contrary, whenever he performs 
salvage services beyond the line of his appropriate duties, or under circum- 
stances to which those duties do not justly attach, he stands in the same 
relation to the property as any other salvor: that is, with a title to compen- 
sation to the extent of the merit of his services, viewed in the light of a 
liberal public policy. Ibid. 

5. Seamen, in the ordinary course of things, in the performance of their duties, 
are not allowed to become salvors, whatever may have been the perils, or 
hardships, or gallantry of their services in saving the ship and cargo. Ex- 
traordinary events may occur, in which their connexion with the ship may 
be dissolved de facto, or by operation of law; or they may exceed their 
proper duty, in which cases they may be permitted to claim as salvors. 
Ibid. 

6. It is not within the scope of the positive duties of a pilot to go to the rescué” 
of a wrecked vessel, and employ himself in saving her or her cargo, when 
she was wholly unnavigable. That is a duty entirely distinct in its nature, 
and no more belonging to a pilot than it would be to supply such a vessel 
with masts or sails, or to employ lighters to discharge her cargo in order to 
float her. Itis properly a salvage service, involving duties and responsi- 
bilities, for which his employment may peculiarly fit him; but yet in no 
sense included in the duty of navigating the ship. Ibid. 

7. This was a case where the libellants acted as salvors, and not as pilots. They 
had, at the time, no particular relation to the distressed ship. They prof- 
fered useful services as volunteers, without any pre-existing covenant that 
connected them with the duty of employing themselves for her preservation. 
The duties they undertook were far beyond any belonging to pilots, and 
precisely those belonging to salvors. Ibid. 


SPANISH GRANTS OF LANDS IN LOUISIANA. 

1. A concession and survey of land in Missouri, which was granted by the 
lieutenant-governor of Upper Louisiana, before the treaty of Louisiana, con- 
firmed ; so far as the land embraced in the same has not been sold by the 
United States. For the quantity of Jand so sold, the owners of the conces- 
sion may enter a like quantity in any land-office in Missouri, after the same 
has been offered for sale. Soulard v. The United States. 100. 

2. When no survey was made under a grant of land in Louisiana, which had 
been given by the proper authorities of Spain before the cession of Louisiana, 
and no special description of the land given in the grant, so that it was 
clearly designated and set apart from the royal domain; the grant was not 
valid as against the United States. John Smith, T. v. The United States. 
326. 

3. The principles which have been established by the decisions of the court, in 
relation to claims to lands under grants from the crown of Spain, or the 
officers of Spain authorized to make grants. Ibid. 

4. The act of congress of 1804, which submitted claims to land in Louisiana to 
judicial cognizance, confined the court to such claims as had been legally 
made, granted or issued before the 10th of March 1804, which were pro- 
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tected by the treaty of 1803, and might have been perfected into a complete 
title under the laws, usages and customs of Spain, if she had continued to 
hold the government of the province. Ibid. 
5. The laws of the United States give no authority to an individual to survey 
his grant or claim to lands; he may make lines to designate the extent and 
bounds of his claim, but he can acquire no rights thereby. Ibid. 


TAX SALES OF LANDS. 

1. The law of Pennsylvania, authorizing the redemption of lands sold for taxes, 
ought to receive a liberal and benign construction in favour of those whose 
estates will be otherwise divested; especially where the time allowed is 
short, an ample indemnity given to the purchaser, and a penalty is imposed 
onthe owner. The purchaser suffers no loss; he buys with full knowledge 
that his title cannot be absolute for two years; if it is defeated by redemp- 
tion, it reverts to the lawful proprietors. Dubois, Lessee v. Hepburn. 1. 

2. It would seem not to be necessary for the purposes of justice, or to effectuate 
the objects of the law, that the right to redeem should be narrowed down 
by a strict construction. Ibid. 

3. It comports with the words and spirit of the law, to consider any person who 
has an interest in lands sold for taxes, as the owner thereof, for the purposes 
of redemption. Ibid. 

4. Any right, which in law or equity amounts to an ownership in the land, any 
right of entry upon it, to its possession, or enjoyment, or any part of it, 
which can be deemed an estate in it; makes the person the owner, so far as 
it is necessary to give him the right to redeem. Ibid. 

5. The law does not require a payment or tender; an offer and refusal is made 
equivalent to a receipt of the money by the treasurer; and authorizes a 
recovery of the land by suit, as if no sale had been made. Ibid. 


TRADITION AND REPUTATION. 
When evidence. Ellicott vy. Pearl. 412. 


TRUSTEE AND CESTUI QUE TRUST. 

1. Time does not bar a direct trust, as between trustee and cestui que trust, till 
it is disavowed ; 1s where a constructive trust is made out in equity, time 
protects the trustee, though his conduct was originally fraudulent, and his 
purchase would have been repudiated for fraud. So, where a party takes 
possession in his own right, and was prima facie the owner, and is turned 
into a trustee by matter of evidence merely. And where one intending to 
purchase the entire interest in the land, took a conveyance without words 
of limitation to his heirs, passing only as an estate for life, the lapse of four- 
teen years after the expiration of the life estate, was a protection to the heirs 
of the purchaser. Boone v. Chiles. 177. 

2. What that reasonable time is, within which a constructive trust can be en- 
forced, depends on the circumstances of the case; but there can be few 
cases where it can be done, after twenty years’ peaceable possession, by the 
person who claims in his own right, but whose acts have made him a trustee 
by implication. Ibid. 


USURY. 
Construction of the statute of Virginia against usury. Brown v. Swann. 497. 
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VENIRE DE NOVO 

Although a venire de novo is frequently awarded by a court of error upon_a bill 
of exceptions, to enable parties to amend, and though amendments may, in 
the sound discretion of the court, upon a new trial, be permitted ; the venire 
de novo is, in no instance, any thing more than an order for a new trial in 
a cause in which the verdict or judgment is erroneous in matter of law ; 
and is never “equivalent to a new suit.’’ No statute of the United States 
alters the law in this regard. United States v. Hawkins. 125. 


VOLUNTARY BONDS. 
United States v. Bradley. 343. 


WILL. 
When a power given by will to executors to sell real estate for the payment of 
the debts of a testator survives, and may be executed by a surviving exe- 
cutor. Peter v. Beverly. 532. 


WRIT OF ERROR. 

1. Where the court charged the jury that the defendant was entitled to no more 
than nominal damages in an action against the collector of the port of New 
York for detaining goods until they had greatly deteriorated, under a claim 
for higher duties than they were legally liable to pay, and the jury gave the 
plaintiff no more than nominal damages; it was held that a writ of error 
would lie for the plaintiff to revise the opinion of the court. Tracy v. Swart- 
wout. Sv 

2. Hagan v. Foison. 160 

3. Jurisdiction 


tHE END 
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